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[PRIVY OOUNOIL.] 
(On appeal from the High Court of Judicature at Lahore)* 


| PRESENT :—Viscount SIMON, Lorn MACMILLAN, Lorp WRIGET, Lorp STMONDS 
AND SMR JOHN BEAUMONT. 


Abdul Rahim .. Appellantt 


: U. 
The King-Emperor i Ses Respondent. 
Criminal Procedure Gods (V of 1898) sætoas 374, g ard 7—Evidence Act (I of 1872), section 167 
— Misreception of widencs in a jury tral—Conviction— ureter srence ond eppecl—Power of High Court to 
Theta widen and mainicin the comviction— Misdirection and non-direction of a jury — Competency of ihe 
ipl Court 1 cose ti vide et nan nici eros bowen we English 
as to palwa to bs attached to the verdict of jury in criminal cases. 
Where inadmisible evidence has been admitted in a Jury trial, in a murder reference and 
or in an ap from a conviction therein, the del’ Court may after exchiding such 
evidence maintain = conviction provided the admisible evidence remaming is in the opinion of 
the Court sufficient clearly to establish the guilt of the accused. ' 


Where there has been a serious misdirection or | -direction of a Jury the Court can 
jteclf the evidence and maintain the conviction if the evidence ly es the guilt 
-of the accused In deciding whether there has been in fact a failure of justice in ence of a 


misdirection the Court is entitled to take the whole case into consideration and determine for iteelf 
aa hee there has been a failure of justice in the sense that a guilty man has been acquitted or an 
innocent man has been convicted. ` 

The fact that in some instances an ap would lie both on fact and on law while in others an 
appeal would Le on law only is neither an important distinction nor a determining feature for this 


“purpose. 
There is a wide disparity between the law of India and she iow arane itis enough to poni 
cto a bat a ame an To emphasise the difference it is enough to point 
i in certain circumstances permits an appeal against a Jury’s verdict 
-of acquittal and authorises the appellate Court to substitute a conviction on Its own consideration 
~of the evidence. This ja not to say that the verdict of a jury is to be lightly regarded in India. Far 
from it. The 1 ture has enjoined the appellate Courts crpremiy to ay regard to it. But at the 
-same timo it has ught it right and necessary in the a a cf India to confer upon appellate 
Ca ty extensive powers of overruling or modifying a verdict in the interests of the duc i tion 


of justice. Under such a system arguments derived from English practice are inapplicable and 
indeed misleading. 

The Judgment of the High Court reported in I.L.R. (1945) Lah. 290 
(F.B.), affirmed. 


Phineas Quass and M. P. Solomon for Appellant. 
B. Mackenna for the Crown. 


Qyass.—It is no part of the appellant's case that if there be any misdirection of evidence, however 
unimportant or non-direction however trivial, or unimportant misreception of evidence, that a 


a“ LLR. (1945) Lab. 290 (FB). 7 26th February, 1946. 
+ P.C. Appeal No. 61 of 1945. ike g : 
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new trial should be ordered ; what one has tu look at is the of tho inadmissible evid 

tho gravity of the misdirection or non-direction ; where as in this case the matters comp Of 
were serious then the proper cuurse was to have a new trial; it is not for an Appellate Court to consider 


the case for itself, put themselves in the place of the jury. 

I am entitled to succeed if I can show that the High Court was wrong on either of the points. 

As to the misdirection and non-direction the strongest case against me is Klahes Baksh, (1866) 5 
S.W.R. Go, (F.B.). = 

Tho following cases were referred to: Maktin’s cass, (1894) A.C. 57: Wafadar Khan, v. aa 
Empress, (1894) I.L.R. a1 Cal. 955; Ak Fakir v. ane 1897) LL-R. 25 Cal. 230; Taj 
P A v. Quan Empress, (1898) 95 Cal 711: S Shaikh v. 2 {3900} 4 G.W.N. 546: 
Emperor v. Smither, (1902) 26 Mad. 1 ; ror v. Ikramuddin, (1917) g9 All ; Crown v. Bimal 
Parshad, (1924) 6 Lahore 98 : Emperor v. Ali, (1927) 31 MEN. 881: Sargjetwmar Chakrabari 

ra Pande v. Emperor, 


Cal. gag : Mathews, A.I.R. 1940 Lah. 87 ; Marakchand, A.I.R. 1941 Nag. 324. 

These are all the authorities on the misdirection point. 

Viscount Sistor.—Is your proposition that once assuming that there has been a serious misdirection 
or non-direction, then the only course for the appeal Gourt 15 to’send it back for re-trial ? 

Quass.— Yes, my 

Viscount Stmen.—Can the appellate Court dismiss the appeal when there has been serious mis- 
direction? . In the cases cited the Judges seem to have taken the view that the only course was to 
send it back. i 

Sir John Beawmont.—Any serious failure to comply with the terms of the Criminal Proced 
Code, would vitiate the trial unless saved by section 537, 


.—Now I come to the question of misreception of evidence. I cannot say that in all cases 

a Pure vitiated by reception of inadmissible evidence or non-reception of admisib y le evidence. I 
am faced with the di te ares oe eno the Indian Evidence Act ; if there 
wero no authorities in my favour I would ‘have great culty in section 167, but there are a 
number of authorities mostly in my favour, but I cannot say that I support them. 

Sheik Haziry. Emperor, (1909) 14 C.W.N. 493; test laid down there was that the seriousness. 
of the evidence admitted was to be considered. 

Ramesh Chandra Das v. Emperor, (1919) I.L.R. 46 Cal. 895, and Eesferor v. Panchu Das, (1920 
LLL.R. 47 Cal. 671 (F.B.) referred to. ac 

Viscount Stmon.—As far as you are concerned you will succeed if we disagree with the High Court. 
on either point. 

Quass.—Yes, my Lord, as far as a new trial is concerned. 

Finally to sum up I am saying that though we are dealing with different systems of jurisprudence, 
the same rule applies in England as in India. ” 

The Full Bench in tho present case arrived at their decision on the misdirection point on two. 
grounds: I. That failure of justice means that a guil man has been acquitted, or an innocent 
man has been convicted. 2. That the of the Court were the same whether there 
was a juryornot. In my submission both these grounds are wrong. 


Subramania Ayyar v. Emperor, (1901) 25 Mad. 61, (P.@.) referred to. 

The principle of Makin’s cass should be applied to tals in India. The Full Bench were wro 
in limiting their answers to the questions submitted to it to cases in which section of the Crimi 
Procedure Code apply,and that in any event no different principles should be applied to cases in which 
this section is irvo and to cases in which it is not invoked. 

As to the words “failure of justice”, in section 537 of the Code they ought not to be read as i 
a conviction that is wrong on facts, but as menning that the verdict has bemi vitiated and tended 
bad or defective by reason ofa miidirection or misunderstanding of the law, making it i - 
to say that a jury on @ correct view o worp rly directed would not havo returned a different 
Se ea old a a er Bus te wits a Gee 

In ectful submission a correct view would be this proposition :—“ When i murder- 
eae d appeal, it is found that there bas been serious instances of misdirection and non-direetion 

ct ic pl erat adler Conadi evidence itself, but must order a 


and 
of a j ? the e . . . . 3 
unless High is satisfied that despite such misdirection or non-direction, the case has in 
substance been properly presented to the jury. 


Mocksana.—Ax to section 167 of the Indian Evidence Act, the words ““in any case” include 


tury ; the words “‘ifit appear to the Court ”, make the opinion of the Court the criterion 

cas 6 sufficiency of the evidence is decided. Once the Court is satisfied that the 
< evidence clearly establishes the guilt of the accused, the Court is not bound to ire- 
whether a jury would have found the acccused guilty or not. Finally the words “in any 


case”, lend themselves to no limi 
As to the point on misdirection and non-direction. 


isian ar Eula a O a age of 
. n the sense that there has been no fair trial at all ; is that not different from when you alata 
1 ams of evidence, a, b, ¢, d, and one such is y admitted. 
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Mackexna.—Under section 429, if there is misdirection, the High Court can still dismiss the a 
if the High Court is satisfied in its own opinion that the accused was guilty, that is my p tion. 
The appellant says if misdirection, ther if the High Court thinks that in its opinion 2 reasonable jury 
properly directed might have acquitted then the accused is entitled to a new trial. I deny this, 

Sections 423 and 537, apply to appeals from conviction, acquittal, trial by jury or judge. As 
to “erroneous” in sub-sec. (2) of section 429 it means a wrong verdict in my submission. 

Whatever the position under other sections of the Code, trials under section 307 etc., when the 
trial is under section 449 then High Court's powers are clearly defined. Misdirection cannot be 
said to have produced a failure of justice when the ultimate as to facts namely the High 
Coun, is of the inion that on the facts the jury's verdict is right; under section 449 the Court 
ia the ultimate tebunal as to facts, they can review the facts, and find the guilty, if they are 
satisfied that the facts warrant such conviction, irrespective of what a jury would have done if properly 
directed. ° 


Lord Macmillaz.—Should we not confine ourselves to section 449; whatever else we say would 
be obiter? 

Mackenna.—It will be of great importance if Your Lordships could make a wider pronouncement, 
in view of the fact that cases under section 449 are rare. 7 

Sir Jokn Beaumont.— Is r proposition that as long as the evidence is recorded, then the High 
Bs: (oe GaSe Ta wed P iene tive oh any ity, say a trial by jury instead of assessors ? 

_Mackenna.—No, if the irregularity is gros as in Subramania Aiyar’s caso then it is not cured by 
section 537. 

I shall deal now with the cases on this point. The followi authorities were referred to. 
Elakes Baksh In re, (1866) 5 S.W.R. Bo (F.B.) ; Emperor v. Smithers gm 26 Mad. 1; Opera Empress 
v. Ramchandra Govind Harshe, (1895) © m. 1495 Peer v. rALR. 1933 Bom. 159; 
Shao Swarup v. King-E-mperor, (1934) M.L.J. : L.R. 61 I.A. 998: ILLR. 56 All Gas (P.C.). 

If Your Lordships are of the opinion that the h Court is wrong on one or the other of the 
points, then you should remit the case to a Divisional ch after stating the correct view of the law 
and leave the question of a new trial to the High Court. 

Qrass.—I wish to say mo more on section 167, of the Evidence Act. As to misdirection the 
respondent says that it is for the High Gourt whenever there is serious misdirection to review the 
facts and make up their mind as to the innocence or guilt of the prisoner. That is wrong whether 
under section or not. It is true that under section 449 appeal lies on facts, that docs not mean the 
High Court is the ultimate judge of facts. 

“Erroneous”, in section 428, means in the sense of being vitiated; it docs not mean wrong on 
facts. 

The prisoner is entitled to the right to a trial by jury; if the answer to the second question is 
right, he is deprived of that-right. . 


Their Lordships’ Judgment was delivered by 


Lorp MacwiLLaN.—The ap ton 12th May, 1944, wasconvicted on a ute 
of murder and sentenced to death affèr a trial before the Sessions Judge of Amb 
sitting with a jury of seven. They jury returned a verdict of guilty by a majori 
of four to three. There were other minor charges agains: the appellant on whi 
he was also convicted, but it is unnecessary to refer to these. Sentence of death 
having been passed on the appellant the “ proceedings,” as required by section 97 
of the Gode of Criminal Procedure, were submitted for confirmation to the High 
Court of Judicature at Lahore. The appellant also appealed to the High Court 
against his conviction. 

The case came before a Divisional Bench of the High Court consisting of the 
Chief Justice Sir Arthur Trevor Harries and Mr. Justice Teja Singh. After reviewing 
the evidence and the summing up of the Sessions Judge to the j they came to 
the conclusion that certain material evidence had been proper itted at 
the trial and that the Judge had seriously misdirected the jury. e Court had 
then to consider what were its powers in this situadon and what course it should 
adopt. Counsel for the appellant maintained that on both grounds the verdict 
of the jury should be set aside and a new trial-ordered. Counsel for the Crown 
maintained that notwithstanding the defects in the proceedings the Court was 
entitled to examine for itself the whole proceedings including the evidence and 
should not set aside the verdict of the jury and order a new trial unless it was satisfied 
on a consideration of the whole case that the verdict was wrong and that there had 


been a failure of justice. 
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| In view of the importance of the questions raised as to the powers of the High 
Court in such circumstances and as to the proper course to be pursued by it, 
and also in view of the divergent opinions expressed on this topic in a number of 
previous reported cases, the learned Judges of the Divisional Bench decided to 
refer to a Full Bench the two following questions :— 


“*(t) When in a murder reference and appeal it is found that inadmissible evidence has been 
admi in a Jury trial, can this Court in view of section 167, Indian Evidence Act, and/or section 
537, Criminal Procedure Code, exclude such evidence and maintain a conviction if the evidence 
remaining us sufficient to warrant it or must a re-trial be ordered ? 


(#) When in a murder reference and appeal it is found that there have been serious instances 
of misdirection and non-direction ofa Jury, should this Court in view of section 37, Criminal Procedure 
Gode proceed itself to consider the evidefce and maintain a conviction if the evidence is sufficient 
or must a re-trial be ordered?” | 

Those Ne on were considered by a Full Bench of five Judges presided over 
by the Chief Justige which on 11th December, 1944, delivered judgment}, answering 
the questions as fpllows :— i 
| (i) Where inadmissib ible evidence has been admitted in a murder reference and appeal under 
section 449, Criminal Procedure Code, the High Court may, after excluding such evidence, main- 
tain a conviction, provided the admissible evidence remaining clearly establishes -the guilt of the 
accused. ” 

5. The Court in an appeal an accused under section 449, Criminal Procedure 
Code eld where there has been med ks misdirection siga ion, consider the evidence and 
-maintain the conviction if the evidence clearly establishes the guilt of the accysed.”’ 

The case was remitted with these answers to the Divisional Bench which on 


8th January, 1945, dismissed the appellant’s appeal and confirmed the sentence 
of death passed upon him. 


. By Order dated 3rd August, 1945, ial leave to epee in forma pauperis 
‘to His Majesty in Council was granted to the appellant on the advice of the Board, 

but “‘ restricted to the two questions referred to the Full Bench by the Divisional 
- Bench.” : , 


It will be observed that the answers returned by the Full Bench are narrower 
in scope than the questions referred to it, and are limited to cases under section 9 
of the Criminal Procedure Gode. This is explained by the circumstance kat 
the case was one in which European and Indian British subjects were concerned 
and therefore came within the special provisions relating to such cases contained 
in Chapter XXXIII of the Code, and particularly the special provisions relating 
to ap in section » which inter alia authorise an ap on a matter of fact 
as well as on a matter of law in jury cases. ThE judgment of the Full Bench discusses 
with much 1 ing and a citation of authorities the whole ground covered 
by the questions referred to it but thought it right to limit its answers to the specific 
case, as to which, being a case under section 449, which allowed an appeal on fact 
as well as on law, it was in any event clear what the answers should be, whatever 
view might be taken with regard to appeals under other sections of the Code. 


As the Order in Council grants leave to appeal on the two questions referred 
to the Full Bench and as it is desirable that the whole matters raised in these questions 
should be considered and decided their Lordships do not propose to confine them- 
selves to the special case of appeals under section 449. 


In India the verdict of a jury in a criminal case may come before the High 
Court for consideration in a variety of ways. 


- — L Under chapter XXIII, section 307, of the Criminal Procedure Code, 
if the trial judge disagrees with the verdict and is clearly of Opinion that it is 
necessary for the ends-of justice to submit the case to the High Court “he shall 
submit the case accordingly recording the grounds of his opinion”? and “ shal] 
not record judgment of acquittal or of conviction.” The powers of the High Court 
‘in such a case are thus defined in sub-section (9) of the section :-— 


1. LLR, (1945) Lah, 290 (F.B.). 
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“In dealing with the case so submitted the High Court may exercise any of the powers which 
it may exercise on an appeal and subject thereto it shall after considering the entire evidence and 
after giving due weight to the opinion of the Sessions Judge and the acquit or convict such 
accused of any offence of which the jury could have convicted him upon e charge framed and placed 
Pe if it convicts him may pass such sentence as might have been passed by the Court 
of Session. 


II. Under chapter XXVII, section 374, of the Code 


“When the Court of Session passes sentence of death the proceedings shall be submitted to 
the High Court and the sentence shall not be executed unless it is confirmed by the High Gourt.” 


In such a case the High Court, under seccion 376 


“ (a) may confirm the sentence or pass any other segtence warranted by law ; or 


bana annul the conviction and convict the accused of any offence of which the Sessions Court 
might ve convicted him or order a new trial on the same or an amended charge ; or 


(c) may acquit the accused person.” 


III. Chapter XXXI of the Code deals with appeals generally, whether 
by the Public Prosecutor from an acquittal or by the accused fom conviction and 
sentence. Section 418 (1) provides that " 

“an appeal may lie on a matter of fact as well as a matter of law except where the trial was 
by jury in which case the appeal shall he on a matter of law only.” 

Section 423 defines the powers of the Appellate Court disposing of the T 
The Court under sub-section (1) is to send for the record of the case, if not cady 
before it, and “ after perusing such record” and hearing parties 

‘the Court may, if it considers that there is no sufficient ground for interfering, dismiss the 
appeal or may 


(a) in an ap from an order of acquittal reverse such order and direct that further inquiry 
be e or that a accused be retried or committed for trial, as the case may be, or find him guilty 
and pass sentence on him according to law ; 

(6) in an appeal from a conviction | 

(1) reverse the finding and sentence and acquit or discharge the accused or order him to be 
oats by a Court of competent jurisdiction subordinate to such Appellate Court or committed for 

; or < 

(2) alter the finding, maintaining the sentence or with or without altering the finding reduce 
the sentence ; or 

) with or without such reduction and with or withoyt altering the finding alter the nature 
of the sentence but subject to the provisions of section 106, sub-section (3), not so as to enhance the 
same.” 

Sub-section (2) of section 423 is of special importance for the present purpose 
and is as follows :— > i 

“Nothing herein contained shall authorise the Court to alter or reverse the verdict of a jury 
unless it is of opinion that such verdict is erroncous ing to a misdirection by the Judge or toa 
misunderstanding on the part of the jury of the law as laid own by him.” : 

IV. Chapter XXXIII of the Code, which applies to the case in hand, contains 
special provisions relating to cases in which European and Indian British subjects 
are concerned and in relation to jury trials provides in section 449 (1) that 

“ notwithstanding anythi contained in section 418 or section 423, sub-section (2), or in the 
J etters Patent of any Hig Court an appeal may lie to the High Court on a matter of as well 
as on a matter of law.” . 

Chapter XLV, which is entitled “ Of Irregular Proceedings,” provides in 
section 537 as follows : - : 

““Subject to the provisions hereinbefore contained, no finding, sentence or order passed by a 
Court of competent jurisdiction shall be reversed or altered under Chapter XX VII or on appeal 
or revision on account 

(a) of any error, omission or irregularity in the complaint, summons, warrant, charge, procla-. 
mation, order, J ent or other proceedings before or during trial or in any inquiry or other proceed- 
ings under this es 

* * d * + a * 


(d) of any misdirection in any charge to a jury ; : : ; Ba : 
unless such error, omission, irregularity or misdirection has in fact occasioned a failure of justice.” 


+ 
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To complete this citation of the statute law affecting revision and appeals 
in jury trials it is necessary to add the provision contained in section 167 of the 
Indian Evidence Act, 1892, which applies to all judicial roceedings in or before 
any Court, including jury trials. The section reads as follows :— 

“The improper admission or rejection of evidence shall not be ground of itself for a new trial 
or reversal of any decision in any case if it shall appear to the, Cota) there which such objection 
is raised that, independently of the evidence objected to and admitted, there was sufficient evidence 
to justify the decision or that if the rejected dense had been received it ought not to have varied 
the decision.” 

No one can read these statutory enactments without realising the wide disparity 
between the law of India and the law of E land in their respective attitudes to 
the verdict of a jury in criminal cases. In India the law is purely the creation of 
statute, and the introduction of the system of jury trial among a people who had 
no previous experience of its working was not unnaturally accompanied with safe- 
guards and te appropriate to such circumstances. In England on 
the other hand tril by jury, the palladium of British justice as Blackstone terms 
it, is an Institution deeply rooted in the minds and habits of the people with which 
they have been familiar from time immemorial. It is therefore not rising 
to find the verdict of a jury treated differently in Indian criminal legislation. 
To emphasise the difference it is enough to point out that the statute law in India 
in certain circumstances permits an appeal against a jury's verdict of acquittal 
and authorises the Appellate Court to substitute a conviction on its own consideration 
of the evidence. Time and again eminent judges in India have drawn attention to the 
rtance of bearing these circumstances in mind and the danger of allowing 
preconceptions derived from English practice to influence the decision of Indian 
cases. (Sec for example, the observations of Jackson, J., in the case of Elahee Buksh.*) 
This is not to say that the verdict of a jury is to be lightly regarded in India. Far 
from it. The legislature has enjoined Appellate Courts e to pay regard 
toit. But at the same time it has thought it right and necessary in the circumstances 
of India to confer upon Appellate Courts extensive powers of over-ruling or modifying 
a verdict in the interests of the due administration of justice, confident that the 
Appellate Judges, who have not themselves seen and heard the witnesses, will 
not exercise lightly the responsible power entrusted to them. 


The first question submitted*relates to the effect of the misreception of evidence. 
It has been found by the High Court that in the present case material evidence was 
improperly admitted. What are the powers and what is the duty of the High 
Court in such circumstances? It was contended for the appellant that the evidence 
improperly admitted might have so seriously prejudiced the minds of the jury 
as to have brought about a failure of justice and that he was entitled on a new 
trial to have the verdict of a jury on proper evidence. To this submission section 167 
of the Indian Evidence Act in their Ladi opinion affords a complete and 
conclusive answer. The improper admission of evidence is thereby expressly 
declared not to be a ground of itself for a new trial. The Appellate Court must 
apply its own mind to the evidence and after discarding what has been improperly 
admitted decide whether what is left is sufficient to justify the verdict. tf t he 
Appellate Court does not think that the admissible evidence in the case is sufficient 
to justify the verdict then it will not affirm the verdict and may adopt the course 
of ordering a new trial or take whatever other course is open to it. But the 
Appellate Court if satisfied that there is sufficient admissible evidence to justify 
the verdict is plainly entitled to uphold it. If the misreception of evidence is 
an irregularity within the meaning of section 537 of the Criminal Procedure Gode, 
on which their Lordships find it unnecessary to pronounce an opinion, it plainly 
has not occasioned a failure of justice where, as here, the A te Court, obeying 
the injunction contained in section 167 of the Indian Evidence Act, has found 
that there is sufficient admissible evidence to justify the verdict. Their Lordships 
find themselves accordingly in agreement with the answer returned by the Full 
a aaa 


1. (1866) 55. W. R. Bo at 94 (F.B.). 
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‘Bench to the first question addressed to it by-the Divisional Bench subject to an 
amendment of the concluding words of the answer so as to read “ provided the 
admissible evidence remaining is in the opinion of the-Court sufficient clearly to 
establish the guilt of the accused.” They see no need, however, to limit the answer 
to a murder reference and appeal under section 449 of the Code. . 


The second question requires more detailed consideration. The a 
Court has found that in his charge to the jury the learned Sessions Judge seriously 
misdirected them. Does this entitle the accused as of right to an order fora retrial ? 
It will be observed that in the sections of the Criminal Procedure Code above quoted 
there is express reference to a misdirection, to a jury in two places, once in sec- 
tion 423 (2) and again in section 537. The guidance thereby even to the Appellate 
Court is in each case negative not positive. Under the carlier section the Court 
is enjoined not to reverse the jury’s verdict unless it is of opinion that the verdict 
is “‘ erroneous owing to a misdirection by the Judge or to a j ertstanding 
on the part of the jury of the law as laid down by him.” Undér the later section 
the Court is enjoined not to reverse or alter the jury’s verdict on account of any 
misdirection in the Judge’s charge unless such misdirection has in fact occasioned 
a failure of justice. While these injunctions are expressed negatively they may 
be said to be pregnant negatives implying that there is a case for reversing or 
altering the verdict of the jury when the Court is of opinion either that the verdict 
is erroncous owing to the J ’s misdirection or the jury’s misunderstanding of 
the law laid down by him or that the misdirection has in t occasioned a failure 
of justice. The primary duty of the Court on an app is indicated in section 428 
Q). It is to consider with the record before it whether there is “ sufficient gro 

or interfering.” That there has been amisdirection is not of itgelf a sufficient 
ground to justify interfergnce with the verdict. The Court must proceed to consider 
whether the verdict is erroneous owing to the misdirection or whether the mis- 
direction has in fact occasioned a failure of justice.. If the Gourt sc finds then it 
has a plain justification for interfering and indeed a duty to do so. 

The controversy which, as the rted cases show, has lcng existed in the 
_ High Courts of India has centred round the question whether the Appellate Court, 

jn deciding whether there is sufficient ground for interfering with the verdict of 
a eee where there has been a misdirection by the Judge, has the 
Tight duty to go into the merits of the case for itself and on its own consideration 
of the evidence to make up its mind whether the verdict was justified or not. On 
the one hand it has been said that the accused is entitled to have his guilt or innocence 
decided by the verdict ofa jury and tħat the Appellate Gourt has no right to substitute 
its own judgment in place of a verdict by a jury. The powerful observations on 
this subject by Lord Chancellor Herschell in the case of Makin v. Attorney-General 
for naw South Wales) are invoked in oppor of this view. On the other hand it 
is argued that it is impossible for the Court to perform the duty laid upon it by 
the Code without applying its own mind to the soundness of the verdict. 

The argument that no man shall be convicted save by the verdict of a j 
returned on competent evidence and under proper judicial direction loses ah 
of its force so far as India is concerned when it is realised that in an appeal from 
an acquittal SAS Court under section 423 (1) (a) if it considers that there 
is cient gro for interfering may find the accused guilty and pass sentence 
upon him according to law. How it can do so without itself going into the whole 
merits of the case it is impossible to conceive. 


Moreover in performing its duty under section 374, when a sentence of death 
is submitted to it for confirmation, the High Court of necessity is entitled and bound 
to consider the whcle merits of the case for itself. How else could it decide, as it 
may do, to acquit the accused notwithstanding the jury’s verdict of guilty? Simi- 
larly under section 307 where the trial judge who isagrees with the jury’s verdict 
submits the case to the High Court it is plainly the duty of the High Court to go into 





1. (1894) AC. 57. -. 
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the whole case for itself in order to-enable it to decide whether the accused 
should be acquitted or convicted. There is therefore nothi shocking in the 
estimation of the legislature of India in empowering an Appellate Court, notwith~ 
standing the verdict of a jury, to reconsider the evidence for itself and arrive at a 
contrary conclusion. Under such a system arguments derived from a aa a A 
‘or from the Australian case above-mentioned are seen to be inapplicable and indeed 


But it is said that whatever may be permissible under other sections of the 
Gode, it is not permissible for the Appellate Court to go into the merits of the case 
in an appeal under chapter XXXI for section 418 enacts expressly that where 
there has been a trial by jury an appeal shall lie on a matter of law only. This, 
it is argued precludes the Appellate Court from entering upon the merits. It 
has already been pointed out that under section 423 the Appellate Court may on 
an appeal from an acquittal find the accused guilty. This power is not expressed 
to be inapplicable*to cases where the acquittal has been by the verdict of a jury 
and if it 1s to be exercised would seem necessarily to involve the consideration of 
the whole case on the evidence. An =e may be entertained only on a question 
of law, but once it has been held by the Appellate Court that there has been an 
error in law it is open to it to “ interfere ” with the jury’s verdict and if it thinks 
that the error in law affords sufficient ground for doing so it will then proceed to 
consider which of the various forms of “ interference’ it will adopt. Section 423 
clearly indicates that within its meaning a misdirection by the Judge falls within 
the category of error in law, for it contemplates in sub-section 2) that an otter 
is competent on the ground of misdirection. But a misdirection ving been found 
to have occurred it is not necessarily a ground for interference. It may have been 
of a more or less trivial character. But if it has led to an erroneous verdict being 
returned or to a failure of justice the statute plainly indicates that a case for inter- 
ference has arisen. What a the interference take is left to the Court which 
is given a wide discretion. It need not order a re-trial. It may for example 
acquit the accused. To order a re-trial might well operate injustice in readily 
conceivable circumstances, 


The question of the precise meaning of the word “ erroneous ” ‘occurring 
in section 423 (2) has been much discussed. One view is that it means that the 
verdict is wrong on thé merits. The other is that it means that the verdict has 
been vitiated by the misdirection irrespective of the merits, and that it is not for 
the Court to consider what judgment it would have given on the merits but what 
verdict a jury properly directed might have returned on the evidence, Their 
Lordships do not find it necessary to express an opinion upon this question of 
construction in view of the terms of section 537 which peremptorily precludes the 
Court from interfering with a jury’s verdict on the ground of misdirection unless 
the misdirection has “ in fact, occasioned a failure of justice.” ‘The words “ in fact” 
were inserted by amendment to give emphasis to the injunction and it is noteworthy 
that the legislature took this step after two decisions by the High Court in Calcutta 
by which it had been held that it was not entitled in deciding whether there had 
been a failure of justice to go into the evidence for itself. Wafadar Khan}, and 
Alik Fakir, In re?). In their Lordships’ opinion the Court in deciding whether 
there has been in fact a failure of justice in consequence of a misdirection is entitled 
to take the whole case into consideration and determine for itself whether there 
has been a failure of justice in the sense that a guilty man has been acquitted or an 
innocent man has been convicted. 


In the exhaustive judgment of the Full Bench the authorities on the subject 
are very fully discussed. Their Lordships do not propose to analyse them i 
in detail. But they desire to draw special attention to the case of Elahes B ie 
the importance of which séems to have been to some extent overlooked in certain 





ae (1804) a Cal, 
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uent cases. The decision in Elahes Buksh’s case was that of a Full Bench 
of five. Judges of the High Court of Calcutta presided over by that learned and 
experienced Chief Justice, Sir Barnes Peacock. There the appellant was convicted 
and sentenced to transportation for the crime of dacoity: At the trial the Jud 
seriously misdirected the jury. The Divisional Bench sought guidance from the 
Full Bench. The Po of the Criminal Code at that time were not identical | 
i in force but were substantially the same. The learned Chief Justice 
in a careful jud t, concurred in by his colleagues, examined in all its bearings. 
the question of the powers and duty of an Appellate Court in dealing with an appeal 
where misdirection has-occurred. He points out that the statute does not compel 
the Court to send the case back for a new tnial. “In determining,” he says at 
p. go, “ whether the verdict ought to be set aside and a new trial granted for a 
defective summing-up of the evidence, it appears to me that the question to be 


considered is not whether upon a pro ae -up of the whole evidence a 
jury might possibly give a different Na but whe ie legftimate effect of the 
evidence would ire a different verdict.” He expressed his decision in formal 
propositions of which the second and third may be usefully quoted :— 

“a, That for the reasons above stated there was error in law in the summing-up of the evidence 
which would warrant the Court in setting aside the verdict of guilty if the Court satisfied that the 
prisoner was prejudiced by the error and that there has been a of justice. 

g. That the verdict and conviction ought not to be set aside if the Court be of opinion that 
the verdict was warranted by the evidence and that upon that evidence they would have upheld 
i E if the trial had been by the Judge with the aid of Assessors instead of by. 
ury. 

On the point havi again arisen in the case of Wafadar Khan! in 1894, a 
Calcutta Divisional Rench, to which the case of Elahes Buksh was surprisingly not 
cited, took the view that, there having been misdirection and the ap being 
only on law, the Court had no right to go into the facts for itself. In reaching this 
decision the Court was largely influenced by the Australian case of Makin’. In 
1897, in the case of Ali Fakir®, a Divisional Bench in Calcutta, again without regard 
to the decision of the Full Bench in the case of Elahee Buksh*, followed the decision 
in Wafadar Khan’s cass1. On the other hand there have been several cases in which 
the ruling in Elahee Buksh’s caset has been given effect. It is sufficient to refer to 
the cases of Smither® and Mathews*. In the former the appeal was by the Public 
Prosecutor against an acquittal at a jury trial. There having been a misdirection 
by the Judge the Advocate-General contended that the Court was bound to order 
a re-trial. This contention was negatived. Benson, J., at p. 15 used these words : 
“ We cannot say that there has in fact been a failure of justice without considering 
the credibility of the evidence and I think it would be unreasonable and con 


not cited, and reached the conclusion that he was entitled himself “ to examine the 
evidence to see whether the verdict was erroncous and has caused a failure of justice,” 
Having done so he set aside the verdict and sentence and acquitted the appellant 
on one of the charges but affirmed the verdicts and sentences on the two other 
charges. Without finding it necessary to express any opinion with regard to the 
learned Judge’s interpretation of the word “ erroncous ” their Lordships find 
themselves in agreement with his decision that he was entitled to examine the 
evidence for himself in order to see whether it justified the verdicts pronounced, 
or whether there had in fact been a failure of justice. | 





-m 
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Before parting with the case their Lordships would observe that the views 
of some of e ges who have considered the matter in India have been much 
influenced by circumstance that in some instances the appellant may appeal 
both on fact and on law while in others the appellant ma appeal only on law. 
Their Lordships do not attach so much importance to this distinction nor do they 
find in it a determining feature. Consequently they do not think it n 
in agrecing with the answer of the Full Bench to the second question posed by the 
Divisional Bench in the present case to restrict the answer to ee arising under 
section 449 which mika for an appeal both on fact and on law, 


In the result, their Lordships will humbly advise His Majesty that the appeal 
Solicitors for Appellant : Douglas Grant and Dold. 
Solicitor for a Solicitor, India Office. 


H.J.U./V.S. Appeal dismissed. 


[PRIVY OOUNOZLL.] 
(On appeal from the High Court of Judicature at Nagpur.)* 


_ PRESENT :—THe Lorp CHANGELLOR, Lorn WRiGHT, Lorp Du Parag, Lorp 
Justicz MORTON AND SR JOHN BEAUMONT. 


The King-Emperor .. Appellantt 
D 


Vimlabai Deshpande and another .. Respondents. 


Privy Council—Appeal—Competency—0 rder of High Court discharging a person under section 491, Criminal 
Presun Col. from custody —Competency Kj direct appeal to the Privy Council—P rastice Preliminary objection 
as to competency of appeal—If can be ratsed at the hearing, though leave granted without ijin power to 
aan iis competency —Defence of India Rules (1939), rule 129 (1) (4)—Anest under rule (1}— 
G A gy she eae of proof on Police Order for detention wader sub-rule (4) in cases of invalid 
arrest -rule (1}—Legaltfy. 

ee ee aa aab to the Privy Council from an order of the High Court 

i ing a person from y under section 491, Criminal Procedure Code, must be determined 
on the rinciple that appeals from decisions of Courts in the British Dominions and Depend- 
ing in Council are heard uncer the Royal Prerogative, and that the tive 
can only be iled by force of an Act of Parliament, that is, by the King in Parliament. ere 
is no Act of Parliament which prohibits, or authorises the prohibition of, an appeal to His Majesty 
in er Al aa aggrieved against an srdeeduchargite fam custody under section 491, Criminal 
Procedure c. 

Even though ial leave to appeal to the Privy Council has been gi without reserving 
express power to Menge the competency of the appeal, ıt is open to respondent to raise 
a preliminary objection at the hearing that no appeal was competent. 

Where a Police officer makes an arrest under rule 129 (1) of the Defence of India Rules he is 
bound to prove to the satisfaction of the Court before whom the arrest is challenged that he had 
reasonable grounds of icion. Though he can arrest on mere icion, the suspicion must be 
reasonable, the exact used being “any person whom he reasonably suspects.” 

If the Police officer fails to disc the burden so laid upon him, any order made by the 

incial Government under rule 129 of Defence of India Rules for the temporsry custody of 
such a person would become invalid. ¢ only substantive power which is conferred upon the 
Provincial Government by sub-rule (4) is a power to make such order as may appear necemary 
for the temporary custody of any person, not, be it noted, “arrested ”, but “arrested under this 
Tule”, that is on reasonable suspicion as to the person’s activities. If there is no valid arrest under 
sub-rule (1) the power to make an order fcr temporary custody of the person concerned cannot arise, 
Hence the Provincial Government has no power to make an order for the temporary custody of a 
detenu whose arrest under sub-rule (1) was invalid. 


The Judgment of the High Court reported in I.L.R. (1945) Nag. 6, affirmed. 
Sir Thomas Strangman, K.G. and B. Mackenna for Appellant. 
C. 9. Rewcastle, K.C., S. P. Khambatta and B. Sen for Respondents. 
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ag geen E A E ic arr ied 

In Stbnath Banerjee’s case(1945)L.R.72 L.A. 241, an appeal lay fom an order of discharge made 
igi Cout ia Wadia tadersecton 1 of the Gode of Criminal ure to the Federal Court 
section 205.of the Governmentof India Act, 1935, and from the Federal Court under section 208 
of the same Act to the Privy Council. In that case Your Lordships held that in the ordinary course 
of events no appeal lay from an order of discharge made by a Gourt under section 491 of the 
Code of Criminal Procedure, but that an exception was created by section 205 of the Act. This 
is a decision of the Board that apart from section 205 there lies no other appeal against an order of 


ee aa ee ee ure Gode; therefore is there in this case 
a right to resort to section 20 In my submimion there is no such right. Assuming that section 205 
did apply, then the appeal have gone to the Federal Court. This Board will not entertain 


an appeal cyen under the Prerogative where there is a chain of Courts and you have missed one of 
them: this ts aipporied by Dhare Mohammad Acie Khan v Saada All Khan) (1930) LR. 66 I.A. 160. 
Lord Chancellor.—Can you cite me any case where leave was granted without qualification and 
then it has been revoked ? The King Emperor bas confirmed it here by an Order in Council. 
Reweastls.— There is 2o limit to the Prerogative; if this Board is satisfied now that there is no 
Sheri v peal, ia jas ag a J. ad; DR the leave should be revoked. 
kunath, (1944 rawa LR 71 1.A.4142 and Zahid Husain 
wis R. 57 LA. 1 
parr EN A ee En eee ee 
an order of discharge under section 491 of the Code of Criminal Procedure. I agree with him and 
say that this case does not come under section 205, but that does not make the inco 
(Sarda Mahesh Prasad Singh v. Badri Lal, (1990) TAK 63 LA. pts anga ka Bs ay ) A.C. 
a ak In fact the Privy Council tertained Poa Ge 
i ere are two such cases Attorasy-Gensral for Hong- rae v. e (813) 
LR. 5 P. E Reg v. Mount, 1875 LR. 6 P.G. 289; both these cases were ref 
to in Cox v. H (1890) 15 A.C. 506. 
As to the actual appeal the whole matter hinges on the policeman’s original icion, his sus- 
aan ee a He arrests under the provisions of rule 129, sub-rule (1), he makes 


Heinle fale (2). In thia case the local Government did so after the arrest ; they 
e a further order under the provisions of rule 129 (2) and (4). In my submission such order made 
by the Provincial Government under sub-rule (4) is whether er not the detenu had been validly 


arrested. Sub-rule (4) has to be amplified in some manner so as to include the case where a person 
arrested on insufficient evidence may be still held. Here the arrest was not made in bad 


faith ; therefore the further order made under sub-rule 4) would be valid ifin the light of circum- 
stances known to the Government the arrest to be proper. 

Lord Wright.—No order was made under rule 26 in this case, 

Lord Chancellor.—If you had a final order ucder rule 26 then perhaps your case may have been 
stronger. The affidavit of the Secretary of the Provincial Government t makes no mention that the 
Police ceil had ey reasonable suspicion ; it merely statesghat the Provincial Government had 

le suspici 


r: A.C. 206, referred 
Laversidge’ s 206, refe to. 
Mackenna ras (1940) 4 the Appellant. 


Mackenna.—I approach the case from 4 slightiy diffrent angle, I abandon nothing said by my 
leader. 

My submissions are : 1. That the High Court had no power to enquire into the question whether 
the Police officer’s suspicions were reasonable or not. It is wrong to approach rule 129 without looking 
at rule 26. The two should be taken er; rule 129 applies to orary custody, rule 26 to 
fmal order. When 1 final order is e under rule 26, then the Court has no jurisdiction, 
then they have equally no right as to order under rule 129. The circumstances of the two rules are 
the same. The reasoning applicable in Liverndge’s cass, (1942) A.C. 206, is equally applicable to a 
ease under rule 129. 

2. In this case the Provincial Government did make an order under rule 129 (4). The power 
to callin question such an order is governed by section 16 of the Defence of India Act, 1939, which 
says “no order made in exercise of any power conferred by or under this Act shall be ed in question - 
in any Court. In my submission section 16 applies to an order under rule 129, sub-rule (4). 


Their Lordships’ Judgment was delivered by 
SIR Joun BEAUMONT.—This is an appeal by special leave from an order of the 
High Court cf Judicature at Nagpur made on the 2gth September, 1944. The 
order was made by the High Court in one rted exercise ot the powers conferred 
on it by section 491 of the Code of Criminal Procedure, which enables High Courts 
to take action in the nature of habeas corpus. The order directed that the second 
respondent, Purushottam Yeshwant Deshpande (hereinafter called “ the detenu ’’), 
should be set at liberty forthwith on the ground that his detention was illegal. 
` In granting special leave to appeal, the Board imposed the two following conditions : 
(1) That the detenu should not in any event be re-arrested in respect of the matters 
to which the appeal relates, and (2) That the petitioner should pay the costs as 
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between solicitor and client incurred by the respondents both in -opposing the 
petition and in the appeal. 


At the outset counsel for the respondents contended that no appeal was compe- 
tent. That such a contention is open at the hearing of an appeal, notwithstanding 
that special leave has been given without reserving express power to challenge 
the competency of the appeal, was established by two decisions of this Board, 
Rad Husain v. Mo Ismail! and M Singh v. Kishunm Singh’. In 
support of his argument that the appeal is incompetent counsel relied mainly on 
the well-known case of Cox v. Hakes? and a recent deon of this Board, The King- 
Emperor v. Sibnath Banerji*. In Cox v. Hakes?, the House of Lords decided that in 
England no appeal lay from an order of discharge made on the return to a writ of 
habeas corpus. The question turned primarily on the construction of section 19 
of the Judicature Act, 1873. In their speeches, both Lord Halsbury and Lord 
Herschell noticed decisions of the Privy Council in Attorney-General for Hong 
Kong v. Kwok-A-Sity® and Reg v. Mount® and pointed out that special considerations 
applied to appeals from Colonial Courts in which the Privy Council was tendering 
advice to His Majesty as to the exercise of the Prerogative. The case of The King- 
Emperor v. Sthnath Banerji* was one in which an appeal lay from an order of discharge 
made by a High Court in India under section 491 of the Code of Criminal Procedure 
to the Federal Court under section 205 of the Government of India Act, 1935, 
and from the Federal Gourt to the Privy Council under section 208, and it was 
held that the rule in Cox v. Hakes? had no application to such a case. In the present 
case, however, no appeal lay to the Federal Court under the Government of India - 
Act, 1935, since no question was involved as to the interpretation of the Act or any 
Order-in-Council made thereunder, and the question for decision is whether an 
appeal lies direct to the Privy Council from an order of a High Court discharging 
a person from custody under section 491 of the Code of Criminal Procedure, The 
broad principle which must determine this question is that appeals from decisions 
of Courts in the British Dominions and Dependencies to the King in Council are 
heard under the Royal Prerogative, and that the Prerogative can only be curtailed 
by force of an Act of Parliamént, that is, by the King in Parliament.’ There is no 
Act of Parliament which prohibits, or authorises the prohibition of, an appeal to 
His Majesty in Council by a party aggrieved against an order dis ing from 
custody under section 491 of the Code of Criminal Pfocedure. In their Lordships’ 
opinion, therefore, the preliminary objection fails. 


Dealing with the merits of the matter, their Lordships think that the questions 
for decision lie within a narrow compass and dépend on ike construction of rule 129 
of the Defence of India Rules, 1939, with which must be read rule 26. It will be 
convenient at the outset to set out the relevant provisions of those Rules. 


“Rule 129.—(1) Any Police officer. .... may arrest without warrant any person whom he 
reasonably suspects of having acted..... 


(larewa in a manner prejudicial to the public safety or to the efficient prosecution of the war. 


(2) Any officer who makes an arrest in pursuance of sub-rule (1) shall forthwith report the fact 
of such arrest to the Provincial Government and ing the receipt of the orders of the Provincial 
Government may, subject to the provisions of sub-rule (9), by order in writing, commit any person 
so arrested to such custody as the Provincial Government may by general or special order specify : 
Provided— 

(f) that no person shall be detained in custody under this sub-rule for a period exceeding 
fifteen days without the order of the Provincial Government ; and 


(it) that no person shali be detained in custody under this sub-rule for a period exceeding 
two months, 


(4) On receipt of any report under the provisions of sub-rule (2) the Provincial Government. 
may, in addition to making such order subject to the second proviso to sub-rule (2) as may appear 





I. (1990) 59 MLL.J. 10 : LR. 57 I.A. 186 : (1945) 2 M.LJ. 925: 1945 F.LJ. 222 t 
ESNI LR PIA. yy 


LLR. 277 (P.C.). : I (P. 
2. (1931) 59 M.L.J. : L.R. 57 LA. 279: 5 ee R. F JO. 176. 
I.L.R. 10 Pat. 86 (P.C.). 1875) L.R. 6 P.C. 285. 
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necessary for the temporary custody of any person arrested under this rule, make in exercise of any 
power conferred on it by any law for the time being in farce, such final order as to his detention, 
release, residence or any other matter concerning him as may appear to the said Government in the 
circumstances of the case to be reasonable or necessary.” 


to any particular that with a view to preventing him from acting la any ic order, fil 
julia to tho defence British India, the public safety, the maintenance of ic order, His 
esty’s relations with foreign powers or Indian States, the maintenance of conditions m 
areas, or the efficient prosecution of the war, it is necessary so to do, may make an order : 
(b) directing that he be detained ;” 
‘The relevant facts giving rise to this appeal can be briefly stated : 


(a) On the 21st August, 1944, :the detenu was arrested pursuant to an 
order given by the Deputy Inspector-General ‘of Police, under rule 129. ‘The 
arrest was ane by a Police Officer, K. G. Diwakar. 

(b) On the 22nd August, under an order signed by the id K. G. Diwakar, 
the detenu was commi to the custody of the S intendtnt, Central Gaol, 
Nagpur. The order was expressed to be made under the powers conferred by 
sub-rule (2) of rule 129. l i 

(c) On the 28rd August, a report of the arrest was made to the Provincial 
Government as required by sub-rule (2). 

(d) On the 26th August, the Provincial Government, purporting to act 
under sub-rule (4) of rule 129, directed that the detenu be detained in police 
custody for a period expiring on the 4th September, 1944. 


(s) On the and September, 1944, the Provincial Government, purporting 
to act under sub-rules (2) and (4) of rule 129, directed that the detenu should be 
detained in police custody for a er period of 15 days from the 5th September, 
1944. A further order was made by Government on the 19th September, 1944, 
for a further extension of the period of detention, but as this order was made after 
the hearing in the High Court, such order cannot affect the position. 


In the meantime, namely, on the 25th August, the detenu’s wife, who 
is the first pn made application to the High Court under section 491 
of the Code of Criminal ure, complaining that the detention of the detenu 
was illegal and improper. This application was, supported by certain affidavits 
made by Waman ande, a nephew of the detenu alleging, amongst other 
things, that the detenu been interrogated by the police whilst in prison, that 
the had been questioned only about one Inamdar, a former employee ol the detenu 
who was alleged to have been corfterned in a dacoity committed in the Province 
of Bombay, and that no questions were ever put to the detenu about any activities 
which could have brought him within the operation of rule 129 of the Defence 
of India Rules. 


(e) No evidence was filed by the Police Officer who arrested the detenu, 
.or by the Deputy Inspector-General of Police on whose orders the arrest was made, 
and the only evidence filed on behalf of the Provincial Government dealing with 
the grounds of, suspicion against the detenu was an affidavit sworn by the Chiof 
Secretary of the Provincial Government on the roth September, 1944, which said 
that the report of the arrest of the detenu had been received by the Provincial 
-Governmert on the 23rd August, and that it revealed reasonable grounds for sus- 
-pecting that the detenu was actively associated with certain persons engaged in 
underground activities calculated to prejudice the public safety and efficient prose- 
-cution of the war, and in the opinion of the Provincial’Government there were 
reasons to ect that they had already acted in a manner which had prejudiced 
„the public safety. It will be noticed that this affidavit contains no allegation that 
‘the detenu himself had been e in any subversive activities, or even that 
he was aware of such activities on the part of his associates. 


(h) The application was heard by the High Court of Nagpur on the 11th 
September; -and - entwas given on-the-2gth September,—holding that the 
detention of the detenu was.illegal, and directing that he be set at liberty forthwith. 
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The two questions which in their Lordships’ view arise on this appeal are : 
(i) Where a Police Officer makes an arrcst under rule 129 (1) of the Defence 


of India Rules, is he bound to prove to the satisfaction of a Court before whom 
the arrest is challenged that he had reasonable grounds of suspicion ? 


(ii) If he is so bound and fails to discharge the burden laid upon him, is an 
order made by the Provincial Government under rule 129 (4) for the temporary 
custody of a person arrested valid notwithstanding that the arrest was invalid ? 


Upon the first question it is important to notice the differences between rule 26 
and rule 129. Under the former rule an order of detention can be made only 
by the Central or Provincial Government, though this power may be delegated 
under the Defence of India Act; and the Government may make an order of 
detention if it is satisfied with respect to any particular person that, with a view 
to preventing him from indulging in the subversive activities specified, it is necessary 
so todo. It is to ke noticed that the Government must be satisfied, mere suspicion 
is not enough, but there is no qualifying adverb such as ““ reasonably ” cr ‘* honestly °’ 
attached to the word “ satisfied.” On the other hand, under rule 129, any Police 
Officer can arrest on mere suspicion, but the suspicion must be reasonable, the 
exact words being “any person whom he reasonably suspects.” As the High 
Court noticed in their judgment, the House of Lords, in the case of Shearer v. Shields, 
had to construe a provision in the Glasgow Police Act authorising constables to 
. arrest if they had reasonable grounds of suspicion, and the House held that the 
burden rested upon the constable concerned to show that his suspicion was reasonable 
and his act therefore justified. Their Lordships think that the same result must 
follow under rule 129. Reliance was placed by the appellant on Liverndge’s 
case*, but as the High Court again noticed, there are two very material distinctions 
between that case and the present one. In the first place, authority empowered 
to arrest under the Defence of the Realm Act is a high officer of state, namely, 
the Home Secretary, and not a mere Police Officer ; and in the second place the 
House of Lords was impressed with the obvious inconvenience and danger to the 

ublic which might ensue if the Home Secretary was bound to disclose confidential 
information on which he had acted. In India this danger is very largely mitigated. 
by the exstence of rule 26 under which the Government can act whenever it is 
satisfied as to the matters mentiéned in the rule. Clases in India under the Defence 
of India Rules which may involve disclosure of secret and confidential information 
will arise only in cases lying in the border-land between the Police being suspicious, 
and Government being satisfied, as to a pergon’s subversive activities, and such 
cases are hardly likely in practice to be aT te numerous or serious. 


In their Lordships’ opinion, therefore, the High Court was right in holding 
that the burden lay upon the Police Officer to satisfy the Court that his suspicions 
were reasonable, and it £ plain that on the evidence he had not disc harged that 
burden. 

The second question turns on the construction of sub-rule (4) cf rule 12Q,. 
and was strongly pressed by Sir Thomas Strangman on behalf of the appellant. 
His contention was that the Provincial Government, acting under the power con- 
ferred by sub-rule (4), had made orders for the temporary custody of the detenu 
which were on their face unobjectionable, and that such orders were valid whether 
or not the detenu had been validly arrested. Counsel felt the difficulty of maintain- 
ing that an order for detention would be valid if the arrest had been made in bad 
Bith, which he submitted was not the case which he had to meet, and he suggested 
that an order for custody would be valid if in the light of circumstances known 
to the Government the arrest appeared to be proper. But the language of sub=- 
rule (4) affords no warrant for any such distinction. If a valid order for custody 
can be made, although the arrest was invalid, it can make no difference whether- 
the illegality of the arrest was due to an honest error or to an act of bad faith. 


I, (1914) A.C. 808. Q. (1942) A.C. 206, 
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Sub-rule (4) is curiously expressed. It provides that on the receipt of a report 
under sub-rule (2) which, be it noted, need only be as to the fact of arrest, the 
Provincial Government may, in addition to making such order as may appear 
necessary for the temporary custody of any person arrested under the rule, make, 
in exercise of any power conferred on it by any law for the time being in force, 
such final order as to his detention as may appear to Government to be reasonable 
or necessary. Reference to any law for the time being in force introduces the 
powers conferred by rule 26 and possibly other provisions cf law, though no such 
provisions were brought to their Lordships’ attention. The sub-rule is so framed 
- as to suggest that what is really being conferred on Government is power to make 
a final order, power to make an order for tepporary custody being exp 
parenthetically. But when the language is looked at carefully it is plain that 
the sub-rule does not purport to enlarge the powers which Government may possess 
under any law for the time being in force, and this part of the rule seems designed 
only to indicate that Government can take advan of a p being in tempor- 
ary custody when making a final order under any other law. But a final order for 
detention can be made tinder rule 26 on Government being satisfied as in the rule 
mentioned, and its validity depends in no way upon the person against whom the 
order is made being already under arrest. The only substantive power which is 
conferred upon the Provincial Government by sub-rule (4) 1s a power to make 
such order as may appear necessary for the temporary custody of any person, 
not, be it noted, “ arrested ”, but “ arrested under this rule ”’, that is on reasonable 
suspicion as to the person’s activities. If no arrest was made under the rule, the 

wer to make an order for temporary custody of the detenu never arose. Their 
eordabins therefore agree with the High Court in thinking that the Provincial 
Government had no power to make an order for the temporary custody of the 
detenu, whose arrest under sub-rule (1) was invalid. 


Mr. MacKenna, for the appellant, further relied on section 16, sub-section (1) 
of the Defence of India Act, 1939, which provides “no order made in exercise 
of any power conferred by or under this Act shall be called in question in any Court’’. 
But this argument only raises the same question in a different form. If the orders 
made by the Police or the Provincial Government were invalid they were not made 
in exercise of a power conferred by the Act. 


The learned judges of the High Court in their judgment—which is not open 
to criticism on the ground of undue brevity—discussed various other aspects 
of the case, and their Lordships myst not be taken as being in agreement with 
all the opinions expressed by the learned judges. <. Upon the view which their Lord- 
ships have expressed that the Provincial Government have failed to prove that 
the arrest of the detenu was justified, and that the orders for custody made against 
him were illegal, the High Court was plainly justified in making the order which 

Procedure. 


it did make under section 491 of the Gode of Criminal 


For these reasons their Lordships will humbly advise His Maj that this. 
appeal be dismissed. The appellant must pay the respondent's costs of this appeal 
as between solicitor and client. 


Solicitor for Appellant: Solicitor, India Office. 
Solicitors for Respondents : Hy. S. L. Polak X Co. 
H.J.U./V.S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDIOGATURE AT MADRAS, .. 
PRESENT :—Mnr. Justice BELL. 


B. Nemichand Sowcar | .. Appellani* 
U. 
Y. V. Rao .. Respondent. 
Civil Procedure Code (V of 1908), section 13 Decre ign Couri against absent defendant 
consent Of plaintif cb pee: 4 i without e ee Baka aia ing kanan Pa Ja 4 


- Where in a suit in a foreign Court against two defendants the real issuc between the parties was 
as to which of the defendants was in possession of the goods in dispute and liable to surrender them 
to the plaintiff and one of the defendants ene absent at the time of the hearing a decreo is passed 
against the absent defendant alone by consent of the plaintiff and the other defendant without i 
any evidence from the plaintiff, the decresis not a decree passed on the merits of the case within the 
meaning of section 13 (b) of the Civil Procedure Gode so as to bind the absent defendant. 
‘ Appeal against the order of the District Court, Anantapur, dated 1gth July, 
1945, in A.S. No. 18 of 1941 preferred against the order of the Court of the District 
Munsiff, pe ngko A, in E.P. No. 263 of 1941 in E.P. No. 76 of 1941 in O.S. No. 15 
of 1939-40 (Additional Sub-Court, Kole. 

T. M. Venugopal Mudaliar fcr Appellant. 

K. Vallabhsswara Rao for Respondent. 


The Court delivered the following 

Junoxgnr.— This appeal arises out of a, petition under sections 13, 47 and 151 
of the Civil Procedure Code in Suit No. 15 of 1939-40, Sub-Court, Kolar. That 
suit was decreed in circumstances which disregard the provisions of section 13 (6), 
Civil Procedure Code, in that the decree was not given on the merits of the case. 

It is unnecessary to go into the background of the ee between the parties. 
It is enough to say that the appellant and the Pp ent were interested one 
way or another, in certain cinema machinery accessories. After disputes 
fa arisen as to the ownership of these goods, it appears that the respondent took 
them into the State of Mysore, where, according to him, the goods passed into 
the possession or ownership of another person, one Kanduri Lakshmayya. The 
appellant there filed a suit against the respondent and K. Lakshmayya. There 
‘can be no doubt that the respondent submitted to the jurisdiction of the Kolar 
Court. His written statement and other documents said in effect that he was 
no longer in possession of the ggods and that they were in the possession of the second 
defendant. ‘The second defendant in his turn said that some, at any rate, of the 
F remained in the possession of the first defendant. 

On the day fixed for the hearing of the case, the respondent (first defendant), 
was not present and I am told that his advocate reported ‘‘ no instructions.” The 
Subordinate Judge without hearing any evidence passed an order, Ex. P-4. This 
‘order purports to show that there was appearance by counsel on behalfof the plaintiff 
and of the second defendant shee It states that the plaintiff’s advocate represented 
ihat the plaintiff had given up his claim to certain items. Then it goes on to say, 

“ Thereafter both sides say that there may be a decree against only the first defendant as prayed 
for in the plaint for all the articles described in the inventory prepared by the commissioner except 


those given up by plaintiff to-day . . . . The suit is decreed as prayed for only against first defendant 
“for the articles described ın the Commimioner's inventory except those given up by plaintif 
today.” 


The first defendant was then made liable for costs which amounted to Rs. 476-6-0. 

In due course the plaintiff attempted to execute this decree within the juri 
diction of this Court. The. first defendant objected and successfully in Both die 
lower Courts that the decree was not given on the merits of the case. Hence this 
appeal by the plaintiff-decree-holder. 

I am in agreement with the judgment of the lower Courts. It is well settled 
that a decree passed in this way without any evidence being given cannot be valid. 
In Venkatachalam Chetti v. Pichat Ammal1, a decree given in circumstances almost 
identical with the present one was held to be valid because evidence had been 
given by the plaintiff. In Sundarm Pilla v. Kandasam Pillai’, a similar case to this, 





#A_A.A.O. No. 915 of 1945. 29th March, 1946. 
1. (1920) MLW.N. 412. Q. (1941) 1 M.LJ. 140. 
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the necessity for the gi of evidence -was hasized by Kang, J.» at page 143. 
‘There the question aie tee the dendan had submitted to the Court’s juris- 
diction and it was held, that he had done so by filing a written statement. It was 
pointed out, ; 

“That the decree which was nevertheless given in his absence was not given until the plaintiff 
had sctually been examined in the witness box. No doubt his examination was formal and brief 


In the present case, had the po given sufficient evidence to cover the content 
of his plaint, no objection whatever could have been raised to the decree. 


The plaintiff may have fallen into a trap, in assenting to the second defendant’s 
suggestion that the absent first defendant should take the entire blame. Neverthe- 
less as was pointed out in Keymer v. Viswanatham Reddi+, a Privy Council case, sub- 
section (b) to section 13 refers to cases where for one reason or otMer, the controve 

ised in the action has not in fact been the subject of direct djudication by the 
Court. 


It was impossible in this case for the foreign Court to adjudicate on the real 
issue between these parties namely who was in possession and therefore Liable 
to surrender these goods, without hearing any evidence from the plaintiff. 


In these circumstances, the case was not tried on the merits and this appeal 
must fail and is dismissed with costs. 
V.S. — ` Appeal dismissed. 
[THE FEDERAL COURT OF INDIA.) 


[On appeal from the High Gourt of Judicature at Madras.]? 


PRESENT :—SIR PATRICK SPENS, Chief Justics, SIR S. VARADACHARIAR AND 
Sm MUHAMMAD ZAFRULLAH walle 


Manikkasundara Bhattar and others .. Appellants* 
D. 

R. S. Nayudu and others .. Respondents. 

‘The Advocate-General of Madras Intervener 


Government ee a ei List ete 9g and Madras Sylhet tly ation 
and Indemnity Act (XXII af 1939 aming Of “‘charittes” in entry 34-—Provinei ulation 
preety ora saa ton rs a areca rare ee 

Entry No. 34 of List II of the seventh schedule to the Government of India Act, 1 , opens 
with the term “charities” a term of very wide legal significance in the law of England, 
Ireland, Scotland and British India, A power to legislate in respect of ‘‘charities” woul 
always clearly include power to legislate in respect of ‘‘charitable institutions,’ and “charitable 
endowments.” Nothing can be to the scope or ambit of the power to legislate in respect of 


t‘charities ” is an ap Tiate generic term of wide scope and t to include all publi 
decdlár, chartakie and a ot ent sae pe tab epi lar as such British Indian law al 
a power to legislate in respect of ‘‘charities’’ will in a power to legislate in respect of all matters 
connected with religious charities and institutions. The reference to “religious” endowments will 
not in the context in which it is used cut down the wide scope of the power of legislation conferred 
by the opening word of the Entry any more than the addition of the words charitable institutions 
and charitable endowments. It follows that the Madras Provincial Legislature had power by virtue 
of Entry No. 34 in List II to legislate in respect of religious institutions within the Province of Madras 
in the manner in which it purported to legislate by the Madras Temple Entry Authorisation and 
Indemnity Act, 1939. The said Act is hence a valid enactment. 

Section 298 of the Constitution Act does not ly to the case. The challenged legislation does 
not amount to a prohibition of the holding by anybody of any property on grounds only of religion. 
If sub-section (1) does not apply, sub-section (2) cannot apply. 

In consideri the scope of the legislative powers of the Provincial Government, little 
dalan cane derived Gun « cona Leor EN powers coor ts Gasca a 1985. 
The whole scheme of legislative powers was entirely different under the earlier Government of Int, 
Pe ee ee et. 


1. (1916) 32 M.L.J. 95 : LR. IA. 6: LLR. 40 Mad. 119 (P.C.). 
a (1945) F.L.J. 53 : (1945) 1 J. 372 : IL.R. (1945) Mad. 697. 
* Civil Appeal No. g of 1945. 7th 
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Act. The basic conception underlying the earlier Act was that of a unitary state. The scheme of 

the Constitution Act of 1935 is utterly dissimilar with its structure for a federal state and its strict 
i legilative powers in the Central and Provincial Legislatures in certain 

subjects and concurrent legislative powers of both on others. 

Rao Sahib N. Natesa Atyar, Advocate, Federal Court, and T. L. Venkatarama Iyer, 

Advocate, High Court, Madras, instructed by Nauni Lal, Agent, for Appellants, 


Sir Alladi Krisknaswam Iyer, Senior Advocate, Federal Court (N. Rajagopala 
Iyengar, Advocate, Federal Court, and Aladi Kuppuswamt, Advocate, High Court, 
Madras, with him) instructed by Ganpat Rat, Agent, for Respondents Nos.1-8. —~~ 


Respondent No. 9 was not represented. 


K. Rajah Iyer, Advocate-General of Madras (T. A. Ramaswami Reddi, Advocate, 
Federal Court, with him) instructed by Ganpat Rat, Agent, for Intervener. 


The Judgmeny of the Court was delivered by 


The Ghisf Jushce—The events which led to the enactment by the Madras 
Provincial Legislature of the Madras Temple Entry Authorisation and Indemnity 
Act, 1939 (Madras Act No. XXII of 1939), the validity of which is called in question 
in this appeal, took place on the 8th July, 1939. On that date, certain members 
of the excluded classes, including respondents 2 to 6, led by the Advocate-President 
and Secretary of the local Harijana Seva Sanga (respondents 7 and 8) entered 
and offered worship from the Ardhamantapam in the temple of Sri inakshi 
Sundareswaral Devastanam at Madura in the Province of . Their entry 
and worship was not obstructed by the first respondent, the Executive Officer 
and Trustee of the temple. Their worship was aided by the ninth respondent, 
a temple Bhattar. These actions of the respondents caused grave offence to many 
other Hindus, including the appellants, as amounting to a most serious defilement 
of the temple. Immediate protests were made, followed by an action started by 
the ap ts and others in the Court of the Subordinate Judge of Madura (O.S. 
No. cf 1939) by a plaint dated the 13th July, 1939. The reliefs claimed in 
the action were that the first respondent should be directed to cause the requisite 
purification and ritual ceremonies to be duly Eor that the respondents 
should pay the expenses of such ceremonies, and that various injunctions should 
be granted against the respondents to prevent any repetition of such events as 
had taken place on the 8th July, 1939. 


On the 11th September, 1939, the Madras Temple Entry Authorisation and 
Indemnity Act, 1939 (hereinafter referred to ag “ the Act ”), having been assented 
to by the Governor-General on the 4th September, 1939, was first published in 
the Fort St. George Gazette and thereupon prima facis became law. On the 18th. 
September, 1939, one of the respondents took objection in the said action that 
by virtue of the Act the action was no longer maintainable. Accordingly, on the 
a6th September, 1939, the Subordinate Judge settled that the question whether 
the suit was barred by the Act should be tried as a preliminary issue. On the 
trial of the issue, the validity of the Act was challenged, on the ground that it went 
beyond the legislative powers conferred on the Legislature of Madras by the Gov- 
ernment of India Act, 1935. On the grd April, 1940, the Subordinate udge held 
that the Act was paca Corsetei and that it operated to bar the main claims in the 
action. He went on, however, to hold that it might have to be decided in the 
action, from what places within the temple the various sections of the Hindu 
community could properly worship, and he accordingly directed that the respondents 
should file written statements setting out their case on those matters. After written 
statements had been filed and various interlocutory applications had been made 
and disposed of, the suit was finally heard in the Court of the Subordinate Judge 
of Madura in January, 1942. By that time Mr. R. Rajagopala Ayyar had succeeded 
as Principal Subordinate Judge, and on the 26th January, 1942, he dismissed the 
action in its entirety, accepting his predecessor’s decision as to the validity of the 
Act, but taking the view that on the plaint no question was raised for determination 
by the Court as to the places within the temple from which different sections of 


TI] MANIKKASUNDARA BHATTAR V. R. 8. NAYUDU (F.C,). 19 


the Hindu community could properly worship. From this decision the appellants 
appealed to the District Judge, Madura. Òn the 26th June, 1943, the District 
Judge dismissed the appeal. The appellants then appealed to the High Court 
of Madras. The a was heard on the 7th and 8th December, 1944; 
by Leach, C.J. and Shahab-ud-din, J., and judgment was delivered on the 15th 
December, 1944, dismissing the appeal. The learned Judges held that by virtue 
of Entry No. 34 in List II (The Provincial Legislative List) or Entry No. gin List IH 
(The Concurrent Legislative List) in the Seventh Schedule to the Government 
` of India Act, 1935, the Madras Provincial Legislature eral as to enact the 

Act in question and that arguments to the contrary on behalf of the appellants, 
including an argument based on section 298 of the Constitution Act, were ill- 
founded. The learned Judges also agreed with the decisions of the Gourts below 
that no question was raised by the plaint for a decision by the Court as to places 
within the temple which the various communities should use for the purpose of 
worship. Having regard to the question raised as to the validity of the Act, the 
learned Judges granted a certificate under section 205 of the Government of India 
Act, 1935. By petition dated the 13th March, 1945, the appellants appealed 
to this Court from the said decision of the Madras High Court. 


In this appeal we have had the benefit of very full and learned arguments 
from counsel for the appellants and the respondents and from the Advocate-Gencral 
of Madras as intervener, in which the arguments advanced in the High Court 
have again been put forward and elaborated. We do not, however, propose 
to deal with all the arguments at length. In our judgment the matter can best 
be concluded and the case decided on the construction of Entry No. 34 of List IT 
in the Seventh Schedule to the Government of India Act, 1935. t entry is 
in these words :— 

“g4. Charities and charitable institutions; charitable and religious endowments” 

Summarising the main arguments on the construction of this entry put forward 
on behalf of the appe ana it was submitted by counsel for the appellants tbat 
having regard to the introduction in the latter part of the entry of the distinction 
between charitable and religious endowments, only a narrow meaning, excluding 
religicus charities and religious institutions, could be given to the words “charities” 
and “ charitable ” in the earlier part of, the entry. ° In this connection counsel for 
the appellants also pressed the principle referred to in Maxwell on the Interpretation 
of Statutes (8th Edi), page 283, that when two words or expressions are coupled 
together, one of which generally ingludes the other, it is cbvious that the more 
general term is used in a meaning excluding the specific one. Counsel further 
urged that from the express reference to “ religious endowments”’ in entry No. 34, 
following on the express reference in entry No. 33 to “religious” societies and asso- 
. ciations amongst the uninccrporated societies and associations therein referred to 
it must be presumed that when Parliament intended in List II to give to Provincial 
Legislatures exclusive legislative powers in oe of religious matters, it did so 
by express use of the word “ religicus”’. ese arguments were reinforced by 
the sutmission that the marrow construction of the words “‘chatities” and 
“ charitable institutions” in entry No. 34 was in accordance with a long course 
of legislative practice in British India, by which in enactments an express distinction 
had often been drawn between religious and other charitable trusts, purposes, 
endowments and so forth. Reference was made to the Religious Ser eats 
Act (Act No. XX) of 1863 ; the Charitable Endowments Act (Act No. VI) of 1890, 
particularly the definition of “ charitable purpose” in section 2 ; section 539 of 
the Code of Civil Procedure of 1877 (“ trust created for public charitable purposes ”) ; 
section 539 of the Code of Civil Procedure of 1882 (“trust created for public, 
Kanth and religious purposes’’) ; section 92 of the Code of Civil Procedure 
of 1908 (“ trust created for public purposes of a charitable or religious nature ”) ; 
the Religious Sccieties Act (Act No. of 1880 ; the amendment to section 10 of 





1. (1945) E.L-J. 53 : (1945) 1 M.LJ. 372 : I.L.R. (1945) Mad. 697. 
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the Indian Limitation Act (Act No. IX) of 1908 made by section 2 of the Indian 
Limitation Sa a ag Act (Act No. I) of 1929 ; section 48 of the Administrator- 
General’s Act (Act No. III) of 191g (“ religious, charitable and other objects ’’) ; 
the Charitable and Religious Trusts Act (Act No. XIV) of 1920 ; section 4 (3) (i) 
of the Indian Income-tax Act (Act No. XI) of 1922 ; sections 2 (a) and (9) of 
the Mussalman Wakf Act (Act No. XLII) of 1923 ; section 118 of the Indian Succes- 
sion Act (Act No. XX XTX) of 1925 ; and the Madras Hindu Religious Endowments 
Act (Act No. II) of 1927. It was further argued that an intention to impose a 
limitation on the right of Provinces to legislate in respect of religious institutions ` 
and matters, other than religious endowments or religious societies and associations, 
might properly be ascribed to Parjiament when it passed the Act of 1935, having 

tc ike fact that the only subjects of this nature included by the Devolution 
Rules in the list of Provincial subjects prior to 1935 were “ Religious and 
Charitable Endowments ” (entry No. 23). 


Dealing at onée with the last point, we feel that very little assistance can be 
derived from a consideration of the legislative powers of the Provincial Govern- 
ments prior to the Government of India Act, 1935. The whole scheme of 
legislative powers was entirely different under the previous Government of India 
Act. The basic conception underlying the previous Government of India Act was 
that of a rue | state. The Devolution Rules were only made “for the purpose of 

istinguishing the functions of local governments and local legislatures from the 
functions of the Governor-General in Council and the Indian legislature” (sec- 
tion 45-A). The legislative power of the local legislature of any Province was 
based on the wide and historic power to make laws for the peace and good govern- 
ment of the territories for the time being constituting that Province [section 80-A 
(1)]. The proviso to section 80-A preserved the validity by subsequent assent 
of the Governor-General of any enactment of a local legislature which should not 
have been enacted without the previous sanction of the Governor-General and 
section 84 (2) prevented the validity of any local Act being impugned in a Court 
of law on the ground that the Act affected a Central subject. The scheme of the 
Government of India Act, 1935, is utterly dissimilar with its structure for a federal 
state and its strict provisions for exclusive legislative powers in the Central Legis- 
lature on some subjects, exclusive legislative powers in the Provincial Legislatures 
ox other subjects, and concurrent legislative powers of both Central and Provincial 
Legislatures on others. It may well be that the fact that entry No. 23 did appear 
in the list of Provincial subjects in the Devolution Rules may explain why it was 
thought advisable to add to the words “ clmrities and -charitable institutions ?? 
in Entry No. 34 in List II in the Seventh Schedule to the Government of India 
Act, 1935, the same words, viz., “religious and charitable endowments ” that 
had appeared in Entry No. 23. Omission of them might have raised a doubt as 
to the power of Provincial Legislaturesto legislate in respectof religious and chari- 
table endowments. Beyond that, it seems to us impossible to deduce anything 
with any certainty from the scheme of the previous Government of India Act. 
We prefer to address ourselves to the task of construing Entry No. 34 as we find 
it in the Government of India Act, 1935, having particular regard to its context 
in and the other provisions of that Act. 


It is truo that the general principle referred to earlier in this judgment and 
taken from Maxwell on the Interpretation of Statutes may often properly be applied. 
But all such general principles of construction must yield to definite indications 
in the context that the portions of an enactment to be construed have not been 
drafted on the basis of any such principle. In our opinion it is only necessary to 
consider in detail a number of entries in the Lists in the Seventh Schedule to come 
to the conclusion that so far from the principle referred to having been kept in view 
throughout the drafting of these Lists, a very different principle has in fact been 
adopted in a large number cf cases. In such last mentioned cases, it seems to 
us that the entries start with the use of some term or phrase cf general and 
far-reaching conception, and that then such term or phrase is lwa by a number 
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of words or phrases with meanings which might well be included in the meaning 
of the opening term or phrase, if that had been left to stand alone, or with meanings 
indicating a somewhat different approach to the subject of legislation intended 
to be included in the opening term or phrase. Such additional words and phrases 
are added for the purpose of removing doubts as to the wide scope of the meaning 
of the opening term or phrase. ‘The subsequent words and phrases are not intended 
to limit the ambit of the opening general term or phrase but rather to illustrate 
the scope and objects of the an Pr envisaged as comprised in the opening term 
or phrase. In List I,-Entries Nos. 3,7, 20 and 33 ; in List II, Entries Nos. 4, 13, 18, 
19, 20, 21 and 27; in List III, Entries Nos. 10, 18 and 27, may all be referred to 
as instances of entries where the meaning of he opening general term or phrase 
is not intended to be cut down by anything that follows, unless expressly so pro- 
vided, as for instance by the last words of Entry No. 10 of List ITI. In some instances, 
that this is the proper principle of construction of entries in the, Lists is made clear 
by the opening term or phrase ing followed by the expressign “that is to say” 
or the use of the word “including’’. But these additional helps to construction 
T by no means always used in entries of this description. Gf. Entry No. 27 in 
ist III. N 
Entry No. 34 of List II opens with the term “ charities” a term of very wide 
legal significance in the law of England, Ireland; Scotland and British India. A 
wer to legislate in respect of ‘‘ charities’? would in our judgment always clearly 
include power to legislate in respect of “ charitable institutions’ and “ charitable 
endowments.” Nothing can be added to the scope or ambit of the power to 
legislate in respect of “ charities’? by the addition of the words “ charitable insti- 
tutions’? and ““ charitable endowments.” On the other hand, if these additional 
phrases were to be construed as conferring powers of legislation separate and 
distinct from the power to legislate in respect of charities, it would indeed be difficult 
to delimit what would be within the scope of the limited power to legislate in respect 
of charities in this narrow sense. In our judgment the additional phrases “ charit- 
able institutions’ and ‘‘ charitable endowments” in Entry No. 34 are only illus- 
trative of the directions, which the power, the really enabling power, to legislate ` 
in respect of charities may, amongst others, take. Is there any reason why the 
same effect should not be given to the phrase “religious endowments ” also? 
Why it should not merely be another illustration of the direction in which the general 
power of legislating in respect of charities may be exercised ? 

We appreciate the argument based on the legislative practice relied upon 
by the E that for many yeafs, at any rate from 1863 onwards, many enact- 
ments have been so drawn as to indicate expressly when religious as as, OF 
as opposed to, secular charitable trusts, p , trustees, institutions, or societies 
are or are not made the subject or objec: of the legislation in question. ‘This has 
generally been done, for some very specific reason, as for instance for the purpose 
of sécuring that religious trusts, trustees, endowments or institutions shall be treated 
separately and differently from secular trusts, trustees, endowments and institutions 
as in the Religious Endowments Act of 1863, or to ensure that they shall all be 
treated in the same way, in cases where doubts have been or might be cast on the 
scope ofthe legislation as in section 539 of the Code of Civil Procedure of 1882. 
But the very fact that the distinction has been expressly so often made in legislative 
enactments indicates that fundamentally the scope and meaning of the terms 
“ charity ” and “ charities’? may be at least as comprehensive in British Indian 
law of religious charities and institutions, or charities and institutions for religious 
purposes, as it is in English Law. ‘The express inclusion of “ religious endowments ”’ 
in entry Ne. 34 will in this view be an indication that ““ charities ” is here used 
in its most comprehensive sense. The position appears to us conveniently set out 
in para 782 óf Mayne on Hindu Law and Usage (10th Ed.) at pages 913 and 914: 

oe Oe ee “ charitable trusts’ in the legal sense comprise four principal divisions ! 
trusts for the relief of poverty, trusts for the advancement of education, trusts for the advancement 
of religion and trusts or other p beneficial to the community not falling under any of the 
preceding heads. All charities to” administered by the Court must fall within one or other of 
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these divisions but not object which falls within those divisions is charitable unless it is of a public 
nature, intended to benefit the community or some part of it and not merely private individuals 


or a class of private individuals. The Courts in India have, in relation to wills and gifts, 
kag the technical meaning cf charitable trusts and charitable which the Courts in 
hace placed upon the ena "chants? in the dami of Blirabe All purposes which are 


charitable according to Spa oe law will be charitable under Hindu Law. But, in addition, under 
the head of advancement of religion, there are other charitable objects in Hidu law which will not 
be charitable according to English law; for that law forbids bequests for a eee 
restriction which does not apply to ts of this character in India, even in the ency towns, 
and such grants have been y enforced by the Privy Council. What are religious pee 
and what religious purposes be charitable must of course be entirely decided according to u 
law and u notions,” 
In our judgment therefore the word “ charities ” is an appropriate generic term 
of wide scope and meaning apt to include all public, secular, charitable and religicus 
trusts and institutions recognised as such by British Indian law, and a power to 
legislate in respect of “ charities ” will include a power to legislate in respect of 
matters connected with religious charities and institutions. For the reasons 
indicated earlier the reference to “ religious’? endowments will not therefore in 
this context cut down the wide scope of tne power of legislation conferred by the 
opening word of the entry any more than the addition of the words charitable 
institutions and charitable endowments. 


. Moreover, if the appellants’ arguments were sound that the only powers to 
be found in the Constitution Act of 1935 to legislate in respect of religious institutions 
are limited to legislation in respect of religious associations and sccieties in Eniry 
No. 33 of List II, and religious endowments in Entry No. 34 of the same List, and 
that Entry No. g in List III is not applicable to legislation in respect of religious 
institutions, then bcth Central and Provincial Legislatures are without any general 
powers of legislation in respect of religious institutions, religious trusts and other 
religious matters. Any legislation in ae of such omitted subjects would have 
to be authorised by section 104 of the Government of India Act, 1935, or made 
the subject of an amending Act of Parliament. We find it difficult to believe that 
such could have been the intention of Parliament, particularly when the references 
to religious societies and associations in Entry No. 33 and to religious endowments 
in Entry No. 34 show that legislation in respect of religious matters must have been 
considered. We cannot believe that such a far-reaching curtailment of legislative 

wers would have been madè in a sphere of legislation of such importance to 
ritish India by mere silent omission. Rather we ahould have expected, if such 
had been the intention of Parliament, to have found some express prohibition 
or curtailment of legislation on these subjects,uch as is to be found in section 108 
of the Act. We should moreover in any event prefer a construction which would 
enable legislation on a subject of such vital importance in India to be enacted by 
some legislative body rather than leave it to be dealt with under section 104. The 
presence in the Government of India Act, 1935, of section 104 makes it impossible 
to apply directly to the provisions of that Act principles which have been applied 
in the construction of the British North America Act, as in the British Coal Corporation 

v. The King, a case pressed upon us by counsel for the respondents. In the Canadian 
Constitution Act, there is no provision in respect of omitted subjects of legislation. 
Every subject must be held to be either within the legislative powers of the Dominion 
Parliament or of the Provincial Legislatures. In the Indian Constitution Act, 
section 104 has been inserted for the very purpose of enabling legislation to be 
enacted in ect of subjects omitted from the three Lists in the Seventh Schedule. 
There is not therefore the same necessity for Courts in India to find that a subject 
must be comprised within the entries in the Lists. But when there is a choice 
between two possible constructions of an entry or entries, one of which will result 
in legislative power being conferred by some entry or entries in the Lists and the 
other in a finding of no existing power, but if legislation is required“that recourse 
.must be had to section 104, the first construction should on principles analogous 
‘to those applied to the Canadian Constitution be neler A fortion such a 
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construction should be preferred where it can be deduced from some entry or 
entries in the Lists or some provision elsewhere in the Act that at the time of the 
compilation cf these Lisis and the enactment of the Act the subject of legislation 
was considered and no express prohibition or curtailment of power of legislation 
on the subject is to be found in the Act. Lastly, such a construction should be 
preferred where there is actual legislation on the subject, in which case the Court 
will incline to a construction which will give validity to such legislation. On 
this point we would refer to and adopt the opinion of the majority of the Judges 
in this Court in the passage at page 390, In re Lewy of Estate Duty!. 

In our judgment therefore the Madras Provincial Legislature had power 
by virtue of Entry No. 34 in List II to legislate in respect of religious institutions 
within the Province of Madras in the manner in which it purported to legislate 
by the Act in question in this case. It was argued that the fact that the legislation 
would affect rights claimed by Hindus domiciled outside the province of Madras 
would also make the Act ultra vires. There is nothing in thistpoint. Any rights 
affected are rights in respect of the temple at Madura which can only be exercised 
within the boundaries of the Province of Madras. 

It was also argued that section 298 of the Constitution Act prohibited any 
such legislation as that contained in the provisions of the Act in question. Even 
if we were prepared to agree with counsel for the appellants that any rights of his 
clients which have been affected by the legislation in uestion were “‘ property ”’ 
within the meaning cf that word in the section—to which we certainly are not 
prepared to commit ourselves—it is impossible to make good the argument that. 
the section applies. It is clear that the challenged legislation does not amount 
to a prohibition of the holding by his clients of such property on grounds only 
of religion. If sub-section (1) does not apply, sub-section (2) cannot apply. The 
suggestion that sub-section (2), though framed as a proviso to sub-section (1), 
amounted to a separate and general protection in all circumstances of all existing - 
rights attached to members of a community by virtue of some personal law or 
customs having the force of law is ill-founded. 

In our judgment therefore the Madras Temple Entry Authorization and 
Indemnity Act, 1939, was validly enacted by the Madras Provincial Legislature, 
having regard to the powers of legislation conferred on Provincial Legislatures 
by the Government of India Act, 1935, and in particular by Entry No. 34 of List 11 
in the Seventh Schedule. 

It accordingly becomes unnecessary to express our views on the question whether 
the legislation could also have been justified under Entry No. 9 of List ITI. 

The appeal fails and must be dismissed. The appellants must pay to the 
respondents their costs of this appeal to be taxed. 

G.R./V.S. Appeal dismissed. 
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The Ruler of an Indian State became an Indian Commissioned Officer in the Indian Army. 
As he was suspected of having committed offences under sections 121 and 302, Indian Penal Code, 
he was kih ie tril ary coated according to the usage of the service, pending investigation of those 
offences. He was subsequen arraigned before a Court-martial on those charges. During the 
pendency of the Court-martial proceedings an lication under section 491, Criminal Procedure 
Code, was filed and in support of it, it was con ai ib eae a te Bea tmnt Org 
not amenable to the criminal laws of British India for offences alleged to have been commi outside 
British India and that so much of section 41 of the Indian Army Act as purported to confer jurisdic- 
tion on a Court-martial to try non-British subjects for offences committed by them beyond British 
India, was slira vires the ian Legislature. 

Held, that portion of section 41 of the Indian Army Act of 1911 as purported to confer such juris- 
diction on a Court-martial was ittra vires the Indian Legislature section 78 of the Government 
of India Act, 1893, had conferred on the Indian ature the power to | te with such extra 
territorial effect. There is no reason or jetstification for limiting the scope of the very general words 
** wheresoever they may be found ” used in section 79 of the Act of 1833. The words ‘native officers 
and soldiers ” occurring in section 73 cannot be said to be used in any territorial sense. The expression 
was merely intended to refer to the non-British or non-European members of the Company’s Anny. 
Though it is true thawevery statute is to be so construed, so far as its language admits, as not to be 
inconsistent with the pon of nations or with the established rules of international law, there is no 
rule of international law or principle of the comity of nations which is inconsistent with a State 
oxercising disciplinary control over its own armed forces, when those forces are operating outside 
its territorial limits. In this view, it is very doubtful whether in the present case, there is any pre- 
sumption necessitating or justifying a limited construction of the general words used in the statute. 

Str Alladi Krishnaswami Ayyar, Senior Advocate, Federal Court (N. pa Sr 
Atyangar and B. Banerji, Advocates, Federal Court, with him) instructed by Gobind 
Faran Singh, Agent, for Appellant. 

Sir Noshirwan cag ae Advocate-General of India (Mohammad Sadiq, Advocate, 
Federal Court, with him) instructed by X. T. Bhandarkar, Agent, for Respondent. 

The Judgment of the Court was delivered by 


Ths Chigf Fustice.—This is an appeal against an order of a Full Bench of the 
Lahore High Court dismissing an application under section 491 of the Criminal 
Procedure Code for the release of one Burhan-ud-Din. Burhan-ud-Din is a Member 
of the ruling family of Chitral, an Indian State adjoining the North-West Frontier 
Province. The Ruler ôf Chitral has in recent times been gan ee by His Majesty 
the King Emperor as a Ruler of an Indian State. Burhan-ud-Din is thus admittedly 
not a British subject; he, however, became an Indian Commissioned Officer in 
1936 and was attached to the 2/10 Baluch Regiment of the Indian Army in which 
he attained the rank of Captain. In September-October, 1945, he was suspected 
of having committed offences under sections 121 and 302 of the Indian Penal Code ; 
and, pending investigation and disposal of these charges, he was kept in military 
custody according to the usage of the service. A general Court-martial for the 
trial of Burhan-ud-Din was constituted in November, 1945, and he was arraigned 
before the Court-martial in December, 1945, on the charges above referred to. 
The proceedings before the Court-martial were going on when the a plication 
under section 491 of the Criminal Procedure Code was filed before the h Court 
at Lahore, on December 20, 1945. 

The offences charged against Burhan-ud-Din were alleged to have been 
committed in Rangoon and Singapore. It was submitted in support of the kabeas 
corpus application that Burhan-ud-Din who was not a British subject was not amenable 
to the criminal laws of British India for offences alleged to have been committed 
outside British India and it was contended that so much of section 41 of the Indian 
Army Act, 1911, as purported to confer jurisdiction on a Court-martial to try 
non-British subjects for offences committed by them beyond British India, was 
ultra vires the Indian Legislature. It was accordingly urged that his detention 
in military custody for the purposes of the said trial was illegal. Qn behalf of the 
Crown, it was maintained that section 41 of the Indian Army Act was in its entirety 
intra vires the Indian’ Legislature and that the detention of Burhan-ud-Din was 
legal. ‘The High Court accepted this contention of the Crown and dismissed the 
application. e learned Judges ted a certificate to the effect that the case 
involved a substantial question of law as to the interpretation of the Government 
of India Act, 1935, and the Government of India Adaptation of Indian Laws) 
Order, 1937, and on the basis of this certificate this appeal has been preferred. 
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When opening the case, counsel for the appellant conceded that no question 
as to the interpretation of the Government of India Act, 1935, arose in the case. 
The plea that section 41 of the Indian Army Act, 1911, was to a certain extent 
invalid was based on section 22 of the Indian Councils Act, 1861, which, with 
some amendments made in the years 1865 and 1869, was the law in force at the 
time the Indian Army Act of 1911 was enacted by the Indian Legislature. The 
contention of the Crown in support of the validity of section 41 of the Indian Army 
Act was based on section 73 of the Government of India Act of 1833. It was thus 
clear that nothing turned on the Government of India Act, 1935. As regards 
orders in Council under that statute, there was no doubt an alternative conten- 
tion urged by the Advocate-General before the High Court on the terms of the 
Adaptation Order of 1937. In the view that the learned Judges took on the main 
question, it became unnecessary to deal with this alternative argument and two 
of the Judges accordingly said nothing in their judgments aboutit. Abdul Rashid, J., 
over-ruled this contention of the Advocate-General; but, as he too agreed with 
the view of the other two Judges on the main question, his o tions, on the 
effect of the Adaptation Order must be taken to be obiter. Before us, it was not 
found necessary to urge this contention based on the Adaptation Order. In the 
absence of any question involving the interpretation of the Government of India 
Act, 1935, counsel for the appellant could only rely on his petition asking for leave 
to urge other contentions and, in the circumstances of the case, he was granted 
leave to argue the point as to the validity of section 41 of the Indian Army Act, 
IQIt. 


Two contentions were urged in support of the appeal. It was argued that 
section 73 of the Government of India Act of 1833 ceased to be in operation after 
the enactment of the Indian Councils Act of 1861, that the validity of section 41 
of the Indian Army Act of 1911 must accordingly be determined with reference 
to the terms of section 22 of the Indian Councils Act of 1861 (as amended in 1865 
and 1869), and that on the true construction of section 22, the Indian Legislature 
had no power to enact a law prescribing a punishment for any offence committed 
by a non-British subject outside British India. Alternatively, it was contended 
that even if the question should be determined with reference to the terms of sec- 
tion 78 of the Government of India Act of 1833, the power of the Indian Legislature 
thereunder was no wider than under section 22 of the Indian Councils Act of 1861. 


It is difficult to follow thé contention that section 73 of the Government of 
India Act of 1833, ceased to be operative after 1861. The Indian Councils Act of 
1861 repealed only certain specified sections of the statute of 1833 and the con- 
tinuance of the remaining provisions of the older statute was placed beyond all 
doubt by an express provision in the latter part of section 2 to the effect that “ all 
other enactments whatsoever now in force with relation to the Council of the 
Governor-General of India ...... shall, save so far as the same are altered 
by or are repugnant to this Act, continue in force and be applicable to the Council 
of the Governor-General of India .. . . under this Act.” Section 73 of the 
Act of 1833, not being one of the sections specifically ed, would thus 
be one of the provisions continuing in operation. This conclusion is confirmed 
by the express reference to that section in one of the provisos to section 22 of the 
Act of 1861. While the body of section 22 authorised the Governor-General in 
Council in general terms ‘‘ to make laws and regulations for all persons, whether 
British or native, foreigners or others, and for all Courts of justice whatever and for 
all places and things whatever within the said territories, etc.,” the provisos precluded 
the Governor-General in Council in the exercise of this general power, from making 
any laws or regulations “ which shall repeal or in any way affect any of the provi- 
sions”? of various Acts of Parliament. Among the statutes thus placed beyond 
the power of the Indian Council to affect were parliamentary enactments “' for 

unishing mutiny and desertion in Her Majesty’s Army or in Her Majesty’s Indian 
orces.” To this exception, a counter-exception was made in so far as the Governor- 
General in Council might exercise the powers conferred by section 78 of the Govern- 
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“ment of India Act, 1833. This makes it clear that Parliament, even while enacting 
"the Indian Councils Act of 1861, contemplated the continued exercise by the Indian 
Council of the powers conferred on it by section 73 of the Act of 1833. It seems 
to have been contended before the High Court that section 73 of the Act of 1833 
was repugnant to section 22 of the Indian Councils Act cf 1861 and must, therefore, 
be deemed to have ceased to be in operation after 1861, at least in respect of the 
words now relevant, because the concluding words of section 2 of the Indian Councils 
Act of 1861 saved earlier enactments only in so far as they were not repugnant 
to the Act of 1861. This contention was not pressed before us as it is obviously 
‘untenable. Section 22 of the Act of 1861 substantially reproduced section 43 
of the Act of 1833 and if both sections 43 and 73 could have subsisted together 
in the Act of 1833, there was no reason why they should not co-exist after 1861. 
Section 22 of the Act of 1861 (like section 43 of the Act of 1833) dealt with the 
general legislati owers of the Governor-General in Council, while section 73 
of the Act of 183%dealt with a special case, namely, laws governing the armed 
-forces of the Indian Government. There is accordingly no basis for the argument 
of repugnancy. Before us, appellant’s counsel put the argument in a somewhat 
different form. He contended that in the earlier Act, the ates conferred by 
section 73 was only an illustration of the general power of legislation conferred 
by section 43 and that accordingly any exercise of the power under section 73 was 
subject to alt the limitations affecting the exercise of the general legislative powers 
imposed by section 43 and that if the power conferred by section 73 continued 
in force, after 1861, it must similarly be subject to the limitations of section 22 of 
the Act of 1861, which section had replaced section 43 of the earlier Act. ‘It will 
be convenient to consider this argument when dealing with the second head of the 
appellant’s contention. 


Turning now to the Government of India Act of 1833, it must be noticed 
that section 73 contained express words connoting a wider territorial operation 
than that which the words found in section 43 would authorise. Section 43, which 
conferred the general legislative power, empowered the Governor-General in 
Council to make “‘ laws and regulations for all persons, whether British or native, 
foreigners or others . . . , for all places and things whatsoever within and through- 
out the whole and every part‘of the said territories ”. The territorial ambit was 
thus clearly limited. Some extension was provided by another clause which autho- 
rised legislation governing all servants of the Company even “ within the dominions 
of Princes and States in alliance with the Company”. Section 73, which autho- 
rised the aa. of Articles of War “for the government of the native officers 
and soldiers in the military service of the Company and for the administration of 
justice by Courts-martial’’, provided that the Articles so made should have autho- 
rity “‘ over all the native afters and soldiers in the said military service to what- 
ever Presidency such officers and soldiers may belong or whsresoever they may be serving”. 
This provision not only contained no words of territorial limitation, but, by the 
use of the underlined words ““ wheresoever they may be serving ” clearly indicated 
an intention to make the Articles binding on the officers and soldiers ind endently 
of any territorial limitation. Appellant’s counsel rightly placed no ene on 
the words “to whatever Presidency such officers and soldiers may belong ”, 
because these were not words indicative of a territorial limitation, but were only 
used in view of the fact that each of the three Presidencies had a separate army at 
that time. But he contended that as a matter of interpretation the words “ where- 
socver they may be serving ” must be construed as being subject either to.the same 
territorial limitations as is found in section 43 or at least as being limited to India. 
Assuming that a subordinate legislature cannot validly make laws imposing punish- 
ments on non-subjects for offences committed by them outside the territorial limits 
ofits jurisdiction, there can be no doubt that Parliament can, ifit so chooses, authorise 
even a subordinate legislature to legislate with extra-territorial effect. The 
- only question, therefore, is whether, according to the plain meaning of the words 
~.used in section 73, such power was conferred on the Indian Legislature. 
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- It was contended that there was a presumption against construing even 
general words in an Act of Parliament as intended to have extra-territorial effect 
or authorise extra-territorial legislation.. The passages relied on in this connection 
from Maxwell’s Interpretation of Statutes do not go the length necessary for the 
appellant’s case. It is true that every statute is to be so interpreted, so far as its 
language admits, as‘not to be inconsistent with the comity of nations or with the 
established rules of international law (Maxwell, on the Interpretation of Statutes, 
8th edn., p. 130). Whatever may be the rule of international law as regards 
the ordinary citizen, we have not been referred to any rule of international law 
or principle of the comity of nations which is inconsistent with a State exercising 
disciplinary control over its own armed forces, when those forces are operating 
outside its territorial limits. Indeed, there may be greater reason for reccgnising 
such power when the army is operating in enemy country than when it is within 
its own country. In this view, it is very doubtful whether in a case like the present, 
there is any presumption necessitating or justifying a limited po of the 

eral words used in the statute. Further, it is recognised that the presumpton, 
if any, will give way whenever the intention of Parliament is clear or the nature 
of the subject-matter or the history of the legislation relating to it justifies the assump- 
tion of extra-territorial jurisdiction. Our attention has keen drawn to several 
Mutiny Acts passed in England from time to time since the closing years of the 
18th century. They make it clear that Parliament intended to make the Acts 
as well as Articles of War framed by the King binding on the soldiers and officers 
of the English Army even when they were serving outside the British Dcminions. 
With reference to the East India Company’s army also, Parliament had passed 
Mutiny Acts from time to time, beginning from 1754. It would also sc Leer that 
the Governors and the Governors-General in India had framed Articles of War 
for the discipline of the native troops maintained by the Company. The Charter 
Act of 1819 validated (by section 97) the Articles of War theretofore framed in 
India and (by section 96) wered the Governments in India to make “ laws 
and regulations and Articles of War for the order and discipline of all officera and 
soldiers, natives of the East Indies or other places within limits of the said 
Company’s Charter in their respective services, etc.” This section contains no 


words ing either a limited or an extended territorial operation. Counsel 
for the ap t contended that as the power under this section is described to be 
“ as full and ample ” as the power by the Governments in India to “ make 


„any other laws or regulations for the Government of the natives of the several terri- 
tories subject to the said Presidencigs”’, the section must be construed as subject 
to the same territorial limitation as the general legislative power. Even if this 
t should be held to have any force, it would have no application to the 
Act of 1833, because, as already stated, the language of section 73 of that Act is 
sina! ifferent from the language of section 4g (referring to the general legislative 
power). i 


In interpreting section 73 of the Act of 1833, it may be useful to bear in mind 
the provisions of an Act passed by Parliament in 1823 (4 Geo. IV, G. 81) entitled 
“© An Act to consolidate and amend the laws for punishing mutiny and desertion 
_of officers and soldiers in the service of the East India Company”. Section 62 
of this Act saved all matters “‘ enacted or declared ecting officers or soldiers 
„being natives of the East Indies or other places within the limits of the said Company’s 
Charter ” contained in the Charter Act of 1813, and section 63 enacted “ that 
whenever any portion of such native troops shall be serving in any country or place 
out of the possessions or territories which are or may be under the Government of 
the said United Company, whether such be the Dominions of His Majesty or else- 
-where, on the trial of all offences committed by any native officer or soldier or 
follower, reference shall be had to the Articles of War framed by the Government 
.of the Presidency to which such native officer, soldier, or follower shall belong”. 
It seems to us reasonably clear that it was the sense of the words “ serving in any 
-country or place out of the possessions or. territories under the Government of the 
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said United Company, etc.,’’ in section 63 of this statute that was sought to be re- 
produced by the words “‘ wheresoever they may be serving ” in section 73 of the 
statute of 1833. That Parliament contemplated the punishment of officers and 
soldiers of the Indian Army even in respect of offences committed outside the terri- 
tories under the Government of the East India Company is made clear by section 2 
of 7 and 8 Vict., Q. 18. We thus see no reason or justification for limiting the scope 
of the very general words ““ wheresoever they may be serving ” used in section 715 
of the Act of 1833. 


Another argument in support of giving the section a limited operation was 
based on the use of the words “ native officers and soldiers” in section 73. It 
was contended that Burhan-ud-Dih was not a “ native ” officer within the meaning 
of the section. The High Court held that the word “ native ” was here used in 
contradistinction to British (or European) as both sets of people were employed 
in the Gompany’t army. Alternatively, they held that the word “ native ” in 
this section had fhe same meaning as the expression “ natives of the East Indies 
or of other territories within the limits of the Company’s Charter ” found in other 
parliamentary enactments ee the Indian Army. Both these interpretations 
would bring Burhan-ud-Din within the operation of the section. Counsel for 
the appellant took strong exception to the view that the word “ native ” was used 
in a racial sense and he insisted that it must have been used in a territorial sense 
and as the descriptive words “of the East Indies and of other territories within the 
limits of the Company’s Charter ” found in the Charter Act of 1813 had not been 
repeated in section 73 of the Act of 1893, he argued that it was reasonable to infer 
that the word “ native ” referred either to the natives of the Company's possessions 
or at best to the natives of India. This view would, according to him, exclude 
persons in the position of Burhan-ud-Din, because he was not a native, either of 
British India or of India (taking Chitral not to have been a part of India in 1833). 
We are not able to accede to this contention. 


It cannot be denied that in more than one liamentry statute the words 
“native ” and “British”? were used as aati thedica | teem. Section 43 of the Go- 
vernment of India Act of 1833 referred to laws and regulations to be made “ for 
all persons, whether British or native, foreigners or others”. S. 22 of the Indian 
Councils Act of 1861 repeated the same language. In the Charter Act of 1813, 
section 55, in providing for the payment of the charges and expenses of raising 
and maintaining the forces of the East India Company, spoke of “ the forces as 
well European as native ”. The scheme of the parliamentary enactments relating 
to the Indian Army shows that a distinction has always been maintained between 
the British element in those forces and the non-British element, in respect of the 
Articles of War by which they were to be generally governed. S. 1 of 7 & 8, Vict., 
G. 18, in referring to the officers and soldiers in the service of the East India Company, 
grouped them as (i) officers, soldiers and so forth, not being natives of the East 
Indies or other places within the limits of the Company’s Charter, and (11) officers, 
soldiers and so forth, being natives of the East Indies or other places within the 
limits of the Company’s Charter. It, therefore, seems to us not unreasonable 
to hold that the expression “ native officers and soldiers ” in section 73 was intended 
to refer to the non-British or non-European members of the Company’s army. 
Even if it should be held that the word “‘ native’? must be understood as having 
a territorial significance, that is, as meaning the native of some place or country, 
it seems to us that the territory contemplated when using the word “ native” 
must have been the same as was connoted by the words “ natives of the East 
Indies or other places within the limits of the Company’s Charter ”. Ifa limitation 
as to the locality is to be suggested at all, it may with some show of reason be argued 
that the word “‘ native ” can refer only to natives of the territories under the adminis- 
tration of the Company but counsel for the appellant obviously felt that this would 
be too restricted an interpretation to suggest, because it was impossible to maintain 
that the Company’s non-European soldiers were recruited only from the areas 
within the Company’s Government. If such a limitation based on the territorial 
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limits of the authority of the Company is. ignored, no particular reason has been 
suggested why India as a mere geographical unit should have been the territory 
intended. On the other hand, the Advocate-General pointed out that in later 
enactments of Parliament, it had been clearly assumed that the Governor-General 
in Council had authority to frame Articles of War in respect of such officers and 
soldiers of the Company’s army as could be comprehended in the description 
“* natives of the East Indies or other territories within the limits of the Company’s 
Charter ” (af the concluding words of section 7 of 3 and 4 Vict., C. 37) ; and as 
this power of the Governor-General in Council could be traced only to section 79 
of the Government of India Act of 1833, he argued that the assumption made by 
Parlament in the later Act might legitimately ebe used as an aid in interpreting 
the general or ambiguous language of the earlier Act. In support of this con- 
tention, he relied on the observations in Maxwell, on the Interpretation of Statutes 
(8th Edn., pp. 32 and 33), the observations of Lord Buckmaster jn Ormond Invest- 
ment Co. v. Betis', and certain observations in Admiralty Commiussoners v. Valoerda?. 
‘There are one or two other statutory provisions which seem to us to give a clear 
indication that the word “ native,” when used as an adjective in similar statutes, 
was used in the same sense as the wider expression “‘ natives of India and other 
territories included in the Company’s Charter,” it having been found convenient 
to add these extra words whenever the word “ native ” was used in the noun form. 
In 3 and 4 Vict., C. 37, section 7 referred to Articles of War enacted by the Govern- 
ment of India ““ ting officers or soldiers being natives of the East Indies or 
other places within the limits of the Company’s Charter. In the very next section, 
the same class of persons was described by the words “ any native officer or soldier.” 
In 4 Geo. IV, O. 81, we find in one and the same section (section 62) reference in 
the earlier portion to officers or soldiers being natives of the East Indies or other 
places within the limits of the Company’s Charter and at the end of the same 
section these persons are referred to as “ such native officers and soldiers.” Both 
kinds of description are also found in the concluding portion of section 1 of 12 and 
13 Vict., Q. 43. The conclusion that the expression “‘ native officers and soldiers ” 
had no different significance from the words “‘ officers and soldiers being natives 
of the East Indies or other places within the limits of the Company’s Charter ”’ 
is also more consonant to reason than the limited construction suggested on behalf 
of the appellant, because no reason has been or càn be suggested for making a 
distinction between native officers and soldiers recruited from India and native 
officers and soldiers recruited outside India, in respect of the application of Articles 
of War to them, so long as both sets ef people were serving in the Indian Army. 
We are accordingly of the opinion that the impugned portion of section 41 
of the Indian Army Act, 1911, was tinira vires the Indian Legislature. The appeal 
fails and is dismissed.. 
G.R./V.S. — | Appeal dismissed. 
[PRIVY OOUNCIL.] i 
(On appeal from the Federal Court of India.)* 
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1895); g—Constraction—If limitis the statutory competence of the Provincial Legislature ander the con- 

The question was whether the U. P. Tenancy Act, 1939, is xlira vires of the Provincial Legislature 
either in its entirety or as regards certain provisions. It was claimed that the Act created rights and 
interests in land in favour of persons other than the grantee contrary to the Sanad granted by the 
Crown and thus derogates from the terms of the Crown grant, because it modifies or curtails the 
rights conferred by the Crown. 
Held; the claim put forward is that the Court should declare wlira vires and void an Act of a 


sovereign parliament such as that of Oudh. Under the Government of India Act, 1985, the Pro- 
vincial Legislatures (including that of the U. P.) are given exclusive power to make eae for the 
Province or apy part thereof with respect to the matters enumerated in List I] in the schedule. 
The enumeration contained in item 21 of that list covers all subjects dealt with in the impugned 
Act. That Act was therefore within thg express powers of the i which passed it. No 
Court can annul the enactment of a legislative body ecting within the legitimate scope of its sovercign 
competence. If ihe subject-matter o the Crown grant is within the competence of a Provincial 
Legislature nothing can prevent that Legislature from legislating about it unless the Constitution 
Act itself expressly prehibits legislation on the subject either absolutely or conditionally. The Crown 
cannot deprive itself of its legislative authority by the mere fact that in the exercise of its prerogative 
it makes a grant of land within the territory over which such legislative authority exists. e prohi. 
bition contained in section 299 of the Constitution Act does not affect the present case as it is not 
a confiscatory legislation. To regulate the relations between the landlord and tenant and thereby 
diminish rights, hitherto exercised by the landlord in connection with his land, is different from 
compulsory acquisition of the land. ¢ questions involved here are questions of legislative compe- 
tence and not merely of delay or precautionary safeguards. Nor does sub-section (1) of section 300 
of the Constitution Act contain any prohibition against such legislation, because the sub-section is 
only ing with executive action, whereas here it is not executive authority which is in question 
but legislative competence and authority and legislative action. i 

- Held, further, that the general words of section 8 of the Crown Grants Act, 1895, cannot be read 
in their ap nt shia deg) Ma whole Act was intended to settle doubts which had arisen as to 
the effect of the Transfer of Property Act, 1882, and must be read with reference to the general context 
and could not be construed to extend to the relations between a Sanad holder and his tenants. 
Still less could they be construed to limit the statutory competence of the Provincial Legislature 
under the Constitution Act. 

Qian) whethera suit lies under section 42, Specific Relief Act, for a declaration that a 
Provincial Statute is altra ojms and (2) whether an ap will lic to the Federal Court from a 
j t of a single judge of a High Court when the j t is appealable to a Division Bench of 
the same High Court. 


C. S. Rewcastle, K.G. and S. P. Khambatta for Appellant 


J. Millard Tucker, K.G. apd W. Wallach for Respondent. 
Their Lordships’ Judgment was delivered by 
- Lorp Wricut.—The appellant, who is the taluqdar of Bhawanshahpur, 
brought his action in the Court of the Civa Judge, Sultanpur, Oudh, claiming 
a declaration that the United Provinces Tenancy Act, 1939, is either ultra vires 
or not intra vires of the Provincial Legislature, either in its entirety or at least as 
the provisions, about 42 in number, scheduled to the complaint. His 


regards 
claim failed before the Judge ; he then appealed to the Federal Court of India, 
which dismissed the appeal but granted leave to appeal to this Board.1 


The appellant is the direct descendant of Babu Sitla Baksh Singh, who was 
tee of a Sanad from the Governor-General after the Indian Mutiny of 1857. 
y this'‘Sanad the Crown granted to the appellant’s predecessor in ue the 

proprietary rights, the permanent heritable and transferable rights in the ancestral 
estate which were confirmed by the Oudh Estates Act (No. I of 1869). That 
Act contains entries of the name of the appellant’s predecessor in lists I and II 
of the lists tases under section 8 of the Act, the numbers of the entries being 
No. 241 and No. 108. List No. 1 contains a list of all persons who are to be con- 
sidered taluqdars within the meaning of the Act. The position of the taluqdar 
is defined by section 3 of the Act to be that he should be deemed to have 
thereby ae a permanent heritable and transferable right in the estate. 
RT e grant of the estate was under section 3 to be subject to all the con= 
itions affecting the taluqdar contained in the orders passed by the Governor- 
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General of India on the roth and 1gth days of October, 1859, and republished 
in the first Schedule annexed to the Act and subject also to all the conditions 
contained in the Sanad under which the estate was held. These letiers are set 
out in full in Chhail Bihari Lal’s book on the taluqdari law of Oudh at p. 387 seq. 
It is enough here to quote the passage in the letter of the 19th October, 1859, 
which is specially relevant to the questions involved in this case. This 3 
which is set out in the judgment of Gwyer, C.J., in the present peal a 
Federal Court, runs thus — 


t of the annual révenue that may be imposed time to time, and to certain conditions 
pi Layah and. good service, cathe other band. all persons ing an interest in the land under the 
taluqdars will be secured in the ion of the subordinate rights, which they have heretofore enjoyed. 
The i af hin is that whee xeqular mete mê ni Of the Province is iade; wherever it is found 
that or other persons have held an interest in the soil intermgdiate between the 
raiyat and the taluqdar, the amount or proportion payable by the aka holder 


The original Sanad granted to the appellant’s predecessor conferred the full 
proprietary right, title and possession of the estate specified in the Kutoolyut, 
on the grantee and his heirs for ever, subject to the payment al such annual revenue 
as might from time to time be imposed and to certain conditions as to loyalty to 
the Crown. There was also a further condition eran the pee n far as 
is in his power promote the agricultural prosperity of the estate persons 
holding ie fir should be sakae in the possession of all the sutordinate rights 
they formerly enjoyed.. As long as the above obligations were observed by the 
grantee and his heirs in good faith so long would the British Government maintain 
the grantee and his heirs in their position as proprietors of the estate. The Sanad 
was signed and sealed by George Usiney Yule, Officiating Chief Commissioner 
of Oudh. 


It is not here necessary to trace in any detail the history of the land settlement 
in Oudh which fcund its culmination in the measures referred to above. That 
history has been most completely and accurately expounded in the judgment of 
Gwyer, C.J., in the Fed Court in this case, which will rank as the classic 
exposition of this important topic. It is enough to extract from the judgment 
a single passage : i 

“From these documents [namely, certain despatches and a letter which the Chief Justice refers 
to] which are all on record and which we have not therefore thought it necessary to set out in full, 
it- appears that Lord Canning’s first and main preoccupation was to secure the pacification of the 
Province as speedily as possible ; and this he did not feel able to do so long as the taluqdars and other. 
landholders continued to be bitterly opposed to him. He was not di to take too harsh a view 
of their attitude d the Mutiny, since had become subjects of the Crown only a few months 
before it broke out by the introduction o British rule many ‘had suffered a loss of property and 
all had experienced a diminution of the importance and arbitrary power that they had hitherto 
enjoyed.” He was di inted that the proprietary village communities and the e zamindars 
had not taken the side of the Government during the Mutiny in spite of the policy which had insti- 

the first summary settlement in 1856, He had also begun to feel doubts about the views held 


Lord Dalhousie’s Government on the subject of land tenures in Oudh: and he ised that 
many real injustices had been committed in the course of the settlement, which were calculated to 
alienate the taluqdara still further, Lastly, be hed the predilection of an English nobleman of his 

who subject to safeguards and restrictions 


eration for a territorial aristocracy of t families, 7 ) | 
eich hed been absent during thé tine of the néwabl, would form a stable and conservative element in 
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4a Province henceforward at peace. The confiscation Proclamation was therefore only a means to an 
end. It gave the Government a tabula rasa for the initiation of a new land policy. It enabled them to 
cestore dispossessed proprietors and thus enlist their athy and support, but also to remove some 
of the more glaring evils ofthe former system. It them to establish the taluqdars as a powerful 
territorial aristocracy, eee tt ee r enjoyed by under-proprictors. 
It was in DUE won a nee of Lord s policy of p tion ; and if the strict 
Legal rights of individuals had to yield in some measure to more practical considerations of adminis- 
trative convenience and expediency, there can be no doubt that the immediate effect was to bring 
peace and order to a distracted Province. And it may well be that even those who suffered diminution 
in their legal ts have benefited in the long run by the restoration of the rule of law and a more 
scttled system of Government,” 

This being the ‘general nature of the settlement embodied in the Sanads and 
in the Oudh Estates Act, 1869, it is now necessary to expldin how the present 
dispute has arisen. In 1939 there was enacted the United Provinces Tenancy 
Act, 1939. The preamble states : l 

‘Whereas it is depedient to consolidate and amend the law relating to agricultural tenancies 

and other matters cofmected therewith in Agra and Oudh, it is hereby enacted as follows,” 
The Act is an elaborate measure consisting of 296 sections. Its general scope is 
sufficiently clear from the short title and preamble. It regulates and secures the 
rights of the tenants in various respects on lines sufficiently familiar in modern 
agricultural legislation. It is not contested that in doing so, it impinges on the 
powers which, but for such a measure, the taluqdars might have exercised within 
their estates. What is claimed by the appellant is that the Act creates rights and 
interests in land in favour of other persons contrary to the Sanad granted to the 
appellant (or his predecessor) by the Crown and thus derogates from the terms of 
the Crown grant, because it modifies or curtails the rights conferred by the Crown. 
It is not necessary to examine in detail the particulars set out in the Plaint, and 
it has been conceded on behalf of the respondent that “some of the provisions 
of the Act do undoubtedly cut down the absolute rights claimed by the taluqdars 
to be comprised in the t of their estates as evidenced by Sanads such as we 
have set out above.” . Their Lordships take the terms of this concession from the 
statement of its ad aan by the Judges of the Federal Court and repeated before 
their Lordships.‘ t relieves their Lordships from a precise consideration of 
‘what may have been the exact qualification of the taluqdars’ rights embodied 
in the words of the Sanad quoted above which aims at the protection of subordinate 
holders of the land. It is enough for present purposes to observe that some 
infri t of the rights of taluqdars under the Sanad was in any event effected 
by the Act. 


It is however clear that the claim put forward on behalf of the appellant is 
that the Court should declare ultra vires and void an Act of a sovereign parliament 
such as that of Oudh. Under the Government of India Act, 1985, the Provincial 
` Legislatures (including that of the United Provinces) are given exclusive power 
to make laws for the province or any part thereof with respect to the matters enume- 
rated in List II in the 7th schedule (section 100 of the Act). Item 21 of List II 
enumerates as matters within the exclusive competence of the Provincial Legislature : 

“or, Land, that is jal ob Sheer be Dc nc tenures including the relation of landlord 
avid tenant, and the collection of rents; transfer, alienation and devoluton of agricultural land ; 
land improvement and agriculturel loans; colonization ; Courts of wards ; encumbered and attached 
estates; treasure trove.” l z 
This enumeration covers all the subjects dealt with in the Act of 1939. That Act 
was therefore within the express powers of the Legislature which passed it. “It 
. must always be remembered,” said Gwyer, C.J., in United Provinces v. Musammat 
Atiqa Begum! “that within their own sphere the powers of the Indian Legislatures 
are as large and ample as those of Parliament itself.” It is many centuries since 
the Courts were invited to hold that an Act of Parliament was ulira vires or invalid 
in law on the ground that it infringed the prerogative of the Crown. So startling 
a claim as ‘that made in the present case cannot be upheld. That broad and 
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general principle is sufficient to dispose of the claim. No Court can annul the 
‘enactment of a legislative body acting within the legitimate scope of its. sovereign 
competence. oo ae. j i nig 
It is, however, desirable to examine the particular grounds on which it is sought 
to induce the Court to arrive at this oxical conclusion.’ Some of these are 
‘said to be based on the general principle of law that the Crown cannot derogate 
from its own grant, others are said to depend on particular provisions of the 
‘Government of India Act. ; eet 


It has not been possible for theappellant to adduce any authority for the princi- 
le involved, which their Lordships apprehend to be that Parliament, whether 
erial, Federal or Provincial, in the absence of express prohibition,.is debarred 
‘from legislating so as to vary the effect of a Crown grant. The appellant relies 
-on certain express provisions of the Government of India Acg. Thus he relies 
-on section 299 of the Act, which provides that ho person shallebe deprived of his 
‘prop in British India save by authority of law, and that neither the Federal 
nor a vincial Legislature have power to make any law authorising the 
‘compulsory acquisition of land for public purposes save on the basis of providing 
‘for the payment of compensation. But in the present case there is no question 
-of confiscatory legislation. To regulate the relations of landlord and tenant and 
thereby diminish rights, hitherto. exercised ‘by the landlord in connection with 
his land, is different from compulsory sees tears of the land. As to sub-section 3 . 
of section 299 it was rightly decided by the Chief Court that the provisions of the 
-sub-section did not apply. That ruling was not questioned before or dealt with 
‘by the Federal Court. Furthermore, in the view of that Court the questions 
involved in the whole appeal were questions of legislative competence not merely 
-of delay or precautionary safeguards. Their Lordships with that view. 
“They completely concur in the opinion of the Federal Court that “if once 
it be found that the subject-matter of a Crown grant is within the co tence of a 
Provincial Legislature nothing can- prevent that Legislature from legislating about 
it unless the Constitution Act itself ressly prohibits legislation on the subject 
‘either absolutely or conditionally.” e appellant finally contended on this 
point that a cient prohibition is found in section 300 (1) which provides that 
the executive authority of the Federation or a Province not be exercised save 
-on an order of the Governor-General or Governor as the case.may be, in the 
-exercise of his individual judgment, so as to derogate from any grant or confirmation 
-of title of or to land. It is, however, clear on the face of this sub-section that it is 
only dealing with executive action, whereas here it is not executive authority ` 
which is in question but legislative competence and authority and legislative action. 
“These different categories, namely, executive order as distinguished from legislative. ` 
‘enactment, are so completely disparate and dissimilar that it does not seem n 
to say any more on the point. . Their Lordships are content simply to express their 
-agreement with the Chief Court and the Federal Court in rejecting the contention 
as irrelevant. Section 50 (3) was also referred to in the course of the proceedings. > 
But it is even more clearly irrelevant than section 300. T , 


Support may be found (if support is needed). for the general propositiox that 
the Crown cannot deprive itself of its legislatiye authority by the mere fact,that 
in the exercise of its prerogative it makes a t of land within.the territory over 
which such legislative authority exists. So the proposition is stated by Luxmoore,- . 
J., in North Charterland Exploration Co. v. Ths King*. In that case the Crown which | 
made the grant was also the supreme legislative authority in the Protectorate, 
but the two powers were separate and distinguishable. ‘Luxmgore, J., at p. 186, 
-observed : i r : es 

“the doctrine of derogation from t cannot be applied in the cise ofia grant by the, Crown 
-F ive it ofits paramount right [ i.s., as the legislative authori See oE be EN naa 
qe he Ge aie the grant right To do so would be a eliet & Crown with reference 
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to any land granted by it in an inferior position to that occupied by other owners of land within the 
same Protectorate.” ; 
No principle relevant to this case can be extracted from Burrard Power Company, 
Lid. v. The King1, where it was held that the legislative competence there in 
uestion belonged to the Dominion of Canada, not to the Province of British 
Columbia: 
_ Their Lordships ought to refer in passing to the Crown Grants Act, 1895,- 
of which section 3 was relied on by the appellant. That section runs: 

‘All provisions, restrictions, conditions and limitations over contained in any such grant or 
transfer as aforesaic [i.¢., one made by the Crown} shall be valid and take effect according to their- 
tenor, any rule of law, statute or enactment of the Legislature to the contrary notwithstanding.” 
These general words cannot be read in their apparent generality. The whole- 
Act was intended to settle doubts which had arisen as to the effect of the Transfer 
of Property Act, 1882, and must be read with reference to the general context 
and could not be construed to extend to the relations between a Sanad holder and 
his tenants. Still less could they be construed to limit the statutory competence 
of the Provincial Legislature under the Constitution Act. 


In conclusion their Lordships desire to quote with approval the language 
in which the Federal Court sums up its view of the whole position : 

“(We desire however to paint out that what they are now claiming is that no Legislature im 
India has any right to alter the arrangements embodied in their sanads nearly a century ago ; and,. 
for all we know, they would deny the right of Parliament itself to do so. We hope that no responsible- 
Legislature or Government would ever treat as of no account solemn pledges given their predo- 
cessors : but the readjustment of rights and duties is an inevitable process, and one of the functions 
of the Legislature in a Modern State is to effect that j t where ci have made 
it necessary iban kamane eee It is however not for this Court to pronounce upon the 
wisdom or thoj , in the broader sense, of legislative ects ; it can only say whether they were validly. 
enacted, and in the present caso we are j that neither the United Provinces enancy Act- 

as a whole, nor any of those provisions of it which are set out in the schedule to the plaint, are 


I 
een challenge on any of the grounds which have been argued before us.” 


Their Lordships will humbly advise His Majesty that in their opinion the 
appeal -should be Dim ied ] . i 

The appellant will pay the costs of the appeal. 

In dismissing the appeal their Lordships wish to make it clear that they express- 
no opinion on two points mentioned in the case but not argued before their Lordships: 
because neither party desired to raise them. Both parties in this appeal wished 
to have a decision on the merits. The points are (1) whether a suit lies under 
section 42 of the Specific Relief Act for a declaration that a provincial statute is 
ultra vires, and (2) whether an appeal will lie from the Judgment of a single judge, 
of a High Court when the judgment is appealable to a Division Bench of the same 
High Court. In the circumstances of the particular case, their Lordships feel it is 
permissible to pass over these possible contentions without further comment, but 
their silence in that regard must not be taken to indicate that they have tacitly- 
accepted either of them. 

Solicitors for Appellant: T. L. Wilson @ Co. 


Solicitor for Respondent: Solicitor, India Office. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Justiaz SoMAYYA AND MR. Justice YAHYA ALI. 


Nachappa Goundan .. Appellani*® 
D. 
Samiappa Goundan and ancther -> Respondents. 
Transfer of Pi Act (IV of 1882, before its amendment in 1929), sections 61, 92 and 52—Morigage 
—Pwisne mortgagee an item of morigaged property and discharging oxi of comstderation earlier me 


—Subsequent sel for redemption by purchaser in execution of decres on a Subsequent! mo o—Right i 
rogation and consohdaton—Purchase during pendency of suit on subsequent mortgage— act—Section 61— 
Amendmen! of 1929—L/ retrospectios. s 

On 21st June, 1916, X executed a usufructuary mortgage to S for Rs. 2,000 of items 1 to 3 and 
another land. On the 19th June, 1917, a second mortgage was executed for Rs. 2,000 in favour of 
Rand T. On the 29th A 1918, there was a third mortgage for Rs. 1,090 in favour of T. A 
fourth mortgage for Rs. 1,000 in favour of XY was executed on the 21st March, 191, and a fitth mortgage 
for Rs. 2,200 was executed on 15th April, 1921, in favour of C who assigned it to Y. In execution 
of the decree in the suit on the fourth mo span clean i a aga, ED ano Na 
sold on ggth March, 1927, for Rs. 8,100. 6th Apri, 1927, a suit on the ‘mortgage was filed 
by Y, the assignee from C. On the gist April, 1927, item I was sold to R’s son N for Ra. 10,000 which 
was left with the vendee, for the ee wa second and third mo and for 
payment under Order 21 aile SooF th of Civil Procedure to set aside the sale in execution 
of the decree on the f mo e. The sale deed declared that there was no other encumbrance 
and included 2 covenant that if there should be any other encumbrances the vendor should discharge 
the same from and out of his other propertes. The sale was subsequent to the date of the 
laint in the fifth mortgagee’s suit. The fifth mo ’s suit ended in a decree and 
became the purchaser in execution. S obtained a, ag a pauseainn 45 he could not obtain 
actual powemtion and commenced a suit for powession of the p . Meanwhile N paid the 
amount under Order 21, rule 89, Civil P ure Code and the sale in execution of the decree on 
eae ge er Dala an kad and a a eee ah T assigned his half share in the second mortgage 
and the whole of his interest in the third mortgage in favour of R and another M. R's son N paid 
the amount due to Af. On 19th May, 1929, the amount due under the first mortgage was paid 

N and he got into possession of the properties. N claimed that he should be paid the entire sum 
Rs. 10,000 (paid towards the first four mortgages) before he can be compelled to give up possession 
toS. The suit was amended as one for redemption. i 


Held, (i) N is entitled to be paid the entire sum of Ks. 10,000 before he is compelled to give up 
posscssion. It cannot be urged that if there was a personal covenant by the vendor to pay the later 
encumbrance sought to be enforces tHE mT ol POTENT ton that there was The stipulation that 
the sale was to be from all mortgages is a sufficient indicatiog that there was an implied agreement 
that the prior mortyages were tu be kept alive for the benefit o the later alienee, e fact that AN”; 
purchase became unavailable by virtue of section 52 of the Transfer of Act as against the 
person who filed his suit prior to the sale is not a ground for excluding the ight of subrogation. 


Limitations to the rule that covenant excdudes subrogation discussed. 


(if) The right of consolidation claimed is not a mere right to take advantage of an existing 
statute when it was repealed but is an accrued right. The moment that one ee 
vested, 


right of other mortgagees or holders, the right of consolidation arises and isa val 
right in property and the section 61 of the Transfer of Property Act bas no retrospective effect 
on such rights. 


(ili) Subrogation is tantamount to an assignment in law and it will be fallacious to say that a 

cannot acquire a right of consolidation. 

(iv) As consolidation arises by the fact that several encumbrances became united in one person, 
on the date when they so became united in one and the same person they must ali have been 
alive ; but if a mortgagee has a right to insist upon redemption of all the mortgages which have 
become united in him, he can hold on to the and clam that the mortgagor when redeeming 
the one, must redeem all; and in such a case, is no necessity for all the mortgages being alive 
on the date of the suit. 

peal against the decree of the Court of the Subordinate Judge, Coimbatore 
al Judge) in A.S. No. 4 of 1944 preferred against the decree of the District 


ge 
iff of Dharapuram in O.S. No. 104 of 1941. 

K. Bashyam and R. Desikan for Appellant. i 

K. V. Krishnaswami Aiyar, P. N. Appuswami Atyar and Mandalam Venkataramana 
Aiyar for Respondents. 
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The Judgment of the Court was delivered -by 

Somayya,* 7.—Fhis second appeal raises several interesting questions relating 
to the law of subrogation and consolidation. The first defendant in the action 
is the appellant before us. The suit started as one for possession of the plaint 
mentioned property. The plaintiffs-respondents purchased the property in exe- 
cution of a decree passed on foot of a mortgage executed on the 15th April, 1921; - 
they got symbolical delivery and filed this suit for ssion in 1941. The defence 
raised by the appellant is that before he is ejected, he should be paid Rs. 10,000 
“which was paid by him towards certain earlier mortgages. ‘The trial Court upheld 

“his plea. but the Subordinate Judge awarded only Rs. 2,000 and disallowed the 
rest of his claim. Hence this secdnd appeal. 
' Fhere were-five mortgages which have given rise to the several questions that 
arise for decision, One Komaraswami Gourdan was the owner of the properties 
-and he effected ah the mortgages. The first mortgage was a usufructuary mortgage 
and the other four were simple mo . On the 21st June, 1916, Ex. D-8, 
a usufructuary mortgage, was executed for Rs. 2,000 to one Samiappan Goundan 
of items 1 to 3 of the plaint schedule and of-another land not included in the suit. 
On the j3th June, 1917, a second sats alae Ma a te by Ex. D-9 was executed 

“for Rs. 2,000 in favour of two persons, 2 ithe ap ts father and 
‘another Thammanna Goundan. On the 29th August, 1918, there was a third 
mortgage Ex. D-6 for Rs. 1,000 in favour ar ha inah Goundan. On the 21st 
March, 1921, Ex. D-12, the fourth mortgage was executed for Rs. 1,000 in favour 
of the second defendant in the suit. On the 15th April, 1921, the fifth mortgage 
was executed for ‘Rs.:2,200 in favour of one Chelliah Goundan and Chelliah 
assigned it to the plaintiffs“respondents.. ; 

A: suit was filed.on the fourth mortgage, Ex. D-12, in O.S. No. 972 of 1925 
on the-file of the Distritt Munsiff’s Court of Dharapuram. The fifth mortgagee 
-was also made a party and in execution of that decree the decree-holder brought 
the properties to sale and they were purchased on g9th March, 1927, by one Anga- 
-muthu for Rs. 2,100. On 6th April, 1927, O.S. No. 414 of 1927 Was filed on the 
fifth- mortgage by the plaintiffs-respondents. On the 21st April, 1927, item 1 was 
sold to the a t for a sum of Rs. 10,000 under Ex. D-7. The sum of Rs. 10,000 
was left with the appellant, the vendee, for the purpose of paying Rs. 2,000 in 
respect of Ex. D-8 the first mortgage, Rs. 4,000 towards Ex. D-g the second mort- 
gage, Rs. 1,900 towards Ex. D-6 the third mortgage, and Rs. 2,100 for payment 
under Order 21,rule 89 of the Civil Procedure,Gode to set aside the sale in execution 
of the fourth mortgagee’s decree in O.S. No. 972 of 1925. The sale deed declares 
that there were no other encumbrances than those mentioned in the document 
and there is a covenant that if there should be any other encumbrances, the vendor 
should discharge the same from and out of his other p ies. The purchase 
by the appellant was subsequent to the date of the plaint in the fifth mortgagee’s 
suit and that has given rise to the trouble. The fifth mortgagee’s suit ended 
in a decree and the respondents become the purchasers in execution of that 
decree. They tried to obtain possession but they could not get actual possession 
of the property. They however got symbolical possession and then commenced 
the suit out of which this second appeal arises for possession of the property. 


The adage a Rs. 2,100 into Court under Order 21, rule 89 of the Civil 
Procedure e the sale which had taken place in the execution of the fourth 
mo ’s decree was set aside on the 6th June, 1927. Thammanna who had 
a all share in the second mortgage and who was the sole mortgagee under the third 
mortgage assigned his interest in both the mortgages in favour of the appellant’s 
father Ramaswami (the co-mortgagee under the second mortgage) and in favour 
of another Muthuswami. Thus Ramaswami became entitled to three-fourths of 
the interest in the second nik Soe and to a half interest in the third mortgage’ 
and Muthuswami became enti to a one-fourth right in the second mortgage 
and to a half right in the third mortgage. The appellant paid Muthuswami 
Rs, 2,325 being the amount due to him. Ontht 19th May, 1929, the amount of 


\ 
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Rs. 2,000 due under the first mortgage was paid by the appellant-and he got into 
possession of the suit properties. He was thus in possession when, the plaintiffs- - 
respondents after p ing the suit properties in execution of the decree passed 
on the fifth mortgage attempted to take possession of the properties. As regards. 
the sum due to Ramaswami, the appellant’s father, the case is that the appellant 
and his father are members of a joint family and that Ramaswami and the appellant 
acted for the joint family of both in the several transactions and that the sums due 
to the family must be taken to have been discharged by the appellant’s purchase. 
The appellant therefore claims that he should be paid the entire sum of Rs. 10,000 
before he is compelled to give up possession. 

The plaint mentions that the sale in execution of the suit filed on the fifth mort- 
gage was held subject to the usufructuary mortgage of Rs. 2,000 and that the 
ee urchased the property subject to the usufructuary mortgage. 

t then states that as the usufructuary mortgage was in force, the sespondents could- 
only get symbolical delivery. Paragraph 8 of the plaint states that the appellant 
obtained a sale deed of the first item ee the suit on the fifth mortgage was filed, 
that the sale deed in favour of-the appellant contained recitals that he should 
discharge some debts, that no provision was made for the discharge of the fifth 
mortgage, and that the appellant did not discharge any of the debts mentioned 
in the document. Paragraph g-states that the second defendant is the senior 
paternal uncle of the appellant-first defendant and that the two conspired together” 
and jointly or one of them alone paid the amount due under the- 
mortgage of the 21st June, 1916, that the first item included in the suit.was in the 
possession of the appellant and that items 2 and 3 were in the possession of the 
second defendant. Then comes the following statement :— ~_° ~ | 

‘Tf the first defendant should have paid any money towards the usufructuary mortgage there 
is room for regarding him as a mere volunteer.” kaiih - 

P h 10 states that the respondents were entitled to get possession of the 
suit | and that the defendants were not entitled to get the usufructuary mortgage 
amount even by way of subrogation. It is then said that with a view to j 
peace the respondents offered the amount of Rs. 2,000 by way of grate and ask 
the defendants to receive it and deliver possession of the properties and that the 
defendants did not accept the same and did not deliver possession. The plaint 
then says : 

‘Ifthe Court should decide that the plaintiffs should pay such amount as may be due according 
to law for the scheduled properties out of the’above usufructuary amount of Rs. 2,000 or the entire 
amount of Rs. 2,000 the plaintiffs are also rêndy to pay it.” 

On these allegations the Court passed an order holding that the suit was really 
one for redemption of the usufructuary mortgage and directed the plaintiffs-respon~ 
dents to amend the plaint as one for redemption of the usufructuary mortgage and 
to pay court-fee thereon. Paragraph g-a was then added and it runs thus: >- - 

’* As the Court has directed as its order dated 22nd October, 1942, to amend this suit as one 
for redemption and to pay court-fees accordingly, the plaintiffs have under protest amended the 
plaint as above and court-fees.”” . 


The amended prayers are those that are found in a suit for redemption. 


The main defence put forward by the appellant who is in possession of item 1 
is that he is entitled to be in possession until the sums due under the second, third 
and fourth mortgages are also paid. As regards the fourth mortgage, the conten- 
tion is that as per his sale deed Ex. D-7 a sum of Rs. 2,246-5-6 was paid for setting 
aside the sale under O. 21, rule 89 and that the fourth mortgage was thus discharged - 
with the amount advanced by him. As regards the second and third mortgages 


the appellant states that his father Ramaswami in taking the second mortgage 
cade fiy aie 


m- 


eo > 


0 ng with Thammanna and in taking an assignment of Thammanna’s 
rights under the second and third pa Ja acted on behalf of the joint family, 
that the appellant in taking the sale d Ex. D-7 and in paying Muthuswami 
acted for and on behalf of the joint family of himself and his father and that therefore 
the second and third mortgages must in law be treated as fully paid up, He says 


-_ 
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that under the circumstances he is entitled to be paid the sums due under the second, 
third and fourth mo by way of subrogation. He also says that he is entitled 
to be paid thé sum cf Rs. 2,000 ın respect of the usufructuary mortgage. In the 
later stages of the suit and in the second appeal before us it was contended that 
the same result is reached by applying the doctrine of consolidation as the law stood 
before the Amending Act of 1929 came into force. The Amending Act came 
into force in April 1930 and. it is therefore said that the law as it stood before 1930 
governs the rights of the parties as regards both consolidation and subrogation. 


The trial Court held that the plaintiffs-respondents are bound to pay Rs. 10,000 
to the gana agan getting possession of the first item. On appeal the Subordi- 
nate Judge held that the plaintiff-respondents are bound to pay only Rs. 2,000 
the amount due under the usufructuary mo and that the appellant is not 
entitled to the balance of Rs. 8,000 mainly on the ground that the second, third 
and fourth mortgages were not usufructuary mortgages and that therefore the 
appellant was notentitled to retain possession of the property until payment of the 
amounts due under those mortgages. The appellant challenges the decision of the 
lower appellate Court and claims payment of the full sum of Rs. 10,000 before 
delivering posseasion of the item in his possession. 

. Mr. K. Bashyam, the learned advocate for the appellant, has presented the 
case from different aspects. ‘The first argument is that the suit is one for redemption 
of the first item in his client’s possession and that in a suit for redemption all the 
accounts between the mortgagor and the mo must be taken, that their 
rights and liabilities must be determined after ing all the accounts between 
them, that his client obtained the right of insisting upon payment of the entire 
- sum due under the four mortgages, by the doctrine of subrogation and also by 
the doctrine of consolidation and that the lower appellate Court was wrong in 
refusing the sum of Rs. 8,000 and in confining the relief to a sum of Rs. 2,000. 


Of the four mortgages only the first mortgage was a possessory mortgage. 
The rest were simple mortgages. The appellant purchased the property subsequent 
to the filing of the suit on the fifth mortgage and was‘therefore affected by the 
doctrine of lis pendens. The sale to him therefore did not prevail against the decree 
in the fifth mortgagee’s suit and against the auction sale held in pursuance of that 
decree. The result is that the plaintiffs-respondents who are the auction pur- 
chasers became entitled to recover possession of the suit properties and the appellant 
cannot resist their suit for possession. The appellant, however, claims that he paid 
the sums due under the four mo and that he is entitled to be paid all the 
sums before being obliged to deliver possession. The lower ap te Court 
has held that on the authority of the decision of the Judicial Committee in Bijai 
Saran Sahi v. Rudra Bageshwari Prasad Bahadur Sahi1, the appellant cannot retain pos- 
session until the payment of the amounts due under fhe second, third and fourth 
oe they being only simple mortgages. The facts in Bijai Saran Sahi v. Rudra 
Bagesteoart Prasad Bahadur Sahi! are these. There were three mortgages in favour 
of the same person, executed in March and April, 1904, securing in all a sum of 
Rs. 27,999. On the 1gth November, 1908, the fica sold the properties 
in favour of the mortgagee’s sons for a sum of Rs. 58,220 the sum then due on the 
three mortgages. Meanwhile a third party had obtained a money decree against 
the mortgagor and had attached the suit properties on the 14th September, 1908. 
Later on, the properties were brought to sale in pursuance of that attachment and 
the decree-holder purchased the properties in 1909. He then filed the suit which 
went up to the Judicial Committee for reco of possession on the strength of 
the auction purchase. His case was that the sale deed of 19th November, 1908, 
was invalid against his rights under section 64 of the Civil Procedure Code. e 
main defence was that the defendants were entitled to set up the three mo 
of 1904 as shields inst the plaintiff’s claim and that TA plaintiff ¢o not 
claim possession without paying the amounts due under those mortgages. The 
Judicial Committee held that as the mortgages were not usufructuary mortgages, 


I. (1929) 58 M.L.J. 440 (P.O). 
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-the defendants were not entitled to retain possession until the amounts due under 
-the three mortgages were paid. Their Lordships said this at page 446: 


‘Now admittedly these mortgages were not usufructuary- and as the plaintiffs (res- 
pondents) have been to be and are the owner of the equity of redemption it is imposible to we 
or 


under what title the defendants (appellants) can claim to resist the As stated 
-in the j t of the ‘Court, ‘They’, is., the defendants aura ‘got possession by 
virtue of sale of rgth November, 19086 ...... If the sale id they must 


possession of the same their mortgages did not give them any righ 
a oa ae they bave Wed eee ae no doubt enforce in proper 

for the purpose, but there is no principle or authority which enables the defendants appellants) 
as contended by them,’ to set up their mortgages as shields against the plaintifis-respo w claim 


for possession. .i.... 

If, therefore, all the mortgages which were paid by the a lant were simple 

-mortgages, this decision of the Judicial Committee would be di y in point and 

‘the appellant would have to seek his remedies in other appropriate proceedings. 
One of the mortgages, however, is a usufructuary mo . The appellant 

-got into possession after paying the amount due under the ctuary mortgage 


and that was at a time when the Amending Act of 1929 had not come into force. 
Mr. Bashyam Aiyangar urges that if his right to subrogation in respect cf all the 
mortgages is upheld, the decision of the Judicial Committee just cited would not 
stand in his way for the reason that the suit is one for redemption, and that in a 
redemption suit all the rights and liabilities of the mortgagor and the mortgagee 
“must be settled and that enquiries should be ordered as regards all the claims between 
them. Reliance is placed on the decision of this Court in Ananthanarayana Atyar v. 
Sivaramakrishna Aiyar!, That was a suit for partition and recovery of a fourth 
share of some properties. Three brothers effected a simple mo over the 
properties and er a partition between the three brothers and another brother 
of theirs, the mortgaged properties were allotted to the four brothers in équal shares. 
The mortgage debt was also made payable by all the four brothers. Subsequently, 
the mortgagee filed a suit on his mortgage impleading only his mortgagors, the 
three brothers. The suit ended in a decree and the properties were brought to 
-sale and purchased by ‘him. The fourth brcther’s share was purchased by the 
plaintiff and he filed a suit for partition and recovery of a quarter share. The 
defence was that the plaintiff should be directed to pay the one-fourth sum due 
under the mortgage eee ae pena e learned Chief Justice and 
Krishnaswami Aiyangar, J., held that the plaintiff was bound to pay one-fourth 
of the sum due under the mortgage before getting partition and possession of the 
-quarter share. They were pressed with the decision of the Judicial Committee 
in Bijai Saran Sahi v. Rudra Bageshwart Prasad Bahadur Sahid, and the learned Judges 
pointed out that the decision of the Judicial Committee did not stand in the way 
of the defendant claiming the relief which they granted. They said this : 


recovery 
of that share agai the owner of the remaining three-fourths who was also a mortgagee of the suit 
property as as of certain other properties. In such a suit it is the duty of the to adjust 
the rights and liabilities ixier se between the parties and to determine the shares on such adjustment. 
“To ignore the liability of one of the parties to the other or others and proceed merely to effect a divimon 
without regard to it, is to ignore the very cheracter of the suit and the nature of the relief which the 
-Court is bound to grant ..... That the mortgage in favour of the first t did not confer 


‘the 

Saki v. Rudra Bageshwari Prasad Bahedur Sahi", which related to a simple suit for possesion by an 
owner of the equity of redemption against a mortgagee who had no right to posession has no bearing 
in the present connection.” 

‘On the strength of this decision it is contended that in the case before us the suit 
is not merely one for possession but is in substance and in form one for redemption 
of the usufructuary mo and that in a suit for redemption all the accounts 
-should be settled between the parties. Mr. Bashyam Ai urges that even 
‘as originally framed, the suit was one for redemption. It is pointed out that in 
‘their plaint the plaintiffs-respondents categorically admitted that their purchase 
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was subject to the usufructuary mo (paragraph 5) and that they offered to- 
pay the sum of Rs. 2,000 to the defendants 4 a 10). Reference is also- 
made to the statement that if the Court should hold that the plaintiffs were bound 
in accordance with law to pay the amount of the usufructuary mortgage, they- 
were willing and ready to pay the same. The view of: the trial Court that the- 
suit was in substance one for redemption is claimed to be a correct order and it is 
pointed out that the plaintiffs derail amended the plaint into one for redemption. 
The fact that there is a statement that the amendment was made under protest 
is said to be of no avail. We are cf opinion that the suit even to start with was. 
one for redemption and that after the amendment the plaintiffs-respondents are 
not entitled to go back upon the position and contend that the suit is not one for- 
redemption. The mere fact that they chose to mention that they amended the- 
plaint under protest is not really material and cannot affect the position that at any 
rate the suit as it went to trial was really one for redemption of the usufructuary 


° 5 
Treating the suit as oné for redemption of the usufructuary mortgage the 
uestion is whether the appellant is entitled to be paid not merely the amount of 
e-usufructuary mort but also the amounts due under the other three’ mort: 
gages. Mr. K. V. RK rishviaswaini Aiyar, the learned advocate for the respondents, 
put forward several arguments in support of the position that the a t is not 
entitled to-payment of these sums. e first is that the appellant paid the amount 
in pursuance of the covenant contained in the sale deed Ex. D-7 ahd’ that a covenant 
excludes subrogation. His next argument is that for the application of the doctrine 
of conventional subrogation under the law as it stood before the amendment of 
1930 there must be an agreement between the alienee and the mortgagor or the 
mortgagees that he should be subrogated to the rights of the mortgagees who were: 
to bé paid off with the amounts advanced by him. He next urges that the sale 
under which the appellant get the right to the property was lis pendens, that as far 
as he is eed. the sale must be treated to have been non-existent as it was 
ineffectual in law to affect his rights and that therefore the appellant, when he 
paid the money, was a mere volunteer and therefore not entitled to the rights of 
subrogation. The next is that the second and third mortgages have not been-fully 
paid and that partial subrogation is not allowed in law.. Mr. Krishnaswami Aiyar 
challenges the truth of the appellant’s case that he and his father are members. 
of an undivided family. The t argument on this of the case is that even 
if the appellant is entitled to subrogation in respect of the second; third and fourth. 
mortgages, the appellant can enforce those mortgages subject to the law of limi- 
tation in independent proceedings and that he cannot use them-as shields in the- 


present sult. 


As already stated, the appellant also relied upon the dcctrine of consolidation. 
and his case is that if before the amendment of the Transfer of Property Act came 
into force in April 1930 there were several mortgages on the same property and they- 
all became united in one and the same person, that person can insist upon redemption. 
of all the mortgages and deny the mortgagor the right of redeeming one of the ~ 
mortgagts leaving the others unpaid. It is urged that this was the law even before 
the Transfer of Property Act of 1882, that the Legislature while passing the Act 
of 1882, abolished consolidation only where the mortgages were on different pro- 
perties and by en enacted that the rule of consolidation should be appli- 
cable when the different mortgages were on the same property. For this the decision 
of the Judicial Committee in Ramarayanimgar v. Maharajah o Venkatagiri! is relied 
upon. The Judicial Committee there held that section 61 of the Transfer of Property 
Act enacts by implication that a mortgagor cannot redeem without paying money 
due on a separate mortgage or on a separate charge on the same opan To this- 
Mr. Krishnaswami Aiyar has attempted various answers. It is said that the right 
of consolidation is claimed after the amended Transfer of Property Act came into. 
force in 1930, that in applying the rule of consolidation one must have regard to the. 
ee ee ee ee eee 
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law as.it stands when the right of consolidation is claimed, i.e., the law prevailing: 
at the time of the suit ; and that as section 61 as amended has abolished consoli- 
dation even when the several mortgages are on the same property, the appellant 
cannot claim the right of consolidation. The next argument is that consolidation 
is not a vested right but only a privilege given to the person in whom several mort= 
gages happen to be united for the time being of asking that all the mortgages should 
be redeemed atone and the same time and that a privilege not being a vested interest 
is not governed by the rule that vested rights cannot be affected by subsequent 
legislation. It is also urged that the Amending Act of 1929, in so far as it amended 
section 61 of the Transfer of Property Act was declaratory in character and sec-- 
tion 24 of Act XX of 1929 really states what the law always was, and not that the 
prior section 61 was amended. Yet another argument is that consolidation can 
be claimed only in respect of the mortgages which are-alive on_the date of the 
pe and that it cannot be claimed in respect of mortgages which had become: 
arred before the date of suit. 


- We shall now take up the question of subrogation and first deal with the argu- 
ment that “covenant excludes subrogation.” That a covenant excludes subro- 
gation, though a compendious method of expressing one aspect of the law of subro— 
gation, is really a misleading statement unless we bear in mind the true impli- 
cations of that statement. If there are two mortgages, A and B, and a subsequent 
alienee undertakes to pay off both the mortgages and pays 4 and does not pay B, 
he cannot take advantage of his own default and claim subrogation as against the 
holder of the mortgage B. In such a case his covenant to pay both the mortgages 
A and B prevents him from claiming the right of subrogation when he pays off 
A and E in payment of the mortgage B ; in other words covenant excludes 
subrogation. This has been laid down in Govindaswami Tean v. Doraiswami Pillai, 
Lakshmi Amma v. Sankaranarayana Menon? and by the Judicial Committee in Ayyareddt 
v. Gopalakns 3. The rule rests upon quite an intelligible principle that a. 
person cannot claim subrogation as against the very mortgagee ne debt he has 
also undertaken to discharge from and out of the purchase money in his hands. 
In such‘a case, the purchaser retains the whole of the property which he purchased 
and would riot pay the entire purchase money in discharge of all the mortgages- 
which he had undertaken to pay up. He discharges only cne or two and claims 
that he is entitled to rights of subrogation as against the holder of the other mort- 
gage which he was bound to discharge and which he did not pay. In all these 
cases we may say that covenant excludes subrcgation; but a covenant to have 
that effect must be a covenant to dissharge the debt of the very mortgagee against 
whom subrogation is claimed. Mr. Krishnaswami Aiyar relies upon two decisions. 
of the Judicial Committee in Ayyaredai v. Gopalakrishnayya? and Jagmohan Das v. 
Jugal Kishore* in support of the wider proposition that if an alienee undertakes to- 
pay certain mortgages from and out of the amount payable under the alienation 
taken by him, he cannot claim subrogation in respect of those mortgages. In. 
other words, the term “ covenant ” is the covenant to pay the earlier mortgages- 
and is not the covenant to pay the later mortgage. In Apyareddt v. i 
a property was subject to three simple mortgages of which the second was on the 
crops as well. After the three mortgages, the right, title and interest of the mort- 
gagor was brought tc sale in execution of a mcney decree and was sold subject to 
the mortgages. One Pingala became the purchaser. The second mortgagee then 
filed a suit upon his mortgage and certain payments were made by Pingala and 
by the aliences of his right. Meanwhile the third mortgagee filed a suit on his 
mortgage, obtained a decree and brought the properties to sale in execution of his. 
decree. The sale was held free of all mortgages. After payment to the first mort-- 
gagee, there was a sum of Rs. 1,927 remaining to the credit of the suie. The res- 
pondents before the Judicial Committee who were the purchasers from Pingala, 
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claimed the amount by way of subrogation. The third mo decree-holder 
resisted the claim and said that he was entitled to the amount as the second mortgage 
-had really been discharged. His contention was that “ when the owner of a pro 
subject to several mortgages pays off a prior mortgage, he is not entitled to 

in the shoes of the prior mortgagee but 1s to be taken as clearing the property from 
prior encumbrances for the benefit of the later mortgagee.” The Judicial Com- 
mittee first held in favour of the respondents on another point as well which does not 
need mention here. Then they dealt with the question whether Pingala’s repre- 
sentatives were entitled to be subrogated to the rights of the second mortgagee. 
‘Their Lordships said this on page 194: 

“It is now settled law that where in India there are several mortgages on a , the owner of 
the property, subject to the Day, ADEE pays of AA Carlier horse. eat Line tas alena il 
and stand in the same position as his vendor, or to put it in another way, he may keep the 
Alive for his benefit and thus come in befdre a later mortgagee. This rule one oe 
Owner O roperty*had covenanted to e mortgage in case 
such GETARAN coven nine? oe | ii 


Mr. Krishnaswami Aiyar relies upon the last sentence and urges that if there was 
“ta personal covenant to pay, the rule of subrogation would be avoided. We are 
unable to agree with this contention. Taking the p relied upon it says 
that the rule would not apply if the owner of the aaa Gad covenanted to pay: 
the later mortgage debt. It is clear that the covenant.which the Judicial Committee 
was referring to was a covenant to pay “‘ the later mortgage dsbt ” ; that is, the debt 
of the person against whom subrogation was claimed. Their Lordships expressly 
refer to the covenant as one to pay the later mortgage debt. How Mr. Krishna- 
swami Aiyar wants to read is that if there is a covenant to pay the earlier mortgages, 
.the rule of subrogation will not avail as even against a later undisclosed mortgage. 


‘This decision of the Judicial Committee does not lay down any such proposition. 
Further there was no covenant at all on the part of Pingala the subsequent purchaser 
as he was a purchaser in Court auction who merely purchased the property subject 
to all the mortgages. Thus there was no covenant to pay the third mortgage. ‘The 
Judicial Committee made the remarks relied upon when preased with the ent 
that the purchase in Court auction was subject tc all mortgages, that ore the. 
purchaser had covenanted to pay all the three mortgages and that.therefore the 
purchaser when paying off the second mortgage was not entitled to subrogation 
as agains: the third mortgage. Their Lordships pointed out that that rule would 
apply if the person who claimed the rights of subrogation had personally covenanted . 
to pay the later mortgagee against whom he claimed subrogation. That this is 
the correct understanding of their Lordships’ decision has been pointed out by 
Venkatasubba Rao, J., in Srimvasalu Naidu v. Damodaraswami Naidul, and by 
WVaradachariar, J., in Lakshmtammal v. Sankaranarayana Menon*. Venkatasubbarao, J., 
said this: l 

“If a person buys for Rs. 10,000 properties subject to in favour of A and B, agreeing 
to out of the consideration Rs. 6,000 to A and Rs. 4,000 to B, it stands to reason, that if he pays 
off A alone, he cannot have Ng anda for the very essence of the transaction is, that he makes 
himself liable to pay off both A and r Pay off B, he cannot be permitted to make 
Perey profit of Rs. 4,000. That is the ratio o C Adanen Tæan v. Doraiswami Pillai? and 

f v. Naragyanaswami Naicker*, already referred to.” < 

‘Their Lordships of the Privy Council in Apyareddi v. Gopalakrishnayya®, after declaring 
that it is settled law that the purchaser may by paying off an earlier charge treat 
himself as buying it and stand in the same position as his vendor, go on to add the 
following limitation, which gives effect to the principle abovementioned : 


“This rule would not apply if the owner of the property (by which expression is meant the 
purchaser) had covenanted to pay the later mortgage debt ..... j 
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In Lakshmi Ammal v. Sankaranarayana Menon1, Varadachariar, J., referred to the 
‘decision in Ayyareddt v. Gopalakrishnayya* and says this : 

“The observation already extracted from the judgment of the Privy Council in v 
:Gopalekrisknayya’ shows that that is not tho true basis of the rule, but ia Ae secon Sage a 
disability founded on the fact that the person claiming subrogation has covenanted to discharge the debt due to 
the very person against whom he seeks to claim priorify.’’ (The italics are ours.) 

Another decision of the Privy Council which was relied upon by Mr. Krishnaswami 
Aiyar is Jagmohan Das v. Jugal Kishore®, It is urged that this decision is a direct 
authority for the position that in every case in which money is paid by the later 
alienee in performance of a covenant to pay the whole or a portion of the purchase 
money to an earlier mo , the alienee ot claim any right of subrogation. 
The judgment of the Judicial Committee in this case was merely an endorsement 
that the judgment of the Oudh Court was right. The Judicial Committee say this : 

“ All the points urged before this Board in of the present appeal ehave been effectively 
dealt with in the judgment of the Oudh Court and their Lordships agree fully with that judgment.” 
Now turning to the judgment of the Oudh Gourt we find the following facts. One 
Baktarwar Begum inherited some propertics from her father who had effected - 
a mortgage in 1896 of two villages in favour of the Maharaja of Balrampur. 
Baktarwar Begum sold to one Inderprasad a half share in the two mortgaged j 
and a half share in some other villages. Part of the consideration for er 
was that the vendee should pay half the amount due to the Maharaja of Balrampur. 
Inderprasad, the vendee, did not pay the amount to the Maharaja of Balrampur, 
but continued in possession of the cf all the villages which he purchased. Then 
the Maharaja of ur instituted a suit on the basis of his mortgage of 1896, 
obtained a decree and brought the properties to sale. After the sale was held 
Inderprasad’s representative paid the necessary amount under Order 21, rule 89, 
Civil Procedure Code and had the sale set aside. He then filed the suit out of 
which the appeal arose for recovering all that he paid. The suit by Inderprasad’s 
representative was against the owner of the other and he claimed that he was 
entitled to get not merely the half of the debt which was payable on the other half 
of the pe ete which was owned by the defendant but the whole of the amount 
which he paid. The plaintiff was still in possession of the half which he had 
purchased. The claim was really one of contribution by the owner of a half of the 
mortgaged properties as against the owner of the other half, the plaintiff claiming 
not merely the half which the cther cc-owner was under law bound to pay but the 
whole amount including what he himself had undertaken to pay as consideration 
for his own purchase. Put briefly, Baktarwar Begum sold to Inderprasad one 
half of the property and the vendee undertook to pay half the mo debt as 
consideration for the sale. Inderprasad did not pay and the mortgagees a suit 
and obtained a decree. A sum of Rs. 45,000 was paid by Inderprasad’s repre- 
sentative and he filed the suit against the owner of the other half, who we may take 
to be Baktarwar Begum herself, for recovery of the entire amount. On these facts, 
Inderprasad or his representative obviously cannot claim from the defendant who 
owned the other half the amount which he himself had contracted to pay 
as the sale consideration. Inderprasad or his representative was not deprived 
of what he had purchased by his sale deed. He was still in possession and enjoy- 
ment of the half which he had purchased and there were no intermediate encum- 
brances or any other outstanding claim in another person which would deprive 
him of the full benefit cf what he had bargained for. Nor did the sale to him fail 
either for lack of registration or anything of the kind. Baktarwar Begum or her 
representatives did nothing to deprive Inderprasad or his representative of what 
he had purchased under the sale deed. ‘Therefore the case was purely one in which 
the purchaser cf a half retained that half and still claimed even the amount which 
he had contracted to pay for his purchase. Strictly the question whether a person 
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is entitled to be subrogated to the rights of a mortgagee who has been paid off 
‘arises where the person had bargained for certain rights in the pro and it 
ultimately turns out that he is deprived of the whole or a portion of such rights 
because of the existence of a mesne encumbrance as in Gokuldas Gopaldas v. Purnamal 
Premsukdas’ or of an attachment as in Dinabandu Shaw Chowdhry v. Fogmaya Dasih, 
or of the refusal of the mortgagor to fulfil the contract as in Oonnamalai Ammal va 
Narastmharao Naidu? or of the existence of a co-owner on whom the sale or mortgage. 
is held not binding asin Chama Swami v. Padala Anandu* or-of a prior contractee. 
whose claim is held to prevail as in Syamalarapudu v. Subbarayudu®. In all such cases it: 
will be observed that the subsequent ae or vendee is deprived of the whole 
or a portion of what he had bargaingd for. decision in Jagmohan Das v. Jugal 
Kishore® is really a case where a person who paid the money retained what all he 
had at Saat for, would not pay what he had undertaken to pay as the conside-- 
ration for the p made by him and yet wanted to claim against the owner 
of the other half the entire amount paid fer discharge of the common mertgage.. 
It is really a case of contribution, and a person paying off a common mortgage 
carfpot claim what is payable on his own property. The judgment of the b 
Court in dealing with this question is very brief and they say this : 

‘The vendee obtained a half share. He agreed to pay for the half share .... The second 
point which he takes is that he should be given credit for the full amount to satisfy the decree. -There 
again is no force in that. He was obliged under the terms of the deed of sale to satisfy one half of 
the liability.” 

‘Then they go to another point: The judgment of the Privy Council is therefore- 
no authority for the proposition that the mere fact that the money which was paid 
to the earlier mortgagee was part of the purchase money which the later vendee 
covenanted to pay deprives the vendee without anything more of the right of 
iming subrogation. It is clear that the plaintiff in the case of Jagmohan Das v. 
Jugal Kishore®, was claiming the right not against any person who claimed any 
interest in the half which he purchased but against the owner of the other half who. 
had no interest in the half which he had purchased. Against the other owner or 
owners of the other shares he cannot get the whole amount including that which 
he had bargained to pay for his own share. When a n takes an alienation 
by ey of a sale or a mortgage for the purpose of discharging earlier mortgages, 
a prudent alience would not pay the amount into the hands of the mortgagor who 
may not pay the earlier mortgages but who may misapply the money ae his own 
purposes. In the vast majority of cases the vendee or mortgagee would retain 
the money in his hands in order to pay off the earlier mortgages and the deed would 
recite that the money was left with the later vendee or the later mortgagee in order 
to pay the earlier ake ah This would be in the form of a cbvenant by the later 
alienee to pay off earlier mortgages. If in such cases there is an intermediate 
encumbrance or the like, the later alienee ought not to be deprived of the right 
of subrogation merely because the later alienes retained the price in his own hands. 
to pay off the earlier mortgages. i 


The decision of this Court in Chidambaram Nadan v. Muni Nagendrayyan’ is very 
irstructive. The only difference between that case and this is-that in ‘this‘case 
the later alienee who claims subrogation is a purchaser and there it was amc : 
Dealing with the question whether a direction that the later.encumbrancer should 
discharge the earlier mortgage would deprive him of the right of subrogation, the 
learned Judges said this on page 449 : : a, 

“It is obvious that in the vast majority of cases such an t would be made for the 
protection of the subsequent mo aie e mortgagor a the mo for ey 
rather than to discharge his existing bts and the origin of such a'Stipulation is most likely to be a 
distrust felt by the subsequent mortgagee as to the use to which the moneys would be put if he banded. 


- 
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The later mortgagee was held entitled to subrogation. These observations apply 
equally to a case of a later purchaser who takes the precaution of retaining the whole 
or a portion of the price in his own hands for the purpose of paying off the earlier 
mortgage. 
We respectfully adopt the observations of Venkatasubba Rao and Abdur 
Pats aa Naidu v. Damodaragoami Naidul. The point was put 
before them in a slightly different form that where the earlier mortgage was dis- 
charged from the purchase money, there would be no right of subrogation, as the 
money paid was that of the mo r. The learned Judges pointed out, after 
referring to the decisions of the Judicial Gommittee in Dirab Shaw v. Jagmaya 
Dasi? and Mohamed Ibrahim Hussain Khan v. Ambika Pershad Singh? that the mere 
fact that the amounts paid towards the earlier mortgages came out of the consider? 
ation of the later mortgage does not deprive the later mortgagee of the right of 
subrogation. 


Another point to be noticed in connection with the expression ‘‘ covenant 
excludes subrogation ” is that the covenant must be with the original mortgagor 
who was personally bound to pay the mortgage or his heir-at-law. If the original 
Snortgagor or his heir-at-law pays a mortgage, he cannot use it as a shield against 
a subsequent mortgagee from him. In such case, being personally bound to pay 
both the mortgages, he cannot claim subrogation. But if an assignee from fim 
-or a Court auction purchaser of his interest or a subsequent mortgagee pays a mort- 
gagee he can on the decision in Gokuldas’s case and by virtue of sections g1 and 92 
first paragraph claim the right of subrogation. If such a person sells his right 
to another and directs his vendee to pay the earlier mortgage and the vendee pays 
it in pursuance cf such a covenant, he cannot obviously be denied the right of sub- 
Togation. A vendee always gets all the rights of his vendor. If the vendor would 
get a right of sub tion, a vendee from him must also get the right when he makes 
the payment even though the payment is made in performance of a covenant claimed 
in his sale deed. ‘The equitable rule of subrogatiofi gives a vendee a higher right 
than what the vendor has if certain conditions are ed. Though the original 
mortgagor who is personally bound to pay is not entitled to subrogadon when he 
pays an earlier mortgagor, a vendeteor a mortgagee from him may be entitled to 
this right if the case satisfies the requirements of law as already discussed. Thus 
the word “ mortgager ” used in the expression “A person who has advanced money 
to a mortgagor ” occurring in h 3 of section 92 of the Transfer of Property 
Act as amended” must be Saeed to mean the original mortgagor who was 
personally bound’ to pay and his legal heir. This position has been discussed by 
one of us in finganna Naicker v. Ponnuswam*. ‘Thus the expression “ covenant 
excludes subrogation.”’ has to be understood subject to these and possibly other 
limitations as well. * k ` 

While òn the question of subrogation, we consider it necessary to refer to the 
judgment of the Privy-Council delivered by Lord Romer in Jankinath Ray v. Pramatha- 
nath Malik,* which has been re-affiiymed by the Judicial Committee in a later 
pronouncement of theirs, in Man Mohan Das v. Janki Prasad’. The facts of the former 


-case are these : There were five mortgages in succession (1) First mor by the 
first respondent of his property A in favour of the espera on 8th April, 1924, 
for a sum of Rs. Two [akis the said sum being repayable on 8th 


April, 1925. (2) 
‘Second mortgage by the first respondent of property A as well as property B in favour 
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of the same person on goth November, 1925, for a sum of one lakh of rupees repayable 
on goth November, 1926. Property B was also to be additional security for the 
first mortgage. (3) Third mortgage by the first respondent in favour of the same 
erson cf properties, A and B and G on 29th November, 1926, for a sum of Rs. One 
akh repayable on 28th November, 1927, with similar stipulations with regard to 
pro es B and C forming respectively additional security for the earlier mortgages. 
(4) Fourth mortgage of properties A, B, C and D by the same person in favour 
of the mortgagee of the three previous mortgages and another on 11th November, 
1927, for a sum of Rs. One and a half lakhs repayable on 11th November, 1929. 
Stipulation similar to those in the previous mcrtgages were repeated. (5) Fifth 
< mortgage of A, B, C and D and ather properties in favour of a different person, 
the fourth respondent, on 27th December, 1927, for Rs. Seven lakhs and a quarter. 
The mortgage money was left with the fourth respondent to pay off all the four 
rior mortgages. e By that time the time for payment of the first three mortgages 
had clapsed ; but the fourth mortgage was repayable only much later in 1929. 
So it was stipulated in the fifth mortgage that upon payment by the fifth mortgagee 
of the amount due under the first three mortgages, he should be subrogated to the 
right under those three mortgages. The mortgagee paid the first three mortgages 
in full but did not pay the fourth mortgage of 11th November, 1927. : The fourth 
mortgagee sued upon his mortgage in 1931 for sale of all the four items on the 
averment that the first three mortgages had been di and extinguished. 
Upen these facts, the High Court held that the fourth respondent (the fifth and 
last mortgagee) stood subrcgated to the rights under the first three mcrigages which 
he paid off. The Privy Council affirmed the decree of the High Court on the 
question of subrogation. Their Lordships cited with appro the law on tnat 
point as expressed by Mookerjec, J., in the case of Gurdeo Singh v. Chandrikah Singh? 
where the learned Judge said: 


“It may be said in general, that to entitle one to invoke the equitable right of tion. 
hamin ahe sep (hé onten a Tai eat eee eee tll ad Ste eae ran 
t with the tor or creditor that he should receive and hold an assi t of the debt 


as security, or he must stand in such a relation to the mortgaged premises that hi interest cannot 
otherwise be adequately protected,” 

Applying this iest, their Lordships found that as the law stood priorto the amendment 
of section 92 of the Transfer of Property Act by the Amending Act XX of 1929 the 
fourth respondent in terms contracted with the mortgagor that on payment of the 
first three mortgages out of the money advanced by him, he was to be subrogated 
to the rights of the ap ts under these mortgages. The decision rested on the 
express agreement wi the mortgagor that the person who advanced money ta 
pay off the first three mortgages was to be-subrogated to the rights under those 
three mortgages. This is within the rule laid down by Mookherjec, J., and approved 
by the Judicial Committee. The case would also satisfy the third paragraph of 
section g2 as amended by the Act of 1929. 

In Man Mohan Das v. Janki Prasad* the dictum of Mookherjee, J., approved 
in Fankinath Ray v. Pramathanath Mullick? was again roduced and adopted and it 
was stressed that if a person was not the surety of the debt or was not otherwise inte~ 
rested in the property, he must prove, in order to succeed on the equitable doctrine 
of subrogation, that there was an agreement between him and the debtor or creditor 
that he should receive and hold an assignment of the debt as security. They also’ 
pointed out that the right of subrogation which could be claimed or granted on, 
very slight evidence or what may be described as a semblance of an agreement 

prior to the amendment of the Act could not be so claimed or granted after the. 
amendment as under section 92 of the Transfer of Property Act as it now stands, the. 
-right of subrogation can be claimed by the lender only if the mortgagor has by 
registered instrument agreed that he shall be so subrogated. They said this: 
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“ After the amendment of the Act the rights of subrogation can be claimed by the lender only 


if r has by a registered instrument agreed that he shall be so subrogated, The right can no 
ee ee ee ee en nga wan 
of an agreement. In the present case, in their Lordships’ view, there is no such evidenco 


or semblance of an agreement between the appellant and the idol or the creditor,” 
Mr. Krishnaswami Aiyar urges that the present case is really one of conventional: 
subregation and not of legal subrogation, and that in the case of conventional 
subrogation the fact to be proved is an agreement express or implied with either the- 
mortgagor or the mortgagee that the alienee who advances money under his sale 
or mortgage should be subrogated to the rights of the mortgages which are paid 
off with the money advanced by him ; and that in a case of legal subrogation whi 
arises when a person who has a pre-existing interest in the property when he pays. 
off an earlier mortgage, the question would be one of intention whether the party 
intended to keep alive the original mortgage or to discharge the mecrtgage. But 
it will be seen that in Dinabandho Shaw Chowdhuy v. Jagmaya Das, and in Mohamed 
Ibrahim Husain Khan v. Ambika Pershad Singh*, the ee were advanced by the 
later mortgagee who had no prior existing interest and the cases involved conven- 
tional subrogation. In both the cases the Judicial Committee considered the 
case from the standpoint of the intention of the parties to the later mortgage whether 
it was that the earlier mortgages should be kept alive for the Lenefit of the later- 
mort who advanced the money with which the earlier mortgages were paid’ 
off. en there is such an intention, we can well say that it amounts to a contract 
express or implied that the later alienee should be subrogated to the rights of the- 
earlier mortgages which are discharged with the money advanced by him. In 
this case also the covenant that the properties are sold free of all encumbrances and 
that if there were any other mortgages, the vendor would pay them from his other 
properties may well be taken to be evidence of the contract between the vendor 
mortgager and the vendee that the vendee should be subrogated to the rights of 
the mortgagees who were to be paid from the money advanced by the vendee. 
Then Mr. Krishnaswami Aiyar urged that no facts haye been proved in this 
case to find a case of implied agreement. We are of opinion that the stipulation 
in Ex. D-7 that the sale was to be free from all mortgages is a sufficient indication. 
that there was an implied agreement that the mortgages were to be kept alive for 
the benefit of the later alience. In Subbarayudu v. Lakshminarasamma+, Venkata- 
ramana Rao and Newsam, JJ., said this at page 544: 


“ Where a person advances money to discharge a and takes a mortgage or the 
presumption is the mortgage is ished, But if it is shown that there is ao in te 
encumbrance or other circumstances which gaise equity in his favour, the p tion shifts or is 


‘It is true that so far as the garpeshgi deed of goth of November, 1874, operated as a lease of tho- 
HA properties; it came to an And on Me paymoni o De tape debt of Rs. 12,000 to ths 
Representa ves Of Ciwa Sigh ondhe ra A 
the Rs, 12,000 were lent by Mussammat and 
express purpose of paying off tho zarpeshgi debt of Rs. 12,000, which was secured by the deed of the 
goth of November, 1874 that the Rs. kaga A daly tari ab panah ngapake aaa 

t between Musammat Alfan and Kishan Kumar Singh pai ah She abi pa pa 
over- 


agrecmen 
debt, that on payment of that debt the z i deed of the goth November, 1874, was 
to Musammat Alfan, and that Musammat when she lont her Rs. 12,000 intended to keep- 


alive for her benefit and protection the charge which had been created by the zerpeshgi deed of the 
goth of November, 1874.” 


— ste oe 
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In dealing with that case which was one of a person who got an interest in the 
property by advancing money for the first time, the Judicial Committee applied 
‘the rule laid down by the Board in Gokuldas Gopaldas v. Puranmal Premswkdas+, which 
was a case where the person had a pre-existing interest. In the present case it 15 
‚clear that the property was sold free of all mortgages. The facts in this case are 
analogous to those in Mohamed Ibrahim Husain Khan v. Ambika Pershad Singh*. We 
are pes opinion that the sale having been expressly stated to be free from all mort- 

e rule laid down by Venkataramana Rao and Newsam, JJ., in Subbarapudu 
vV. S annaran is satisfied in this case. 


The next point raised is that the purchase by the appellant was pendente lite 
-and that the purchase must be tteated as non-existent so far as the plaintiff is 
-concerned. We are unable to accept this ai kanaka which is based on section 52 
of the Transfer of Property Act. Section oes not render a sale made pendents 
dite void. Itis valid for all bos but eee to give way as against rights created 
ee the decree passed in the suit. For instance if in the suit on the fifth mortgage 

wit ae been paid by the mortgagor or if the decree amount was satisfied by 

e sale of properties other than item No. 1 then the sale of item 1 would have been 

against all the world. But as the fifth mortgagee purchased this 
Laa in leer ss of his decree, the right which the appellant got under his sale is 
not available to him. ‘Therefore to that extent he loses the right which he bargained 
for under his sale deed ; but this is far from saying that the sale should be treated 
as non-existent and that the appellant must be relegated to the position of a mere 
volunteer when he paid off the earlier mo . In fact in Syamalarayudu v. 
-Subbarapudu* there was first a contract to sell the properties in favour of A. Then 
the property was sold to B. A filed a suit for specific performance of the contract 
in his favour and pending the suit B paid off an earlier mortgage in order to subs- 
-stantiate his case that he was a bona fide purchaser. It will be observed that the 
‘subsequent purchaser who takes the property with notice of a prior contract does 
not get any right as against the prior contractee. The prior contractee when 
he obtains a decree for pean performance obtains a right which prevails over 
the subsequent alienee. c position is analogous to the case before us where by 
reason of a suit having been filed and the alienation ha taken place jani aa 
to the date of the plaint, the aljenation has to give way to ae i i aaa Ka 
in execution of the decree passed in the suit. In ayudu v. (dewana 
the learned Judges held that the subsequent p Pa baka who paid off the earlier 
encumbrance, though the payment was NA the suit for specific performance, 
‘started, was entitled to subrogation in respect of the earlier mortgage which he 
id. The fact that the sale in favour of the person who paid off the earlier encum- 
baue was subsequently found to be ineffectual as against a prior contractee by 
virtue of section 27 (b) of the Specific Relief Act was held not to exclude the nent 
of-subrogation. For the same reason we hold that the fact that the appellant’s 
purchase became unavailable by virtue of section 5 of the Transfer of Pea 
pe as aay ge the person who filed his suit prior to the sale to the appellant is oe a 
or excluding the right of subrogation. 


D next question that arises is whether the second and third’ mortgages 
have been w discharged. As already stated, the second mortgage was taken 
in the: name of the appellant’s father Ramaswami and another Thammanna and 
the third mortgage was taken in the sole name of Thammanna. Thammanna 
transferred his right under the second and third mortgages to both Ramaswami 
and another Muthuswami. Muthuswami alone was paid the sum due to him, 
that being half the amount due under the third mortgage and one-fourth of the 
amount due under the second mortgage:: It is urged by Mr. K. V. Krishnaswami 
Aiyar that the first defendant’s father has not been paid -and that therefore the ap- 

ant is not entitled to the rights of subrogation. ‘The appellant seeks to get over 
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this trouble by alleging that his father acted for and on behalf of the joint family 
of himself and the appellant in taking the second mortgage and in taking a transfer 
-of the rights of Thammanna, aforesaid and that the appellant acted for the joint 
family when taking the sale deed in question. The trial Court has gone into the 
-question very elaborately and has accepted the appellant’s case on this point. That 
‘Gourt finds that the first defendant and his father were members of an undivided 
family, that the second mortgage was originally taken for the benefit of the joint 
family, that in oe the transfer of Thammanna’s rights the father acted on 
behalf of the joint ily, and, what is more, that the sale in the name of the IP 
“was likewise taken for the benefit of the joint family. The appellate J has 
not dealt with the matter at length, but we thigk there is eno h to show t he 
‘concurs in the opinion of the trial Court. In paragraph 18 the appellate Judge 


says this: 


“ As regards the fourth the amount was deposited into Cour? and the sale was set 
aside. Therefore there can be no bt that the mortgage was also discharged. The evidence 
discloses that the other two were also discharged by the first defendant. The mit O. S. 


No. 79 of 1939 was withdrawn by Ramaswami Goundan and dismimed It is observed that the 
it on the last day of limitation. We are not now concerned with the reason as to why 
the suit was withdrawn or dismissed.” 

We might here mention that O. S. No. 79 of 1939 was filed by the a pellant’s 
father to recover the money due in respect of the three-fourths share in second 
oe ae and the half share in the third mortgage. To that suit, the present 

laintifis (respondents) were made defendants. They filed a written statement, 
Èx. D-3. In that written statement they pleaded that the sale taken by the appellant 
operated as a discharge of the claims put forward in that suit. the matter 
went to trial and at the last moment the suit was withdrawn and, as the evidence 
shows, it was withdrawn for the reason that there was overwhelming evidence to 
show that the sale in favour of the appellant was really in di of the claims 
put forward by the father in that suit. In paragraph g of Ex. D-g, the present 
plaintiff stated thus with reference to the mortgages sued upon : 

s it mortgages have been quoted in the sale deed dated gist April, 1927, as 
gali dale Gd ae a oe ce ee a of his man Na aan 
defendant, and as he has obtained possession of the lands in accordance with the sale deed and has 
fe it es profits of the lands for these 12 years, the suit mortgages have been discharged 
m 


We have therefore very good evidence in the shape of an admission made by the 

ndents in Ex. D-3 in support of the conclusion that the claims of the appellant’s 
father under Exs. D-g and were fn fact discharged by the sale under Bx. D-7. 
“There is therefore no substance in the argument that the second and third mortgages 
-have not been fully discharged and we reject it. 

The next argument is put forward with reference to the fourth mortgage. 
It is said that as there was a suit filed by the fourth mortgagee, a decree obtained 
and the property brought to sale and sold, the mortgage is no longer alive and is 
not available for the application of the doctrine of subrogation. We think that the 
-mere fact that the fourth mo was sued upon and that preliminary and final 
decrees were passed on the said mortgage or that the properties were sold in exe- 
cution of that decree is not a ground for negativing the right of subrogation. What 
is required is that the mortgage should have been discharged. It was di 
by payment of the amount advanced under the suit sale. 


We next go to the question of consolidation on which an alternative claim 
is put forward by the appellant. The doctrine of consolidation has been recognised 
iby the Judicial Committee in Ramarayammgar v. Maharajah of hina kk Refer; 
to sections 61 and 62 of the Transfer of Property Act, their Lordships laid down 
at page Igo: f ' 

“It is contended before this Board on behalf of the defendant (appellant) that the two deeds, 
Exs, A and I should be read together, as they form parts of one transaction, c lease being in the. 
eS 
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nature of machinery for the purpose of realising the interest due on the mo ; further, that 
section 62 of the Transfer of Property Act has no application to the case ax it app only to a case of 
an usufructuary mortgage pure and simple, wh Ex. A is not, as it contains covenants for 
payment both of principal and interest. The section bape La ajaa counsel urges as being 
applicable to the facts of this case is section 61 of the Transfer of Property Act which enacts by 
implication that a mortgagor seeking to redeem shall not be entitled to do so without paying any 
money that may be due under a separate mortgage or charge, if the latter relates to the same 


property. 

Their Lordships are of opinion that these contentions on behalf of the appellant must prevail. 
A number of authorities on the sections of the Transfer of Property Act were cited which their Lord- 
ships have considered, but upon which they think it uno to comment. In their Lordships’ 
view section 62 of the Transfer of Act applies only to ctuary mortgages pure and simple 
and is not in any way inconsistent with provimons of section 61.” 
This decision is an authority for the proposition that the Transfer of Property Act 
of 1882 enacted by implication that a skated secking to redeem one mortgage 
shall not be entitled to do so without paying the sums due under a separate mort- 
gage or charge if*the latter relates to the same NT It is a statutory right 
that is given by the Act, though not expressly, that in cases where there are two 
encumbrances on the same property, the mortgagor is not entitled to redeem the 
one without redeeming the other. This decision is also an authority for the proposi- 
tion that whether the other encumbrance is a mortgage or a charge, in either case, 
the mortgagor has to pay sums due thereunder before he can redeem the mortgage 
which he seeks to redeem—ses also Fisher on Mortgages (7th edition, page 578)— 
“ Securities may be of different natures, ¢.g., an assignment of equitable personalty 
with a mortgage upon frecholds and leaseholds.” 
ME The next point is whether the change made by the Amending Act of 1929 
which came into force on the 1st April, 1930, has altered the position. Mr. Krishna- 
swami Aiyar has presented different aspects to this question. One is that section 24. 
of Act XX of 1929 which amended section 61 of the Transfer of Property Act of 
1882 took away the right of consolidation even in a case where the mortgages are 
on the same property.” The old section and the new section may now be set out : 


: Section 61 before amendment. Section 61 as amended, 

Amo secking to redeem any one mort- A mortgagor who has executed two or more 
gage shall, in the abwence of a contract to the mo in favour of the same mortgagee shall, 
contrary, entitled to do so without paying in the of a contract to the contrary, when 
any money due under any te mortgage the principal money of any two or more of the 


made by him or by any person ugh whom he mortgages has-become due, be entitled to redeem 
claims on prop other than that comprised, any one such mortgage separately, or any two. 
in the mortgage he seeks to redeem. or more of such mortgages together. 


The words ‘on property other than that comprised in the mortgage which he 
secks to redeem” have been omitted in the new section. Now whether the mort- 
gages are on the same property or on different properties, there is no right of 
consolidation and the mortgagor may redeem any one mortgage or one or more 
mor , without redeeming the others. This result was reached by section. 
24 of Act XX of 1929 which runs thus : 

“For section 61 of the said Act and the illustration thereto the following section shall be substituted; 
namely, 61 : A mo who has executed two or more mortgages in favour of the same mortgagee 
shall, in the absence a contract to the contrary, when the principal money of any two or more of 
the mortgages has become due, be entitled to redeem any one such mortgage separately, or any 
two or more of such mortgages together.” 

Section 63 of that Act (XX of 1929) enacts that certain sections in the 

Act are not to operate retrospectively. Section 24 of the Amending Act is not. 
included in this group of sections which are expressly stated to be not retrospective. 
The argument of Mr. Krishnaswami Ai is that, as section 24 is not included in 
that group of sections which are sta to be not retrospective, the other sections. 
of the Amending Act are retrospective and that section 24 is therefore retrospective. 
There is much force in this ent; but this Court has held that the mere fact 
that a particular section of the ing Act is not included in the group of sections 
which are declared to be not retrospective by section 63 of the Amending Act is' not 
a ground for saying that that section is retrospective. The question arose with. 
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reference to sections 92 and 53-A of the Transfer of Pro Act. Both the sections 
have been amended by Act XX of 1929 and both of them are omitted from the 
group of sections which are decl to be not retrospective. Pressed with an 
argument like the one that is pressed upon us by Mr. Krishnaswmi Aiyar this 
Court held that the mere fact that a particular section of the Amending Act is not 
included in section 63 of that Act as not being retrospective in character does not 
lead to the conclusion that that section is retrospective in character—see Kanakamma 
v. Anshnammat. The ordinary rule of interpretation is that vested rights under 
an existing statute are not to be taken away by an amending statute unless the 
latter is clearly retrospective in character. e question is whether the right which 
is claimed under the old Act is a vested right ingyroperty. If what is claimed is 
not a right or a vested right but only a privilege, then an alteration of the law will 
take away the privilege. Where a person had a license for two years coupled with 
an option to renew the license for another year, the Judiciale Committee held 
that it was only a privilege and not a right and that no one hase vested right ina 
mere privilege. In such a case the amending legislation will prevail and the privilege 
can no longer be exercised. This was decided by the Judicial Committee in Reynolds 
v. Attorney-General of Nova Scotia. After stating the facts, Lord Morris, delivering 
the judgment of the Committee, stated thus at page 243: 

“When the ts lied for the for one A 21, 1889, the f 
the Commissioner 5 pan sh renewal ak as the keton of ena pees eit had 
been repealed. It has, however, been contended on the part of the appellants that the Act of 1889 
ought not to be construed so as to have the effect of taking y their right under section 95 of Chap- 
ter VII. No doubt, the maxim ‘‘ Omnis nova constitutio futuris formam imponsre debet non prosterites ” 
has been applied to the extent that a new law ought to be construed so as to interfere as little as possible 
with rights, and in Maix v. Stark*, the Earl of Selborne says ‘words BO kabanda ao An Jagad 
operation, so as to affect an existing status prejudicially, ought not to be so ; 
is that in all cases it is necessary to ascertain what the Legislature meant. In the present case the 
only existing license the appear a artis ater ee ee 

in I a rivilege an extenmon one er section , 
but had no ele eaten the object of the legisla Gen SENG was O LLI Tid SAN e nb catalan: 
tute leases,” 

In Abbot v. Minister for Lands, it was laid down that a mere right to take advan 
of the provisions of a statute is not a right accrued. The relevant portion of the 
headnote runs thus: > : 

“The mere right, existing at the date of a repealing statute, to take advantage of provisions 
of tho statute, repealed is not a ‘right accrued’ within the meaning of the usual saving clause,” 
The decision depended on the wording of the particular statute. In this case we 
are of opinion that the right of consoli@ation was not a mere right to take advantage 
of an existing statute when it was repealed but that it was an accrued right. The 
moment that one mortgagee gets in the right of other mortgagees or chargeholders 
the right of consolidation arises as decided by the Judicial Committee in Rama- 
rayanimgar v. Maharaja of Venkatagiri", already cited and it is a valuable vested right 
in property. 

Yet another point raised by Mr. Krishnaswami Aiyar, is that the right claimed 
was one given by the common law of the land and not a right given by a statute 
and that the right given by the common law is not governed by the rule that vested 
rights are not to be taken away except when the amending legislation is clearly 

ressed to be retrospective. But we need not go into this question as we are of 
opinion that the right to consolidate, when the mortgages are on the same property 
is a statutory right given impliedly, as the Judicial Committee pointed out, by 
section 61 of the Transfer of Property Act, 1882. 

It is then said that the law as to consolidation must be the one that exists on 
the date when the right consolidate is claimed in the suit. There does not seem 
to be any basis for this limitation. It is true no doubt that the occasion for putting 


7 M.L.J. LLR Mad. A.C. ; 

891 any i ee (1948) 5 E 52 MLT. ag : LR. s54 I.A. 68; 
2. (89 A.O. 240. LLR. so Mad. 180 (P.C.). 
g. (1890) 15 A.C. 388. 
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forward the right of consolidation arises when the mo r seeks to redeem only 
one of the mortgages leaving the others unpaid and till then the mortgagee holds 
on to his securities and he is not disturbed. ‘The moment he is disturbed he can 
claim that all the securities must be redeemed at one and the same time. It is true, 
that if a mortgagee who gets in all the mortgages and parts with some of them, he 
can no longer claim consolidation with respect to the mortgages which he has 
parted with, but that is because of the inherent nature of the right. It is only those 
mortgages which the person who claims consolidation has at the time of the suit 
that can be the subject of the claim for consolidation. A right of consolidation 
means a right to insist that all the mortgages which are united in one n must 
be redeemed all together or ngot at all. Therefore it presupposes the union of 
several mortgages in the person claiming consolidation and that at the time when 
he claims that right. But this does not mean that the law applicable to such cases 
is that which psevails on the date of the suit. That right accrued when all the 
mortgages became combined in him—and that was obviously in 1929 in this case— 
that is, before the Amending Act came into force. 


The next argument is that the doctrine of consolidation is more in the nature 
of an obligation laid on the mortgagor rather than a right conferred upon the 
mortgagee. This again is merely expressing the right given to the mortgagee in 
terms of the liability imposed on the mortgagor. There is undoubtedly a right 
in the mortgagee to claim consolidation and it is a valuable right. 


It is then said that a subrogee cannot acquire a right of consolidation. Mr. 
Krishnaswami Aiyar urges that even though a mortgagee as such or an assignee 
of the mortgagee can claim consolidation a mere subrogee is not entitled to consoli- 
dation. This argument is fallacious. Subrogation is in our opinion tantamount 
to an assignment in law. The rights of a subrogee are those of an assignee of the 
mortgagee and we see no reason to think that his position is not that of an assignee 
at law. 


A ‘Then it was said that all the mortgages must be live mortgages, that is, they 
must not have been barred at the time of the suit. No decision has been brought 
to our notice laying down such a proposition. So far as the law of subrogation 
is concerned, several decisions of this Court have held that, to enable a defendant 
to use a mortgage as a shiefd by way of subrogation, the mortgage need not be 
alive on the date of the suit—see Ananthanarayana v. Sivaramakrishnayya? and Venkata- 
ramana Reddit v. Rangtah Chsttis*. It is suggested that this rule does not apply to 
cases of consolidation. We see no reason to elifferentiate between the case of consoli- 
dation and the case of subrogation so far as this point is concerned. On the date 
when the right of consolidation arises, the several mortgages must have been live 
` mortgages. Consolidation arises by the fact that several encumbrances became 
united in one person, and on the date when they so became united in one and the 
same person they must all have been live mortgages. To that extent we agree that 
the mortgages must have been alive ; but, if a mortgagee has a right to insist upon 
redemption of all the mortgages which have become united in him, he can hold 
on to the property and claim that the mortgagor, when redeeming the one, must 
redeem all; and in such cases, there does not scem to be any reason or principle 


3 


which necessitates all mortgages being alive on the date of the suit. 


In the result, we reverse the decree of the lower appellate Court and restore 
that of the trial Court with costs here and in the lower appellate Court. 


(This second appeal having been set down on 23rd January, 1946, to be 
mentioned the Court made the following Order :— , 


Time for payment 15th April, 1946. 
K.S. = Appeal allowed. 





I. (1943) 1 M.L.J. 100. a. (1921) 41 MLL J. 890. 
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IN THE HIGH CGOURT-OF JUDICATURE AT MADRAS. 
PRESENT :— MR, JusTiog PATANJALI SASTRI AND Mr. Justice BELL. 


Sri Raja V. Sarvagnaya Kumara Krishna Yachendra Bahadur 
Varu, Rajah of Venkatagiri .. Appellant* 
s l 


The Province of Madras represented by the District Collector of 
Nellore : 


Madras Propristary Estates ae tar Act (I of 1894), sections 17 and 27 (9) —Right to enfranchise 
service inams in zamindari—Secope E I EE 17 aad 27 (3)—Res judicata—- i 
of cleim on admission— -Righi to claim deduchoR in Deti i 


In O. S. No. 10 of 1940, filed by the Zamindar of Venkatagiri against the Goyêrnment of Madras, 
it was held by the District Judge that the Government was not “entitled to resume or assess to public 
revenue inams or lakhiraj lands (other than village service inams enfranchised by Government under 
the provisions of Act II of 1 within the Venkatagiri zamindari or to any reversionary right in such 

” On appeal by the t to the High Court and Privy Council, the Judicial Committee 
held that the jama was assessed on the whole estate inclusive of the iraj and inam lands. Pending 
decision by the Privy Council, the Government had proceeded to implement the policy uoe nrg 
to Aci Dy es service inams, but after the decision of the Privy Gouncil di 

tion of j t But the Zamindar, who took up the position that the 
decision of the Privy Council in no way affected the statutory power of the Government under the 
Act to enfranchise ieee Sort SPA E A ea terial Saco a ty 

and that the unrevereed decision of the trial Court tigatio 
ths) Government under the Art to ente as clase vil Age service ae 1 E NGANG TA 
i O. 5. No. 


obtained from the Government under the compromise ; and liberty was reserved to the Zamindar 
to claim by appropriate Po e a reduction of the peishcush under section 27 (3), and to the 
Government to contest the claim if so advised. In a suit for adjudication of the clam so reserved 
the questions raised were (i) whether the Government had the right under section 17 of the Act to 
enfranchise the village service inams in the Venkatagiri i i notwi ing that the ri 

ect of them was vested in the Zamindar; (#) whether the Government is estopped 


of tion in 

by the judgment of the trial Court in O. S. No. 10 of 1910 from denying that it had such power ; 
(iti) whether section 27 (g) is applicable to the facts of this case whether the Zamindar was 
entitled to compensation way of proportiofiate reduction of pei as provided therein ; 
(io) whether the suit is barred by limitation and not maintainable in view of the proviso to 


section 42 of the Specific Relief Act. 
Held, (i section 17 was designed to enable the Government to deal with inam lands held by 


the of village officers, only where such inams were subject to the reservation at the 
t settlement which give Government right to resume and ames them and as there was no 
such reservation Government had no power to enfranchise them under the section, with 


them were void and of no effect. 


(H) If the Zamindar sued for compensation for loss of his reversionary rights in the inams 
(assuming such a remedy to be open) the Government would be precluded from withdrawing from 
the position which it successfully maintained in the prior suit and obtained judgment upholding the 
right, albcit on the admission of the predecessor in interest of the opposite party. t as in the 
resent case the whole basis of the claim of the Zamindar is founded on section 27 (9) the question 

upon whether section 27 (9) applies at all. 


(iii) Section 27 (3) does not apply to the facts of the case as the village officers to whom 
the Act can be made applicable performed services of a public character and the proprietor could not 
resume the service tenure lands held by them and their rental value never figured in his balance 
sheet and his residuary rights in the inams though rights of property are rights of a shadowy character, 
and the legislature could not have intended to provide for a recurring annual ion for their 
loss which is incurred once for all when the Government enfranchise such inams. Further as the 
inams wero included only in the sense that they were made part of the assets on which payment of 
the permanent ascasment was secured it seems impomible to apply the provision. 





* Appeal No. 294 of 1944. ist March, 1946. 


54 THE MADRAS LAW JOURNAL REPORTS. [1946 


(iw) The right to sue for a declaration that a landlord is not entitled to collect an enhanced 
rent arises on each occasion when such rent is collected and as the same principle has to be applied 
here, whether it is Article 120 or Article’1g1 that applies, there is no bar of limitation. ` 


(#) As further reliefs could not and need not be asked for in the case of a declaration against 
the Government, there is no bar to maintainability of the suit. 


of 1994, that the judgment of the trial Court in O. 8. No. 100 1910 should not operate as res j . 

The of the compromise in O. S. No. 6 of 1994 is that notwithstanding the reservation of liberty 

to the Zamindar to claim a deduction of peishcush under section 27 (9) the ori enfranchisement 

by the Government is nullified and its ent cancellation confirmed ; it follows that there 
ae 


Secretary of S'tats for India v. Raja Sobhanadri Appa Reo, M.LJ. 240: LR 64 LA. 227: 
LL.R 1987 an (PO); aan Stats v. es Rade Poet : (1 ayo L.W. ; Hoystead 
V. The Commissioner of Taxation, L.R. (1926) A.C. 155 and Srman Madabuthi Achamma v. Gopichetii 
Narayanaswami Naidu, (1909) 19 ML.J. 734: I.L.R. gg Mad. 171, referred to. 

Appeal agafnst the decree of the Court of the Subordinate Judge of Nellore, 
dated 31st December, 1943, and passed in O. S. No. 12 of 1941. : 


The Advocate-General (X. Rajah Aiyar), K. Subba Rao and V. Venkatachari 
for Appellant. 


The Government Pleader (X. Kuttikrishna Menon) for Respondent. 
The Judgment of the Court was delivered by 


- Patanjali Sastri, 7.—The appellant is the proprietor of the zamindari of 
Venkatagiri, a permanently settled estate of considerable extent in the district of 
Nellore. Within the estate are numerous parcels of land granted as inams before 
the permanent settlement for various pious and charitable purposes or as remune- 


rajton for village offices in the estate. The Provincial Government, respondent 
herein, purported to ‘‘ enfranchise ” such of these inams as were annexed to certain 
© 


classes of offices in the estate and impose quit-rents thereon payable to 
Government, esis to be entitled to do so under the provisions of the Madras 
Proprietary Estates’ Village-Service Act, 894 (hereinafter referred to as the Act). 
Though the enfranchisement was “ cancelled ” subsequently, the appellant, alleging 
that such “cancellation”? was ulira vires, brought the suit in which this appeal 
arises against the Government for a declaration that he is entitled to have the 
pstshcush or permanent assessment of the zamindari reduced in the manner provided 
for in sub-section (3) of section 27 of the Act.” He also prayed for certain conse- 
quential reliefs which by subsequent amerdment of the plaint were omitted for 
reasons to which reference will be made later. 


The right of resuming or assessing to public revenue the inam lands in the 
estate which were granted before the permanent settlement has been a bone of 
contention between the parties for over a century, but it is not necessary for the 
purposes of this appeal to trace the antecedent history of the disputes further back 
than 1910 when thie apptlant’s grandfather instituted a suit (O. S. No. 10 of 1910), 
in the District Court of Nellore for a declaration that he and not the Government 
was entitled to resume all inams situated within his zamindari whether held rent- 
free (lakhtraj) or on favourable rent, and for an injunction restraining the Govern- 
ment from dealing with them under the inam rules or otherwise. He claimed that 
under the permanent settlement concluded by the Government of the East India 
Company in 1802 with the then Zamindar the terms of which were embodied in 
a sannad-t-nilkeut istimrar dated 24th August, 1802, the Government granted all 
the lands in the zamindari reserving only lands appropriated to the support of the 
Police Establishment besides the three heads of revenue, salt, sayer and spirituous 
liquors, but without any reservation of other lakhiraj lands and lands held on favour- 
able rents such as was contemplated in section4 of the Permanent Settlement Regu- 
lation (XXV of 1802). On the other hand, the Government contended that the 
provisions of the regulations were applicable to the permanent settlement of all 
zamindaries including Venkatagiri, that all lakhirg lands as well as lands held on 
favourable quit-rents must accordingly be deemed to have been excluded from 
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the assets on which the permanent assessment was fixed with the 
result that the right of resuming such lands vested in the Government 
and that, in particular, the Government had, by virtue of the statutory 
power confi by the Act, the right to enfranchise, by the imposition of 
quit-rent, the inams attached to those village offices in the appellant’s 
estate to which that Act had been miade applicable. On the general issue, 
the trial Court held that the Government did not reserve to itself the right to resume 
lakkiraj lands and lands bearing favourable quit-rents at the time of the permanent 
settlement of the Venkatagiri zamindari and was not entitled, either under the 
terms of the sannad or by virtue of Regulation XXV of 1802, to resume such lands, 
and that the Zamindar alone was entitled to the reversion of all such lands and 
had the right to resume or assess them to revenue. With reference to the special 
ground of claim put forward by the Government in respect of village-service inams, 
which was the abet of issue 17, the learned District Judge noted dhat the Zamindar 
did not press the contention raised in that issuc and held that “ehe plaintiff is dis- 
entitled in co ence of the provisions of Act II of 1894, to object to the enfran- 
chisement of village-service inam.” Accordingly he made a decree dated goth 
September, 1912, eclaring that the Government was “ not entitled to resume or 
assess to public revenue inams or lakhiraj lands (other than village-service inams 
ised by Government under the provisions of Act II of 1894) within the 
Venkatagiri zamindari or to any reversionary right in such inams,”’ and permanently 


restraining the Government and its officers from d with such inams under 
the inam rules. The Zamindar did not prefer any a in of the village- 
service inams but the Government, a KI appealing to this Court, 


carried the matter to the Privy Council. In the meantime, acting on the decision 
of the trial Court which was thus allowed to become final so far as it related to the 
village-service inams in the estate, the Government proceeded to implement the 

olicy underlying the Act by enfranchising such inams and substituting salaries 
. for the village establishments, and issued notifications under S. 17 of the Act directing 
that the enfranchisement should take effect in the different groups of villages 
mentioned therein on the various specified dates during the years 1914 and 1915. 
On 15th July, 1921, the Privy Council rejected the appeal. 

As their Lordships’ judgment (reported in Secretary of State v. Rajah of Venkatagtri*) 
forms the principal foundation for the contentions of the parties in these pro ings, 
it is necessary to refer briefly to the conclusions recorded in that judgment. Their 
Lordships pointed out that at the time of the permanent settlement of proprietary 
estates in this Presidency two distinet policies were pursued, one with regard to 
the powerful zamindars who maintained large armies with whom settlement 
was essential on a separate basis; the other a measure of general assessment in 
accordance with the provisions of Regulation KKV of 1802. In the case of “ the 
four western indars,” viz., Venkatagiri, Kalahasti, Bomrauzepalam and 
Sidapore which were held on condition of rendering military service to the ruling 

wer, the settlement was effected “ independently of the provisions of Regulation 
XV of 1802 ” by fixing “ a definite specific assessment on the whole zamindari 
ive of the particular assets derived from each particular unit of property.” 

For Venkatagiri, the permanent assessment, viZ., 1,11,058 star pagodas, was 
arrived at by adding to the “established peishkush ” of 21,673 star pagodas, which 
the Zamindar had been paying as a tribute to the Nawab of Arcot and which, 
Py the treaties of 1792 and 1801 made between the East India pra and the 
awab, became payable to the company, the commuted value of the military 
service (of which the Zamindar was relieved), viz., 98,327 star pagodas, and deducting 
8,942 star pagodas for the loss of revenue arising from sayer, salt and spirituous 
liquors, which the company’s Government reserved to itself. ‘Their Lordships 
laid stress on the absence in the sannad granted to the Zamindar, of any reference 
to the lakhiraj lands within the zamindari, the only reservations being those contained 
in clause 5, and held that section 4 of the Regulation had no application to the 
zamindari, and that ““ both the assessment and the sannad were outside the Regu- 


1. (1921) 41 M.L.J. 624: LR. 48 LA. 415: LLR 44 Mad 864 (P.Q). . 
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lation.” Their Lordships concluded by observing that “ the jama was assessed. 
on the whole estate inclusive of the lakhiraj and inam lands.” 


It will thus be seen that the decision proceeded on broad grounds of the principles 
and policy on which the permanent settlement of the “ four western zamindaries °” 
including Venkatagiri was effected and on the interpretation of the sannad issued 

to the Zamindar—grounds that are equally applicable to the village-service inams. 
situated within the zamindari, although these inams did not form part of the subject- 

matter of the appeal before their Lordships which was concerned only with other’ 
classes of inams in the estate. This is accepted by both parties in these proceedings 

, and it is, accordingly, common ground that village-service inams were ali included? 
in the estate panied to the Zamincar under the sannad, and that, in consequence 
of such inclusion, the reversionary right in such inams was vested in the Zamindar~ ’ 
and not in the Government. 


As a result ofehe decision, the Government reconsidered its position vis a vis 
the village-service inams in the Venkatagiri zamindari and, taking the view that 
no enfranchisement of such inams was legally possible as the right of reversion in 
respect of them was held to be in the Zamindar, the Government issued an order 
(G. O. No. 875 dated 12th June, 1925), dirccting the “ cancellation ” of the 
enfranchisement of such inams. By the same order it was also proposed that the 
Government should maintain only such village officers in the estate as were necessary 
for purposes of general administration and for magisterial, police and revenue 
work, leaving it to the Zamindar either to make his own arrangements for carrying 
on the work of his estate or, if he preferred to employ the same village establishment, 
to contribute the extra cost involved in maintaining the additional establishment 
that would be necessary to carry on the proprictor’s work as well. The Zamindar 
to whom the proposals were communicated protested against the proposed cha $ 
He urged that the Government having gone far in giving effect to the ons 
underlying the Act by actually enfranchising the village-service inams in the estate, 
AS system Of collecting msras and russums from the ryots for payment 


to the officers as additional remuneration and substituting fixed salaries, 
a reverter to the old m would be fraught with serious consequences, He 
accordingly requested that the re-o i of vi service which had 


system 
been introduced under the Actshould be continued. The verament, however, 
paid no heed to this request and carried out their proposals by purporting to “ cancel’” 
the enfranchisement of the village-service inams and the previous notifications 
relating thereto and by framing revised rules under the Act whereby village officers. 
were not required to perform the services which they had theretofore been rendering 
to the proprietor. This led to fresh litigation between the parties. 


The Zamindar took up the position that the decision of the Privy Council 
in no way affected the statutory power of the Government under the Act to 
enfranchise village-service inams in proprietary estates even where such inams were 
included in the estates at the time of their permanent settlement and that the 
unreversed decision of the trial Court in the previous litigation regarding the right 
of the Government under the Act to enfranchise village-service inams in the Venkata- 
giri zamindari was binding on both the parties and precluded the Government from 
re-opening that question. He accordingly brought the suit O. S. No. 6 of 1984, 
in the Court of the Subordinate Judge of Nellore for a declaration that the acts, 
proceedings and notifications of the Government purporting to cancel the enfranchise- 
ment of the village-service inams and promulgate the revised rules ing village 
officers were ultra vires and illegal, and that he was entitled to a proportionate 
reduction of the permanent assessment under section 27 (9) of the Act in conse- 
quence of the Government having enfranchised the service inams included in his 
estate at the permanent settlement. He also sought sundry other consequential 
reliefs to which it is unnecessary to refer in detail. The Government traversed the 
claim, maintaining that the action taken by it subsequent to the decision of the 
Privy Council was in accordance with and consequent on that decision, and that 
section 27 (3) of the Act had no application to the case. The suit, however, ended 
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in a compromise which was recorded by the Court and a decree was passed in 
accordance therewith on 2oth October, 1937. The Government was to assign 
to the Zamindar “ whatever right, title or interest that the Government may 
possess in the village service inams in the Venkatagiri estate ”’ mentioned in the 
plaint schedule, withdraw the special rules applicable to kian: establishments 
then in force in the Venkatagiri indari and apply the general rules previously 
in force ; the Zamindar was to pay every year a sum of Rs. 14,436-2-0 by way of 
an addition to the peishcush payable on the zamindari so long as the Government 
continued to maintain the village establishments in the estate, and, in the event 
of the Government ceasing to do so, to reassign to the Government whatever rights 
the Zamindar obtained by assignment under the compromise ; liberty, however, 
was reserved to the Zamindar to claim by appropriate proceedings a reduction 
of the peiahcush under section 27 (3), and to the Government to contest the claim 
if so advised. It is for an adjudication of the claim thus reserved that the present 
suit has been brought. ° 


Briefly, the appellant’s case is that, notwithstanding the inclusion of the village 
service inams in estate at the permanent settlement thereof, the Government 
had the statutory right under section 17 of the Act to enfranchise the said imams, 
and the Government having validly enfranchised the same and issued title deeds 


grating freehold rights in the properties to the inamdars, could not legally “ cancel ” 
such j nt asit purported to do in 1925. Such cancellation was therefore 


void and inoperative and left the enfranchisement of the inams in full force. The 
appellant, having thus been deprived of the reversio rights in such inams 
which had been included in the assets on which the pei was fixed was entitled 
to the compensation by way of proportionate reduction of the peishcush provided 
for by section 27 (3) of the Act. The appellant maintained that although the 
decision of the Privy Council conclusively established that all pre-settlement inams 
were included in his zamindari at the time of its permanent settlement, it did not 
in any way affect the Government’s statutory power under section 17 of the Act 
to enfranchise the village-service inams in the estate. In any case, the Govern- 
ment, having sought and obtained a decision in its favour in the trial Court in 
Q. S. No. 10 of 1910 as to the existence of such power was estopped from denying 
that it had such power. e 


On the other hand, the Government while admitting, in view of the Privy 
Council decision, that the right of reversion, in the village service inams in the 
Venkatagiri estate was in the Zamindar, averred that, for that very reason, the 
enfranchisement of such inams by the Government was ultra vires and illegal, and 
that its subsequent cancellation was therefore proper and valid. The right of 
reversion in respect of these inams always remained vested in the appellant or, 
at any rate, became revested in him in consequence of the compromise decree 
in O. S. No. 6 of 1934, and he was not entitled to any reduction of the permanent 
assesment payable on his zamindari. In any case, section 27 (3) of the Act on 
which the appellant based his claim was not applicable to the case as the peishcush 
was fixed at the permanent settlement without reference to the assets of the zamin- 
dari. The Government also pleaded that the suit was barred by limitation as well 
as by the proviso to section 42 of the Specific Relief Act, as the appellant, being 
able to seek further relief than a mere declaration of right, omitted todo so. Sundry 
objections as to the valuation of the suit and the court-fee paid thereon were also 
raised. It will thus be seen that the material facts are not in dispute, and the 
questions that fall to be decided are questions cf law and interpretation. 


The learned Subordinate Judge overruled the preliminary pleas put forward 
in bar of the suit. On the merits he held: (a) that the Government had power’ 
under section 17 of the Act to enfranchise the village service inams in the Venkatagiri 
gamindari, although such inams were not reserved by the Government at the 
permanent settlement, (b) that the Government was precluded from contending 
that they had no such power by reason of having successfully pleaded in O.S. No. 
10 of 1910 that they had such power, (c) that Ng Sa aae had no right to cancel 
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the enfranchisement thus validly effected, and (d) that the compromise decree in 
©. S. No. 6 of 1934 did not have the effect of nullifying the enfranchisement or of 
precluding the appellant from contending that the Government had power under 
section 17 to enfranchise the inams. The learned Judge, however, upheld the 
Tespondent’s contention that section 27 (3) on which the appellant’s whole claim 
in the suit was based was not applicable to the case, as the peishcush was fixed 
without reference to the assets of the zamindari and he accordingly dismissed the 
suit. All these points have been argued before us with ability and thoroughness 
by learned counsel on both sides. It may be mentioned here that in view of the 
decision of the Privy Council both parties accepted the position (1) that the pre- 
settlement village service inams ale Vekara zamindari were not reserved by 
the Government at the permanent settlement with the result that the right to 
resume such inams was vested in the Zamindar and (2) that the peishcush payable 
on the zamindar? was fixed without reference to the income derived from the 
properties includtd in the estate, or in the wu of their Lordships, ““ irres- 
pective of the particular assets derived from e articular unit ae property 
‘within the estate.” The argument before us ae ed on that footing. 


The main questions for consideration are whether the Government had the 
right under section 17 of the Act to enfranchise the village service inams in the 
appellant’s zamindari notwiths ing that the right of resumption in respect of 

em was vested in the Zamindar,-and, if so, ee the a crm is caile, by 
way of compensation for the loss of such ht, to a a eae reduction of the 
poe assessment in the manner provided "for in sub-section (3) of section 27. 

must now be taken as settled that village service inams, which formed part of 
the emoluments of village officers charged with the performance of certain public 
duties were excluded as a general rule from the assets of permanently settled estates 
cither as lakhiraj lands or lands paying only a favourable quit rent as provided in 
Regulation XXY of 1802. See ‘Secretary of State Jor India v. Raja Sobhanadn Appa 
Raot. Although the right of resuming these inams was thus reserved by the Govern- 
ment, the appointment and control of these officers was left fared in the hands 
of proprietors, and this led to lack cf discipline and efficiency among certain classes 
of village-officers. With a view to bring these officers under more efficient control, 
the Government decided, on,the one hand, to subject their appointment by the 
proprictors to the approval and confirmation of the Revenue cers of the Govern- 
ment, and, on the other, to substitute a system of payment by fixed salaries in lieu 
of remuneration by means of service tenure lands, which, being thus no longer 
required to provide such emoluments, the Government took power to enfranchise 
by imposition of quit rents. To give effect to this policy, the Act was passed as 
an enabling measure which the Government was empowered by notification to extend 
in whole or in part to any proprietary estate within the Presidency and to any of 
the specified classes of village-offices. The power of enfranchisement was con- 
fi by section 17 which, so far as material here reads thus : 

E ee remuneration of a village-office consists in whole or in part of lands or assignments of 
ayable in respect of -lands, Begins pe ce ear ar of or annexed to such 
co by the State, the Government may enfranchise the said from the condition of 

ihe by the imposition of quit rent underthe rulesfor thetime beingin force in respect ofthe 


hisement of village service inams in villages no tly scttled or under such rules as 
the Government may lay down in this behalf; such er yanas gh, shall take effect (from such 


date as the Government may notify) : 


+ + + * + * 
and provided, further, that any lands or emoluments derived from lands which may have been 
panied bye ey at any lads ent vel fana nish may ae er 


may be resumed ap grantor or his representative. 


The question is whether the village service inams in the Venkatagiri zamindari 
to which the Act has been extended were ““ granted or continued in respect of or 
annexed to the village offices i the Siate.’ 
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The learned Government Pleader broadly contended that the Government 
had no authority to enfranchise lands held in service-tenure unless such lands had 
been reserved and excluded at the time of the permanent settlement as provided 
in section 4 of Regulation KKV of 1802, the terms “ granted ” “ continued ” and 
“ annexed ” by the State implying that the tenure was held under the Government, 
so that it could resume the lands and terminate the tenure. In support of this 
contention he strongly relied on the decision of the Privy Council, in Secretary of Stats 
Jor India v. Raja Sobhanadri Appa Rao}, already referred to. In that case the proprietors 
of certain permanently se estates sued the Government to recover possession 
of service inams which the Government had purported to resume under section 17 
of the Act, and the question arose whether the bands had been granted or continued 
in respect of or annexed to the village offices there in question by the State. Some 
of the lands were totally exempt from the payment of revenue while others were 
subject to quit rents. This Court held that the former class must be regarded as 
having been excluded from the permanent settlement as lakhiraPlands and therefore 
** continued ” in respect of the offices by the State within the meaning of section 17, 
while the latter were held to fall outside the scope of the reservation under section 4 
of the Regulation as not ag lands paying ‘ only’ favourable quit-rents as they 
were also subject to liability for service, and, therefore, also outside the scope of 
section 17. On appeal, their Lordships held that the reservation under section 4 
of the Regulation extended also to service inams paying quit rents to Government 
as the word ‘ only ’ was not meant to exclude liability to service, and that accordingly 
these inams must also be treated as ‘ continued’ by the State and so enfranchisable 
by the Government. The importance of the decision for the purposes of the present 
case lies in the fact that both this Court and the Judicial Committee made reser- 
vation by the Government at the time of the permanent settlement the test of the 
inam having been ‘‘ continued ” by the State. In other words the Government’s 
Tight to enfranchise village-service.inams was considered to rest on their exclusion 
from the assets of the zamindari at the settlement. Their Lordships observed 
that the framers of section 17 must have contemplated that continuance would be 

roved by reference to the provisions of section 4 of the Permanent Settlement 

egulation “on which so much is found to turn ” and that the word “ continued ” 
was probably taken from that section ‘‘ so that, assuming lands paying only favour- 
able quit rents to be included in the reservation’in section 4 of the Regulation, 
their Lordships are of opinion that continuance by the State has been proved in 
these cases. Whether they are so excluded from the Permanent Scttlement is the 
important question.” Reservation*at the time of the Permanent Settlement was 
similarly regarded as the test of liability to enfranchisement under section 17 in 
Secretary of State v. Sri Raja Vasi Reddi*, where Venkatasubba Rao, J., after referring 
to section 4 of the Regulation observed : 

“Thus from the exclusion springs the right of the Government cither to continue or abolish, 
for, if these various articles were included in the Zamindari, what right could the Government there- 
after exercise in respect of them ?” 

These decisions would seem to support the contention of the Government Pleader, 

_ The learned Advocate-General appearing for the appellant drew attention 
to the observation at page 871 in Secretary of State for India v. Raja Sobhanadn Appa 
Rao}: 

“ As in all these cases the vill Kiyan as Dart of there emane re en bed been ee Uie 
revenue payable in respect of the forming part of their remuneration as well as the lands 
themselves, and as such assignments can only have been by the State, it might that all such 
amignments of revenue must have been made and continued by the State within the meaning of the 
section, and that it empowered the Government to enfranchise,” 
and he submitted that, on that view, the inams now in questicn should be held 
to fall within section 17 as having been ‘ granted’ by the State. It seems to us, 
however, that the expressions “ granted’ and “ annexed ” by the State must be 
taken in the context not only as referring to the origin of the tenure, but as implying 
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also the continuance of the tenure under the State at the time of enfranchisement. 
This view would be in harmony with the interpretation by their Lordships of the 
word ‘continued ”?” and ae by restricting the application of the section to 
inams reserved at the permanent settlement, avoid the anomaly of the Government 
dealing with prop granted to the Zamindar; for it must be remembered, 
as pointed out by their Lordships, that “ enfranchisement consists in releasing the 
lands from service and renouncing the reversionary rights of the State and con- 
firming the inam to the grantee his heirs and assigns to dispose of as they might think 
proper subject to the payment of a quit rent and also, in some cases of a pecuniary 
payment” (p. 869). How could the Government exercise such rights Sopa 
in forming part of the estate granted to the Zamindar under the permanent 
settlement as in the present case? It was said that if the power of enfranchisement 
under section 17 was intended to be restricted to inam lands reserved under the 
settlement, it would”have been unnecessary to confer statutory power on the Govern- 
ment for the purpdse, as the Government would have no difficulty, ral: the 
reversionary right in such inams, in enfranchising them. ‘This argument overlooks 
that service inams are held on certain conditions of tenure, and the Government 
may well have thought that it was desirable, to avoid litigation, to take statutory 
power to enfranchise such inams without reference to the terms on which 
were held, in order to give effect to their scheme of reorganization of village establish- 
ments-in poe . It was also argued that the second proviso to the 
section which empowers Zamindar to resume service inams granted by him 
or his predecessor having been construed in Secretary of State for India v. Raja Sobha- 
nadrt Raot, as being applicable only to post-settlement grants, the body of 
the section must be understood as authorizing the Government to enfranchise all 
pre-settlement inams whether reserved or not. Otherwise, it was said, no one 
would have the right to resume such inams where they were not reserved. 
argument is fallacious. Where such inams were not reserved but included in the 
estate at the settlement, the right of the Zamindar to resume where resumption ` 
has become possible, does not rest on the proviso but on the grant evi- 
denced by hissannad. On the other hand, the proviso shows that the Legislature 
did not intend to expropriate proprietors of the right of resumption vested in them. 
It was finally that, whereas section 2 contemplated the application of the 
Act to “any estate,” the constriction suggested for fhe respondent would exclude 
from the purview of the Act Venkatagiri and other zamindaries similarly settled 
under special sannads and thus substantially defeat the object which the Legislature 
had in view. We see no force in this argum@nt. The Act is an enabling one, 
and the scope of its application is to be determined by a notification issued by the 
Government extending the Act or “ any portion thereof” to any particular estate. 
In passing such an Act, the Legislature may well have contemplated the appli- 
cation of any of its provisions only where the necessary or appropriate conditions 
for the application of that provision were present-for instance in the case of section'17 
where the right to resume is vested in the Government. The general 

of section 2, cannot, therefore, be taken as authorising the application of the Act 
so as to involve expropriation of the proprietors of their reversionary rights in the 
service inams included in their estates. 


In our opinion, section 17 was designed to enable the Government to deal 
with inam lands held by the specified of village-officers only where such 
Inams were subject to reservations at the permanent SEN which gave Govern- 


ment the right to resume and assess them, and, as it is common ground that the 
lands here in question were not so reserved, the Government had no er to. 
enfranchise them under the section, with the result that the acts, sere, Aa and 
notifications of the Government purporting to enfranchise them were void and 
of no effect. - 

The question next arises whether the respondent is estopped by the judgment 
of the trial Court in O. S. No. 10 of 1g10 from contending that.the Government 
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had no power under section 17 of the Act to enfranchise service inams in the appel- 
lant’s estate. As has been stated, that decision was based on the concession made 
by the appellant’s grandfather so far as village-service inams were concerned, 
and there was no adjudication by the Court on the merits of the Government’s 
claim based upon the Act. But as pointed out in Hoystead v. The Commissioner of 
Taxation!, estoppel by judgment extends also to matters of admission fundamental 
to the decision. The question there was whether in an essessment to land-tax 
upon the estate left by a testator to his six children on the terms contained in his 
will, the assessees were entitled to six deductions of a certain sum as “‘ joint owners ” 
of the estate or only to one deduction, and it was decided that they were entitled 
to six. The decision was based on a construction of the relevant provisions of the 
taxing statute relating to the assessment of “Joint owners,” it being admitted by 
the Commissioner of Taxation that the assessees were joint owners under their 
father’s will. In the assessment for a subsequent year, however, the Commissioner 
sought to limit the deductions to one, contending that his admigsion in the previous 
proceeding that the assessees were “‘ joint owners ” of the testator’s estate was erro- 
neous in law. Their Lerdships held, reversing the decision of the Court of 
Australia, that the Commissioner was estopped by the judgment in previous 
assessment proceeding. Lord Shaw, delivering the judgment of the Board, observed : 
“In the opinion of their Lordships it is settled, first, that the admission of a fact fundamental 
to the decision arrived at cannot be withdrawn and a fresh litigation started, with a view of obtaining 
another judgment upon a different assumption of fact ; seco , the same principle applies not only 
to an erroneous admission of a fundamental fact, but to an erroneous assumption as to the legal 
quality of that fact. Parties are not permitted to ee ee oe 
may entertain of the law of the case, or new veruions w they present as to what should be a proper 
apprehension by the Court of the lega result either of the construction of the documents or the 
t of certain circumstances, If were permitted litigation would have no end, except when 
ingenuity is exhausted.” 
In regard to the service inams which the Government purported to enfranchise 
under colour of the Act, the learned District Judge held that the then Zamindar 
was “‘ disentitled in consequence of the provisions of Act I of 1894 to object to the 
enfranchisement of village-service inams.” That was the judicial answer to the 
Zamindar’s objection raised in issue 17 in that suit, though the answer was given 
in consequence of the Zamindar “not now pressing the contention raised ” in that 
issuc. We consider that the respondent having c aimed the right under the Act 
to enfranchise the village-service inams in the appdilant’s estate irrespective of their 
reservation and obtained judgment upholding the right, albeit on the admission ` 
of the appellant’s predecessor, is estopped from contending that the Government 
had no such right. ° 


Theré are, however, limits to the operation of the estoppel. If, for instance, 
the appellant had sued for compensation for loss of his reversionary right in the 
inams (assuming such a remedy to be open to the appellant in the circumstances 
of the case, as to which we express no opinion) the Government would undoubtedly 
be precluded from withdrawing from the position which it successfully maintained 
in the former suit. But the estoppel does not, in our opinion extend so as to prevent 
the respondent from placing bifore the Court what should be the proper cons- 
truction of section 17, in so far as such construction is found to have a e 
on the true meaning and effect of section 27 (3) on which the appellant has found 
his whole claim to relief in this suit. It was for that reason that we have considered 
‘and expressed our opinion on the merits of the difference between the parties in 
_regard to the construction of section Si This brings us to the consideration of 
the most important question in the appeal, viz., whether section 27 (3) is applicable 
-to the case. 

Section 27 (so far as material) runs thus: 

“on or after the date notified under provisions of this chapter— 

_(1) ifia any estate the cost of village establishments was provided for by a reduction of the 
- permanent assessment on the condition that the amount of such reduction be devoted to paying 
-the village establishments, it shall be lawful for the Government to require the proprietor to pay, 


~ 
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along with the present assesment such not exceeding the amount of such reduction. 
as = a Sl a at the Gis Gach reduction of the classes of village officers 
brought within the scope of this Act; ` 
(2) Where the said cost of village establishments was provided for by a deduction from the 
asscts of an ostate before its permanent assesament was fixed, it shall be lawful for the Government 
to require the proprietor to pay, along with the present permanent assessment, a sum to that 
by which it would have been i had no such deduction been made an account of the remme- 
ration of the classes of village officers brought within the scope of this Act ; 
in either of the cases referred to in sub sections (1) and (2) the proprietor shall no longer be 

liable for the payment of such clases of village officers ; i 
l (3). Where the cost of maintaining any office to which this Act has been extended under section 2, 
-and which is in existence in an estate at the date upon which this Act is extended thereto was included 
in the assets upon which the permanent assessment of the estate was fixed, the said t assess- 
ment shall be reduced to the amount at which it would have been fixed bad no such inclusion in the 
asects taken place.” 

Sub-section (3) is by no means a model of perspicuity in draftsmanship, but we do 
not share the diffculty felt by the learned Subordinate Judge in ane Ain the 
appellant’s interprétation of the ““ cest of maintaining any office ” being “ included 
‘in the assets’? on which the peishcush was fixed. If the full annual rental value 
of a parcel of land appropriated as emoluments of an office was taken into account 
for the purpose of in ing the peishcush payable on the estate the cost of main- 
taining that office could be said to have been “included in the assets ” upon 
which the permanent assessment was fixed. The difficulty, however, in the way 
of accepting the appellant’s contention lies deeper. 

The section is manifestly designed to provide for a readjustment of the pecuniary 
obligations of the Government and the proprietor consequent on the scheme of 
reorganization of village establishments in proprietary estates under which the 

-Government assumed the responsibility of paying fixed salaries to certain village 
officers out of the -provincial funds,. relieving the proprietors of liability in that 
behalf. The first two sub-sections present no dificul ; for they contemplate 
and provide for cases where the cost of village establishments was providéd 
for at the time of the permanent settlement by allowing, in the one 
case, a reduction of the peishcush after it was arrived at on the basis of the assets 
included in the estate, and in the other, a deduction from such assets before fixing 
the assessment on the balance. In either case, the peishcush is to be proportionately 
increased, as the ers is po longer to be liable for remunerating the vi 
officers co - It is worthy of note that in neither of these cases does 
enfranchisement of village service inams enter into the adj ent. Does it enter 
into the adjustment provided for in sub-section (3)? learned Advocate- 
General suggested that the sub-section was specifically designed to provide , com- 
pensation to the proprietor where service inams included in a zamindari at the 
permanent settlement were enfranchised by the Government in exercise of its statu- 
tory power under section 17 and was thus complementary to the latter provision. 

ecd, 1t was claimed that unless section 17 is construed as authorizing the Govern- 
ment to enfranchise even inams which were included in the zamindari, there would 
be no case to which sub-section (3) of section 27 could be applied. We cannot 
agree. An obvious case for its application would be where contributions levied 
from the ryots for the remuneration of village-officers had been taken into account 
in fixing the peishcush at the time of the permanent settlement. As such collections 
are prohibited under section 30 where the Act is brought into force, the Zamindar 
would be entitled to the reduction of the‘peishcush as provided for in sub-section (3) 
of section 27. We have already expressed our opinion that section 17, on its true 
construction, does not pane nar Se Government to enfranchise village-service 
inams which were not reserved at the permanent settlement. If so, it must follow 
that section 27 (3) was not intended to deal with expropriatory enfranchisement 
under section 17. > : 
ing however, that such enfranchisement is authorised by section 14, 
we ded it dificult to accept the view that section 27 (9) was intended to Drake 
co tion in such a.case. Why should a recurring reduction of the peishcush 
be allowed as compensation for loss of an asset of no practical value to the i P 
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When the new scheme is introduced in a proprietary estate, the Government takes 
upon itself the responsibility of paying the vi -officers in consideration of which 
it would, on the assumption made, get the quit-rents imposed on the enfranchised 
lands as an off-set against the new liability assumed by it. But how does the new 
scheme affect the proprietor’s financial position? He was under an obligation to 
maintain the village-establishment before the Act was extended to his estate. As 
the village-officers to whom the Act can be made applicable performed services. 
of a public character, the proprietor could not resume the service tenure lands 
held by them. Their rental value never figured in his balance-sheet. No doubt 
the reversionary rights in the inams are rights of property. But they are rights 
of such shadowy character in the case of inams held by public officers whom the 
Zamindar was bound to maintain that it is diffifult to suppose that the Legislature 
intended to provide for a recurring annual compensation for their loss which, 
such as it is, is incurred once for all when the Government ises such inams. 
For all these reasons we are inclined to think that section 27 (3) was not intended 
to provide compensation for enfranchisement of service inams by the Government 

er section 17. 

There is a still serious difficulty in applying section 27 (3) to the present case. 
However anomalous may be the result, as indicated above, of applying section 
27 (3) to inams included in the zamindari but enfranchised by the 
under section 17 aana bees enfranchisement to be authorised by that provision) 
it must be admitted that the language of section 27 (3) is apt to cover a case where 
the inams were included in the assets in the sense that the rental value of the lands 
were taken into account for the purpose of increasing the peishcush. But where, as | 
in the present case, the inams were included (according to both gale only in - 
the sense that they were mado part of the assets on which the payment of the per- ~ 
manent assessment was secured, it seems impossible to apply that provision. Such 
a case does not fit into the pattern of adjustment provided for erat Though? 
the expression “included in the assets upon which the permanent assessment of 
the estate was fixed ” might, if it stood alone, mean inclusioh in either of the senses 
indicated above, oe in the context of the whole sub-section, particularly 
with the sentence i iately following, we think that it can only mean inclusion 
in the sense first mentioned, that is to say, that the rental value of the inam was 
taken into account for the purpose of increasing the peishcush. As we have already 
pointed out, the permanent assessment of the Venkatagiri and kindred zamindaries 
was fixed, under their special sannads, without reference to the assets comprised 
in them, by simply adding to the ““ established peishcush,” which was only a fixed 
tribute, the commuted value of the military service which those Zamindars had 
thefetofore been, but were no longer to be, liable to render. We are of opinion 
that section 27 (3) cannot be applied to such special cases, even assuming, for the 
purpose of argument, that section 17 authorised the Government to enfranchise 
service inams which were not reserved at the permanent settlement and that section 
27 (3) was intended to provide for compensation generally for such expropriatory 
enfranchisements. 


Reliance was placed on behalf of the appellant on an observation of Ramesam, 
F., in Secretary of State v. Sri Raja Vasi Reddit, referred to already where the learned 
Judge, in ing an argument based on section 27 (3) that village-service inams 
must be deemed to have been included even in estatessettled under R tion KKV 
of 1802, remarked that the provision might be explained with reference to the 
settlement of the Venkatagiri and kindred zamindaries under special sannads which 
did not follow the policy of the Regulation and, included the fficer’s emolu- 
ments. It would be less than fair to the learned Judge to regard a remark of 
somewhat doubtful import made in passing as expressing his considered view on 
the point with which we have to deal. 

There remains for consideration the question as to the effect of the sy sasa 
decree in O. S. No. 6 of 1934. on the points in controversy here. ‘The learned Govern- 
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ment Pleader claims that two results followed from that decree ; first, that if there 
arose any estoppel from the judgment of the trial Court in O. S. No. 10 of 1g10 
as to the Government’s power under the Act to enfranchise inams included in the 
Venkatagiri zamindari it was destroyed and the matter was set at large; and 
secondly, that, notwithstanding the reservation of liberty to the appellant to claim 
a reduction of peishcush under section 27 (3) the original enfranchisement by the 
Government was nullified and its subsequent cancellation in 1928, was affirmed, 
with the result that there is no basis left for the present suit. 

We are unable to accept the first of these suggestions. Though the doctrine 
of res judicata is often treated as a branch of the law of estoppel, it is really founded 
on the public policy of putting an end to all litigation in regard to the same matter 
or, in the words of Lord Shaw in the case above referred to, “ of setting to rest 
rights of litigants,” and cannot be waived even by the consent of the parties. It 
was not therefore competent for the parties to agree by their compromise in O. S. 
No. 6 of 1934 that the judgment of the trial Court in O.S. No. 10 of 1g10 should 
‘not operate as res judicata. Nor do we find in the terms of the compromise any 
indication that intended to do so. There is, however, more force in the second 
contention. It will be seen from the material provisions of the compromise which 


we have already summarised that the parties to restore the status quo, so 
far as the service inams were concerned, by providing that whatever right, title or 
interest that the Government might possess in the vi service inams which they 


had p rted to enfranchise should be assigned to the Zamindar subject to a con- 
dition of 1 -assignment in case the Government ceased to maintain the village 
establishments in the zamindari. It is not suggested that this event has pened 

re-assignment has been made. If the appellant has thus reacquired whatever 


3 ~ right the Government affected to acquire in village service inams in the estate by 


tr 


the enfranchisement proceedings, it is difficult to see how any claim for a reduction 
“of the permanent assessment could be founded on section 27 (3). If the appellant 
has sustained any loss or damage by reason of the Government’s acts and proceedi 
or on account of any "complications arising out of such acts and proceedings, the 
appellant may have a remedy against the Government under he ordinary law 
(as to which we express no opinion), but such loss or damage would afford no 
ground for the special form of relief by way of abatement of the annual peishcush 
rovided for in section 27 (3)e It was said that the provision in the compromise 
or an annual payment of Rs. 14,436-2-0 in addition to the peishcush practically 
nullified the effect of the en ea by the Government of their right, title or 
interest in the inams, as the said sum represented the total of the quit-rents which 
the Government had imposed on the lands at the time of their enfranchisement, 
so that the position was left substantially as it was-before. The suggestion, however, 
overlooks that the Government undertook liability under the compromise to main- 
tain. the village officers in Goel on the basis of the old rules under which the 
officers performed various duties to the zamindar, and the Government was thus 
entitled to stipulate for a contribution from the Zamindar for the purpose. That 
the contribution happened to be fixed at the same amount as the total of the quit- 
rents imposed on the lands in respect of which the Government assigned their right, 
title and interest to the Zamindar under the compromise can make no difference 
to the legal effect of the transaction. : 
The Ee ee ee Oe ee 
words. the learned Subordinate Judge has held that the suit was not barred 
by limitation, applying Article 131 of the Limitation Act. That article provides 
a period of twelve years for a suit to “‘ enforce a periodically recurring right” the 
eriod commencing from “ when the plaintiff is first refused the enjoyment of the 
” It is not disputed for the respondent that if that article is applicable to 
the case, the suit wo be well within time, but it is by the learned Govern- 
ment pleader that the article is not applicable as the appellant claims not a “‘ recur- 
ing’? right but a deduction which if allowed in this suit would once for all fix his 
liability at a reduced sum. He suggests that the residuary Article 120 is applicable 
40 the case, and as the right to sue for a declaration accrued at least on gth August, 
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1934, when the Government filed the written statement in O. S. No. 6 of 1934, 
den the appellant’s right to a reduction of the peishcush, the suit brought 
more than six years later, on 20th December, 1940, is barred. It is unn 

to consider the applicability of Article 181 to the present case for, even if Article 120 
is applied as suggested for the respondent, the suit would be in time. This Court 
has held in Sriman Madabushi Achamma v. Gopisetti Narayanaswami Naidu, that the 
Tight to sue for a declaration that a landlord is not entitled to collect an enhanced 
rent arises on each occasion when such rent is collected. The same principle must 
apply here. It is not denied that the Government has been collecting every year 
peishcush at the original rate without allowing the deduction claimed. In such 
circumstances there can be no bar of limitatien. 


As regards the maintainability of the suit for mere declaratory relief, it is to be 
observed that the plaint as originally filed prayed also for the appointment of a 
Commissioner for ascertaining the reduction allowable under s¢ction 27 (3) and 
for an injunction restraining the Government from collecting any sum in excess 
of the peishcush thus reduced. These pra were, as stated y, subsequently 
deleted by amendment of the plaint. e prayer for appointment of a Commis- 
sioner is said to have been dropped in view of section 33 of the Act and section 58 
of the Madras Revenue Recovery Act (II of 1864), the effect of which is to bar he 
jurisdiction of Civil Courts to decide any question regarding payment under sec- 
tion 27 of the Act or land revenue payable to Government. ¢ appellant contends 
that he was not thus in a position to seek further relief by way of ascertainment of 
the amount of reduction allowable to him under section 27 (3). Nor could he ask, 
before the peishcush was actually reduced, for any injunction to restrain the Govern- 
ment from collecting it at the usual rate. Furthermore, it was not necessary for 
the appellant to ask for an injunction against the Government as a declaration - 
of the appellant’s right by the Court was sure to be respected and carried out. 
We accept these contentions and hold that the suit is not barred under the proviso 


to section 42 of the Specific Relief Act. $ 
In the result, the appeal fails and is dismissed with costs. 
V.P.S. —— , Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sm ALFRED Henry LIONEL Leaca, Chief Justice AND Mr. Justice 
LAKSHMANA Rao. a 


The Governor-General of India in Council, represented by N 
the Secretary in charge of Railways, New Delhi .. Petittoner* 


D. l 
U. Raghunandan Shenoy .. Respondent. 
Civil Procedure Code (V of 1908), section Bo and Order VII, rule 11 (d)—Swuit for s against a Railway 
Taking over of Railways by Gooernoment of India;—Amendment of pleini by « of Governor- 
stot RE as a party to suii—Notics to Goosrnor-Genera] in Council under section Bo, Civil Procedure 
-Cods, essential for maintatnabiltiy of swit. 

On the 6th June, 1 the ndent in this petition sued the South Indian Railway Company ' 
ile te tee <a for short delivery of goods consigned to him. But on the st of ril 1944, 
the Government of India had teken over the South Indian Railway and relief, if at all, _ 
only be granted against the Governor-General of India in Council, The respondent a a for 
ee ee ee second defen- 
dant. His application was but he gave no notice under section 80, Civil Procedure Code, 
o ibe Govern General ia Council, On a contention that the suit did not lie in the absence of such 
notice, | l 

Held, that the suit was not maintainable without notice being served upon the Governor-General 
in Council under section 8o of Civil Procedure Code. 

Governor-General of India in Council v. R rishnasoami Pillai, Appeal No. 558 of 1944, followed. 
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Great Indian Pexiasular Raikoay Co. v. Sreeramulu, A.I.R. 1928 Mad. 599, overruled. 

Held also, Order VII, rule 11 (d) of the Civil Procedure Code applies to a case where the suit 
appears from the statements in the plaint to be barred by law and cannot apply to a case like this, 

Fagadishchandra Dæ Dhabal Deb v. Debendraprasad Bagchi, (1930) I.L/R. 58 Cal. 850, distinguished. 


Petition under section 25 of ate XI of 1887, pi raying that the High Court 
will be pleased to revise the order of the Court of the District Munsiff of Mangalore; 
dated a6th March, 1945 in S.Q.S. No. 183 of 1944. 


S.S. Ramachandra Atyar for Petitioner. 
M.L. Nayak for Respondent. 
The uae of the Gourt was delivered by 


The Chief .—The petitioner in this case is the Governor-General of India 
in Council. On the 6th June, 1944 the respondent instituted in the Court of 
the District Munsiff of Mangalore a suit for damages for short delivery of goods 
consigned to him from Calicut by the South Indian Railway GQompany Ltd. On 
the 1st April, 1944 the Government of India took over the South Indian Railway 
and relie coul en only be eee against the Governor-General of India in 
Qouncil. The respondent applied for leave to amend his plaint by adding the- 
Governor-General of India in Council as the second defendant, and his application. 
was granted ; but he gave no notice under section 80 of the Civil Procedure Code. 
Having been ‘added asa party, the Governor-General of India in Gouncil hon NA 
that the suit did not lie because the requisite notice had not been 
objection was overruled by the District Munsiff who on the authority of ie Aa 
0f oss, J., in Great Indian Peninsular Railway Co. v. Stesramulut, held that notice 
was not necessary in the circumstances. 


resent suit is a small cause action and the petition now before us has. 
been "aed under section 25 of the Provincial Small Cause Courts Act. In the 
first place the petitioh came before Happell, J., who doubted the correctness of 
the judgment in the Great Indian Peninsular Railway Go. v. Sreeramulu!. Consequently 
he referred the petition to a Bench for decision. 


We agree’with the learned Judge that the decision in Great Indian Peninsular 
-Railway Co. v. Sresramulu, is erroneous. The suit could not be maintained without 
saka ae served upon the petitioner under section 80 of the Code of Civil Pro- 

ae of this Gourt in Governor-General in Council v. Arishnaswam 
Pillai, a case and the decision im Great seria ELA Ralwar Railway 
Co. v. Sretramulul must be overruled. 


The learned advocate for the respondent has aca that instead of this. 
Court dismissing the suit, it should direct that the plaint be rejected under Order VII, 
rule 11 (d) and in this connection he has refi to observations made in Fagadis— 
chandra Deo Dhabal Deb v. Debendraprasad Bagchi”. The facts there were entirely: 
different for the facts in the present case and that judgment has no application. 
We are not able to adopt the cotitse suggested on behalf of the ondent because 
the plaint was in proper order when it was presented. Order VII, rule 11 (d) 
applies to a case where the suit appears from the statements in the plaint to be 
barred by law, which is not the position here. 


In these circumstances, the o ee which the Court can pass is an order 
dismissing the suit with costs plus the costs of the present petition and this is the 
order which we make. - 


K.C. Sutt dismissed. 


2 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm ALFRED Henry LIONEL Leacn, Chisf Justices, AND MR. JUSTICE 


RAO. 
The Indo Union Assurance Co., Limited .. Appellant* 
D. 
T. Srinivasan. . . Respondent. 


Principal and agent and master and sercant—Relationship—Distinction betiwoeen— T ests— Wrong ful 
termination —Damages Right to. iji 

There is a difference between the relationship of master and servant and that of principaland agent. 
-A principal has the right to direct what work the agent haseto do, but a master has the further right 
to direct how the work is to be done. An agent would be entitled to damages in the event of the 
agency being wrongly terminated only if he had been successful in his agency. 

Appeal against the judgment of the Hon’ble Mr. Justice Kufthi Raman, dated 
26th April, 1945 and passed in the exercise of the Ordinary Ofiginal Civil Juris- 
diction of the High Court in O.S. No. 267 of 1944. 

N. V. B. Sankara Rao and G. Vasanta Pai for Appellant. 


N. Panchapakesa Atyar for Respondent. 
The Judgment of the Court was delivered by 7 


Ths Chief Justice. —The appellant is a limited liability company which was 
formed to carry on business in life insurance. Its business was not a prosperous 
one and at the end of 1943 it was taken over by the Prithvi Insurance Company 
Limited, since when its business has been run as a “closed one” which m 
that new policies are not being issued. aa 

On the 4th August 1941, the appellant engaged the respondent to act as its 
* Field Superintendent” for a period of ten years. This merely meant that he 
was to canvass for policies on behalf of the appellant with the right to appoint 
persons to assist him but to be remunerated by him out of his own pocket. His 
own remuneration wasto be a commission of 75 per cent. on the first year’s premium 
income and 10 per cent. on premiums paid by way of renewal. Should the business 
introduced by him in any one year fall short of Rs. 2,00,000, the rates of commission 
on Rs. 1,50,000 were to be 70 per cent. and 8} fer cent. respectively. If the 
business did not amount to more than Rs. 1,00,000, the rates of commission were 
to be 65 per cent. and 7} per cent. ively. In addition to the commission 
the respondent was to be given a “ consolidated allowance ” of Rs. 75 per mensem, 
payable in advance on the first of each month. This allowance was not by way 
of salary. According to the respondent’s evidence it was paid to him for ex- 
penses incurred for meeting agents, treating them and going about. It was 
anticipated that his monthly expenses in this connection would be Rs. 75. The 
contract further provided that he should be paid on the first of each month Rs. 100 
as an advance against the commission earnet| by him. The respondent was left 
to conduct his canvassing as he chose. He admits that in this respect the company 
had no control over him. = 


The respondent appointed several persons as his sub-agents, but they introduced 
very little new business to the plaintiff. Including the respondent’s own efforts 
only seventeen policies were secured, ting Rs. 26,000. The respondent 
was entitled by way of commission to the sum of Rs. 369-5-0. By the goth November, 
1941 he had drawn Rs. 536-8-0 as commission in advance. The appellant’s general 
manager was one K. S. Ramamurthi with whom the respondent was on very 
friendly terms until the beginning of December, 1941, when they fell out. On 
the 1st December, 1941 the general sent a statement of account to the 
respondent showing that he was indebted kgo ayang in he maof Ka, I,217-15-0 
after allowing for the commission due to him. In this statement the respondent 
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. was debited with advances which the company had paid to his sub-agents and 
to one N. S. Mani who had not been by him. The respondent protested, 
but the general manager maintained t the advances had been paid with the 
respondent’s consent. It is said that the respondent never put his foot inside the 
appellant’s office after the middle of December, 1941 and that no business was 
done by him or by his sub-agents beyond the business to which reference has already 
been made. It should be mentioned that most of those policies lapsed in 1942. 

On the 2oth November, 1944 the respondent filed on the Original Side of this 
Court the suit which has given rise to the appeal. He alleged that the appellant 
had broken its contract with him and he claimed the sum of Rs. 10,000 by way 
of damages. He maintained that he would have earned this amount if he had 
been allowed to continue as Field Superintendent for the unexpired portion of 
the ten years. He alleged that the general manager had been guilty of sharp 
practice and thatehe had done all that was incumbent upon him to do. 


The suit was*tried by Kunhi Raman, J., who held that the respondent had 
not substantiated his charge of sharp practice on. the part of the general manager ; 
but he considered that the appellant had broken the contract because it had insisted 
on the respondent agreeing to a statement of account in which he had been wrongly 
debited with advances made by the appellant to his sub-agents. The learned 
Judge found that the plaintiff was entitled to a decree for damages in the sum of 
Rs. 3,000 on the footing that the allowance of Rs. 75 per mensem was in fact salary. 
He held the date of breach to be the 1st January, 1942 when the appellant refused 
to pay him the allowance for that month. The sum of Rs. 3,000 represents Rs. 75 
per mensem for forty months by which time the respondent had obtained another 
appointment. The ap is from this decision. The appellant says that the 
contract was not one of service but of agency and the learned Judge erred in law 
in treating the allowance of Rs. 75 per mensem as salary. 


We consider that the appeal is well founded. The contract was certainly 
not one between master and servant but one between principal and agent, and 
therefore damages cannot be granted on the basis of the relationship of master 
and servant. The difference between the relationship of master and servant and 
that of principal and agent is stated in Halsbury’s Laws of England! to h this : 

“A principal hai the right to dirpct what work the agent has to do ; but a master has the further 
e Maes wan Ghe Gers eee i 
As we have indicated, the appellant had no right to direct how the respondent 
should do his work. 


As the Rs. 75 was not salary, but merely an allowance to be paid to the 
respondent to meet the expenses incurred by him when carrying out his duties. 
as an agent of the appellant, it is obvious that it cannot be made the basis of assess- 
ment of damages for a breach of the contract in suit. We are not satisfied that 
the appellant was in breach. The correspondence indicates that the company was 
willing to continue to employ the respondent. But assuming that the learned Judge 
was right in holding the appellant to'be in breach, the ndent must show that 
he has suffered damage. e leárned Judge held that the appellant was under 
no obligation to accept policiés procured by the respondent and therefore future 
commission could not be regarded as a basis for assessing d . If the res- 
pondent had been successful in his agency, he would certainly be entitled to d 
in the event of the agency being wrongly terminated, but he was not su ‘ 
We have said sufficient to indicate that he did practically no work, that he intro- 
duced very little business to the appellant, that the little business which he did 
introduce was of a very unsatisfactory nature and that in respect of this business 
he has been paid all that is due to him. The respondent has proved no damage and 
therefore in any event he is not entitled to a decree. 

The appeal is allowed with costs here and below. 

K.S.. 


Appeal allowed. 
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[FULL BENOH.| 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :-—Sir ALFRED HENRY LioneL Leacn, Ghief Justice, Mr. Justice 
LAKSHMANA RAO AND Mr. Justice RAJAMANNAR. < | 


Gangadara Ayyar and others. .. Patittoners* 
D. - 
Subramania Sastrigal and others .. Respondents. : 
Civil Procedure Cods (V of 1908), section 110—Decres in respect of 6 out of 11 items claimed valued at 
more than Rs. 10,000—A defendant against the decres and cross-objections by plaintrff in regard to 4 out ef 
items disalloeed—Dinmissal of appeal and allowing of cross-Sbjecttons—Valus of items allowed less than 
10,000—No question of law tavolved—Leave to a to Prioy Council by defendants as against the decree in 
regard to all the 10 Decree of High Court ons of variation 
to issus as of right. ° ~ 


Plaintiff the reversioner to the estate of S claiming to be entitled to all thè 11 items of property 
of S valued at Rs. 31, 304 sued for a declaration that they belonged to S and that a settlement deed 


The value of these 4 items was Rs. 9,190. The appeal was eaea bae he aa Nem 
were allowed. The defendants wanted to appeal to the Privy Council in respect of all the 10 items, 
On an objection by the plaintiff that as there were concurrent findings so far as 6 items of the erty 
are cobectned the dandana could only apal witaaegan (te awani T High Cour 
in appeal and they in themselves did not the requirements of the Civil Procedure e with 
remand 19 value, there being no question of law involved, 


Held, that the petitioners wish to challenge in the appeal to the Privy Council the validity of 
the plaintiff's claim with regard to 10 out of 11 items of p and the High Court's decree varied 
the decree in respect of four of the items, This being a of yarieton and. anf eed 


the petitioners are entitled as of right to a certificate under the provisions of section 110, 
Procedure Gode. 

Casc lew discussed. Ramanathan Chetty v. Subramanian Chetty (1926) 531 MLJ. 295 Overruled. ° 

Petition under sections 109 and 110 and Order 45, rules 2 and 3 of the Code 
of Civil Procedure, praying that in the circumstances stated therein and in the 
affidavit filed therewith the High Court will be pleased to-grant leave to the 
petitioners herein to appeal to His Majesty in Council against the judgment and 
decree of the High Court in App. No. 134 of 1943 (O.S. No. -86 of 1941 on the 
file of the Court of the Subordinate Judge of Trichinopoly.). : 


K. P. Ramakrishna Atyar for Petitioners. 


S. Amudachari, S. Panchapagesa Sastri and K. R. Krishnaswami Aiyar tor Res- 
pondents. 

The Order of the Court was delivered by 

The Chisf Justice. —The petitioners seek a certificate permitting an appeal to His 
Majesty in Council. They were the second, third and fourth defendants in the 
suit. The plaintiff (the first respondent) sued for a declaration that the eleven 
items of property described in the schedules annexed to his plaint belonged to the 
the estate of one Sundaram Ayyar, who died on the 14th September, 1937 
and that a deed of settlement executed by Sundaram A 's mother on the grd 
November, 1938 in respect of these properties was ae The plaintiff was the 
reversioner to the estate and he claimed to be entitled to all the properties. The 
trial Court gave him a declaration in ect of six of the eleven items of property 
but dismissed the rest of the daim: The petitioners appealed to this Court 
on the ground that the trial Court had erred in giving the plaintiff a declaration 
in of the six items. The plaintiff filed a memorandum of cross objections 
in which he said that the Subordinate Judge should have declared him to be entitled 
to four of the remaining five items. The appeal was dismissed, but the memo- 
randum of cross objections was allowed. The petitioners wish to appeal to the 
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Privy Gouncil in respect of all the ten properties awarded to the plaintiff. - In 
the trial Court the total value of the eleven properties in suit was stated to be Rs. 
Rs. 31,304. The value of the six properties in t of which the Subordinate 
Judge gave’ the plaintiff a decree was Rs. 21,214. e value of the four properties 
referred to in the memorandum of cross objections was Rs. 9,190. 

The application is opposed by the plaintiff. He says that as there were con 
current findings so far as six of the properties are concerned, the vee can only 
ge tera regard to the four items awarded to the plaintiff by this Court on appeal 

that they in themselves do not fulfil the requirements of the Code of Civil 
Procedure with regard to value. The petitioners say that the value of the four items 
is immaterial, because the subjectematter of the proposed appeal will be the ten 
items of property in respect of which the plaintiff has succeeded and their value 
is and has been at all material times far in excess of Rs. 10,000. The application 
has been placed Before a Full Bench because there is a conflict of authority in this 
Court on the queStion whether there is a right of appeal in circumstances such 
as we have here. 

. _ Appeals to the Privy Council are governed by the provisions of sections 109 
and 110 of the Qode of Civil Procedure. Where the case fulfils the requirements 
of the Gode with regard to value, a party has a right of appeal if the decree of the 
appellate Court varies the decree of the trial Court. ere the appellate Court 
the decision of the Court below, an appeal lies only when it involves some 
substantial question of law. In this case it is admitted that there is no substantial 
question of law. Undoubtedly the decree of this Court varied the decree of the 
` trial Court in an important respect, because it gave four more items of property 
to ‘the plaintiff. 
_' Beforé turning to the decisions of this Court which have been quoted in argument, 
it 15 necessary to refer to the judgment of the Judicial Committee in A at 
v. Ruprao,! as it is referred to in many of the reported cases. There the plaintiff 
claimed to be entitled as an adopted son to property valued at more than Rs. 10,000. 
One of the defendants, the widow of the alleged adoptive father, denied the adoption 
and claimed to be entitled to Rs. gooo per annum by way of maintenance. 
The trial Court held that the plaintiff had substantiated his plea of adoption and 
gave the widow maintenance aj the rate of Rs. 800 per annum, which was 
upon the estate..--On appeal by her the decree of the trial Court in so far as it 
concerned the adoption was cofirmed, but the rate of maintenance was varied. 
Instead of Rs. 800 per annum the widow was awarded Rs. 1,200 per annum. She 
and a defendant who had also claimed, but unsuccessful , to be an adopted son 
‘wished to appeal to His Majesty in Council. The appellate Court refused leave 
and the petitioners applied to the Judicial Committee for special leave, at the 
same time intimating that they did not propose to question the concurrent 
that the plaintiff was the adopted son. ir Lordships granted the petitioners 
ial leave. In delivering the eee of the Board, Lord Dunedin said that 
contention of their counsel that they were entitled to leave by virtue of the 
proviners of section 110 of the Code was correct. They had a right of appeal. 
ord Dunedin added that the petitioners’ chance of success was not material to 
their ke ak aan As the petitioners accepted the finding with regard to the plain- 
tiff’s adoption, the special leave given was limited to the question of maintenance. 
18 here a pronouncement of the Judicial Committee that where there is a 
variance of the decree passed by the trial Court, the party affected thereby is 
entitled as of right to a certificate subject, of course, to the requirements of the 
Code being fulfilled with regard to value. 


There are two decisions of this Court which support the petitioners’ application 
for leave to appeal. They are Shunmuga Sundara Mudaliar v. Ratnavelu Mudaliar®, 
and Perichtappa Chettiar v. Nachiappen?. In the former case the plaintiff sued for 
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a general account against a trustee alleging specific instances of malversation. 
The trial Court held that only two of the eight charges had been proved. The 
value of the account was stated to be Rs. 14,458. The two charges in respect 
of which the plaintiff succeeded represented Rs. 7000. The defendants appealed 
in respect of the two charges ih had been proved and the plaintiff filed a memo- 
randum of cross objections relating to the other six charges. This Court dismissed 
the suit in its entirety on the ground that accounts had been rendered and had 
been suppressed and, therefore, it did not consider the appeal or the memorandum 
of objections in detail. The plaintiff applied for leave to appeal to the Privy Council. 
The application was o E on the ground that the case did not fulfil the require- 
ments of the Code with regard to value, because the appellate decree had in effect 
confirmed the trial Court’s decree with regard to two of the charges and the 
remaining six charges represented less than Rs. 10,000. Phillips and Odgers, 
JJ., held that the subject matter of both the appeal and the memorandum of cross 
objections was the same, namely, the liability to account, and he decree of the 
High Court could not be construed as embodying two distinct decrees. There 
was a single decree in respect of a single subject matter and it did not affirm the 
decree of the first Court within the meaning of section 110 of the Code of Civil 
Procedure. 


In Perichtappa Chettiar v. Nachiappan+, a similardecisin was given by Reilly and 
Ananthakrishna Aiyar, JJ. That was a suit for accounts against an agent. The 
plaintiff valued his relief at Rs. 40,000. The trial Court gave him a decree for 
Rs. 5,682. The defendant appealed to the High Gourt and the plaintiff preferred 
a memorandum of cross objections, claiming a decree for a further sum of Rs: 20,000. 
This Court allowed the defendant’s appeal in part and reduced the amount 
decreed by the trial Court by some Rs. 4,000. It allowed the memorandum of 
cross objections to the extent of only Rs. 150. On an application by the plaintiff 
for leave to appeal to His Majesty in Council it was held that this Court’s decree 
had varied the decree of the trial Court to his prejudice and.as the subject-matter 
of the suit in the trial Court and in the appeal to the Privy Council was upwards 
of Rs. 10,000, he was entitled to a certificate. ; 


The decisions of this Court which are relied upon by the other side are those 
given in Ramanathan Chetti v. Subramanian Cheiti?, Venkitascoami v. Sekkuttt*, Velayya 
v. H. R. E. Board, Madras*, and Chockalingam Ghetti v. Official Assignes, Madras*. 

Ramanathan Ghetti v. Subramanian Chetti*, was also decided by Phillips and 
Odgers, JJ., but two years before they decided Shanmuga Sundara Mudaliar v. Ratnavelu 
Mudaliar®, In Ramanathan Chetti v. Subramanian Ghetti? the appeal was dismissed 
in its entirety, but a memorandum of objections filed by the respondent was allowed 
to the extent of Rs. goo. The appeal involved a pure question of fact. It was 
held that the memorandum of objections was in effect a cross ap and as the 
decree of this Court affirmed the decre of the trial Courtin so far asthe defendant’s 
appeal was concerned, no leave to appeal could be granted. In the first place, 
this judgment is in conflict with the judgment of the same learned Judges in Shanmuga 
daia Mudaliar v. Ratnavelu Mudaliar®. In the second place, we consider that 
they erred inseparating the appeal from the memorandum of objections and treating 
the orders of this Court thereon as embodying two separate decrees. Only one 
decree was drawn up and it certainly varied the decree of the trial Court. In these 
circumstances the appellant was entitled to a certificate granting leave to appeal 
and we must hold that that case was wrongly decided. 


When the facts are appreciated, Venkitaswami v. Sekkutti?, is not really in point. 
The facts are these. A mortgagee brought a suit on a mortgage bond which 
had been executed by the first and fourth defendants, the first defendant being 
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ason and the fourth defendant the widow of a deceased Hindu. The second 
defendant was the brother of the first defendant and the third defendant was the 
son of the first defendant. The trial Court gave a decree against the first and fourth 
defendants for the full amount claimed, but held that the second and third defendants 
were lable only for a small part of the debt. The plaintiff appealed to this Court, 
which affirmed the trial Court’s decree in so far as it affected defendants 1, 2 and 4, 
but reversed it in so far as the third defendant was concerned. It was held that 
he was liable for almost the full amount claimed. The plaintiff applied for leave 
to appeal against the second defendant. It was held by Venkatasubba Rao and 
Cornish, JJ., that he was not entitled to a certificate because this Court’s decree 
in respect of the second defendant,was one of affrmance. A distinction was drawn 
between the words “ decree or final order” in clause (3) of section 110 and the 
term “the subject-matter ’? mentioned in clause (1). There all that the plaintiff 
was wanting to do was to challenge in the Privy Council the finding that the second 
defendant was only liable for a small portion of the decree. The mM decree 
had certainly affirmed the trial Court’s decree so far as the second defendant was 
concerned and the application for leave did not travel beyond him. Although 
we do not accept ail the observations made in the judgment, we see no reason 
to question the correctness of the decision on the peculiar facts of the case. 


The decisions in Velaypa v. H.R.E. Board, Madras, and Chockalingam Chetti 
v. Official Assignes, Madras? do not go beyond Venkitanwami v. Sekkutti? and therefore 
it is not necessary to discuss them in detail. 

In our judgment the petitioners are entitled under the provisions of section 110 
to the certificate asked for by them. As we have indicnted: they wish to challenge 
in the appeal to the Privy Council the validity of the plaintiff’s claim with regard. - 
to ten of the eleven items of property and this Court’s decree varied the decree 
of the trial Court in respect of four of the items. This being a decree of variation 
and not of affirmance, the petitioners are entitled as of right to a certificate and 
one will issue. ii 

The proposed appeal does notinvolve any question of interpretation of the 
Constitution Act or any Order in Council passed thereunder. 


I 


V.S. : è Petition allowed. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE WADSWORTH AND MR. Justice PATANJALI SASTRI. 
Sree Rajah Vadrevu ViswaSundara Row Bahadur ..  Appellant* 


D. 
Vadlamannati Kusalaramayya (died) and others .. Respondents. 


Madras Agriculturists’ Religf Act (IV of +1938), sections 3 (11) and 8 and go— Mortgage ported 
Fe Se is got ail PA RAC Se eer OES Ke bah, hypotheca ın is tt jes 
parag sae Offeial Recetwer—Avction purchaser—Exteat of relisf he can claim—Sons’ shares in properties 
sold fetal Receiver for father’s debi— Whasther valid. 

The first defendant and his two sons, second and third defendants, for whom also first defendant 

, suit hypotheca to the plaintiff, first defendant’s son-in-law, for a certain amount 
of which a major portion remained unpaid. Still the ings of the lower Court were that a portion 
of the consideration passed which was the amount clai by the plaintiff in the mit. The sixth 
defendant happened to be the successful bidder at an auction held by the Official Receiver, in insol- 
vency p against the mortgagor, of the properties including the suit hypotheca. But the 
sixth defendant had nothing more than a contract of sale atthe commencement of the coming into 
operation of the Agriculturist Relief Act. Apart from that the sixth defendant was not an 
agriculturist. On the question of the extent of relief to be granted to the sixth defendant, 





I. ee 1 M.L.J. 487. | 3. (1936) 71 M.LJ. 580: I.L.R. 1937 Mad 
2. (1940) 2 MLL.J. G45. IRI. ok 
* Appeals Nos, 56 and 192 of 1941. 18th April, 1945. . 
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Held, (1) that the relief to which he should properly have been entitled on the assumption of 

the lower Court was a scaling down of the debt to the principal sum actually advanced under the 
with interest at 61 per cent. from first October, 1937. Nachiappa Chettiar v, M 
(1942) 1 M.LJ. 329 ref. Hence plaintiff would be entitled to a decree against sixth - 

dant for the entire amount of consideration that actually passed with interest at 74 per cent. upto 
date of redemption and subsequent interest at 6 per cent. oie 

As regards liability of the sons, second, and third defendants, for the debt of the father, and ar- 
regards tho validity of the sale of shares by the Official Receiver, 

Held, that the defendants e and g remained owners of their respective shares in the hypothece 
after the sale, and were entitled to redeem the mortgage, 

Virmpatsha Reddi v. Siva Reddi, (1943) 2 M.L.J.87:1.L.R (1944) Mad gra and Suryanarayana- 
murthy v. Veeraju, (1944) 1 M.L.J. 292 followed. 4 l 

Appeals against the decrees of the Court of the Subordinate Judge of Masuli- 
patam in O.S. No. 29 of 1937. : 


Appeal No. 56 of 1941. > 
P. Satyanarayana Rao and V. Damodara Rao for Appellant. 


B. V. Ramanarasu, Ch. Raghava Rao, G. C. Venkatasubba Rao and V. V. Sastri 
for Respondents. 


Appeal No. 192 of 1941. 
Ch. Raghava Rao for Appellant. 


P. Satyanarayana Rao, K. Kameswara Rao, V. Damodara Rao, B. V. Ramanarasu,. 
G. G. Venkatasubba Rao and V. V. Sastri for Respondents. 


The Judgment of the Gourt was delivered by 


WapswortTH, J.—These two appeals arise out of a suit on a mortgage, Ex. A, 
dated the 28th September, 1930. The first defendant on behalf of himself and 
his minor sons, the second and third defendants, mortgaged a large portion of. 
his property to his son-in-law, the plaintiff, for a nominal consideration of Rs. 1,25,000 
of which it is common ground, a major portion was not paid. The lower Court 
has found that the mortgage was supported by consideration to the extent of 
Rs. 55,287-8-0 which is the amount claimed by the plaintiff. In 1932, as a result 
of a petition filed by another creditor in ril rigg1, the first defendant was 
adjudged an insolvent. The execution of the suit mortgage, Ex. A, was one of 
the acts of insolvency alleged. The learned District Judge found that Ex. A 
was not a fraudulent transaction, but holding that another act of insolvency 
had been committed he adjudged the first defendant an insolvent. This decision was 
confirmed in appeal by the High Court which did not go into the question of the 
character of the present suit transaction. The suit on the mo was filed on 
the 2gth September, 1937. On the 19th April, 1937, the Official Receiver, the 
fourth defendant, held an auction of the first defendant’s properties including the 
hypotheca. The successful bidder was the sixth defendant, but the actual execution 
of the sale deed in his favour was not effected until the goth January, 1939 and 
it was registered on the roth May, 1939. 


The sixth defendant is the appellant in A.S. No. 192 of 1941 and he seeks 
to challenge the lower Court’s ing that the mortgage was a bona fide transaction 
supported by consideration to the extent of Rs. 55,287-8-0. We do not propcse 
to go in detail into the question-of consideration, for we are in full agreement with 
the finding of the learned Subordinate Judge. It seems to us quite clear that 
although the plaintiff is the son-in-law of the first defendant, he was only persuaded 
to enter into this transaction by the intervention of two pleaders interested in the 
family, one of whom was a creditor of the estate, and that the whole aa of the 
transaction was to enable the first defendant to pay off his creditors. lt appears 
moreover that the cash consideration was devoted to the discharge of the more 
pressing creditors and that in all probability the full consideration of the mortgage 
would have been advanced and utilised for the same purpose, had it not been 
for the economic disasters which afflicted the whole country shortly after the date 


10 
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ofthe mortgage. ‘The result of the depression was that the plaintiff found it difficult 
to collect his own dues and the creditors who had not been paid became nervous 
and precipitated matters by filing the insolvency petition. Having regard to the 
elaborate documentary evidence supporting the previous debts which are included 
in the suit mortgage and the absence of any indication that this evidence is not 
true, we agree with the lower Court in ing that the suit mortage was a valid 
transaction supported by consideration to the extent of Rs. 55,287-8-0. This 
disposes of A.S. No. 192 of 1941 which is dismissed with costs of first Respondent. 


A.S. No. 56 of 1941 is the plaintiff’s appeal which is concerned solely with 
the relief allowed to the sixth defendant by the lower Court under the Madras 
Agriculturists’ Relief Act. The arguments of the appellant are, firstly, that the 
aixth defendant is not a debtor entitled to relief under the Act so far as the suit 
mortgage is concerned seeing that he acquired no interest in the hypotheca of the 
mortgage until the 2zoth January, 1939 : secondly, that the sixth defendant is not 
an ““ agriculturist”’ under that Act in that in July, 1935 he purchased three villages 
forming part of an estate in respect of which villages peishkush amounting to 
Rs. 738 and jodi amounting to Rs. 203 is payable so as to being into operation 
proviso (D) to section 3 (11) of the Agriculturists’ Relief Act; and thirdly, that 
the scaling down of the debt has been carried too far, even assuming that the sixth 
defendant is entitled to relief. We are of opinion that the appellant should succeed 
on all these three contentions. 


In order that the debtors may be entitled to releif under sections 8 and g of 
Act IV of 1938, there must be a “debt” at the commencement of the Act, that 
is.to say; the 22nd March, 1938. At the commencement of the Act the sixth 
defendant owned no interest in the hypotheca. All that he had was a contract 
for the sale thereof in respect of which he had made a payment and was at that 
time disputing his liability to pay full stamp duty on the sale deed to be executed. 
Having regard to the terms of section 54 of the Transfer of Property Act it cannot 
“be said that he owned any interest in the suit land so as to make him Liable to dis- 
charge the debt thereon. (Vide Perianna v. Sellappa!). It is also clear that the 
sixth defendant was not an agriculturist. It is admitted that he purchased the 
three villages in respect of which peishkush and jodi are payable, in Court auction 
on the 22nd July, 1935. At the time when the lower Court’s judgment was 
pronounced the sale was er attack, but it has since been confirmed and it is 
~ now undeniable that the sixth defendant is the titular owner of those villages. 
The lower Court accepted his contention that he was a benamidar for the fifth 
defendant in the purchase of these villages ; buf even so it seems to us undeniable 
that the titular owner of an estate i», under the definition in section 3 (5) of the 
Madras Estates Land Act, a landholder, being a person entitled to collect the rent. 
‘The matter has been the subject of a previous decision by us. (Narayanasami 
Reddy v. Veerasamt Reddy*). See also Rangaswami Reddi v. Gopalakrishna’ Reddi*, 
“The question of the extent of the relief which could be granted to the sixth defendant 
if he were entitled to relief only becomes material if the case goes further. But 
it seems to us that the lower Court is clearly wrong in allowing the sixth defendant 
to claim relief with respect to the original principal of the antecedent promissory 
notes for which he was under no liability whatever. The relief to which he shoul 
properly have been entitled on the assumption of the lower Court was a scaling 
down of the debt to the principal sum actually advanced under the mortgage with 
interest at 61 per cent. from ist October, 1937. The matter is covered by our 
decision in Nachiappa Chettiar v. Marappa Goundan*. The result therefore so far 
as the sixth defendant is concerned is that the plaintiff is entitled to a decree against 
him for Rs. 55,287-8-0 with interest at 71 per cent. compound up to the date 
of redemption and costs in both Courts and subsequent interest at 6 per cent. 
interest will be calculated from 28th September, 1930, on Rs. 52,287-8-0, and from 
5th November, 1930 on Rs. 3,000. 





i ore : a Se : IL.LR. 1939 Mad. 218. A ER : MES e 


11] SRINIVASARAGHAVAN J. KALIANNA GOUNDAN. 75 


The question of the liability of the second and the third defendants under 
this decree forms the subject of a memorandum of cross objections filed in forme 
pauperis. 

The contention of the second and third defendants is that the sale by the 
Official Receiver of the estate of their father, the first defendant, to the sixth defendant 
does not convey to him the title of the two sons, defendants 2 and 3. ‘This contention 
is based on the full Bench decision in Ramasastrulu v. Balakrishna Rao1, which has 
been extended to cases of sales of the sons’ interest by the father by the decision 
of a division bench in Virupaksha Reddi v. Siva Reddi? which we have followed in 
Suryanarayanamurthy v. Vesraju?. It follows from these decisions that after the sale 
by the Official Receiver, defendants 2 and 3 remained the owners of their shares 
in the hypotheca. They are therefore entitled to redeem the mortgage. 


They do not claim any relief under Madras Act IV of 1938. Jt has been urged 
by the sixth defendant that the Court should, without any claim on their behalf, 
find that they are entitled to relief as agriculturists, so that the relief which is given . 
to them as mortgagours may ¢enure to the benefit of the sixth defendant who 1s not 
an agriculturist. We have no doubt, held that when the mortgagors are given relief 
under Madras Act (IV of 1938) and the burden upon the property is thereby lightened, 
the fortuitous benefit of that relief will be enjoyed by a subsequent purchaser, 
though the latter is not himself entitled to claim the benefits of the Act. This 
fortuitous benefit, however, cannot be claimed as of right by the purchaser who 
is not ap agriculturist. I: isthe accidental result of a claim successfully advanced 
by the mortgagors. In the present case, the mortgagors have not claimed such 
a benefit nor have they adduced any evidence to show that they are agriculturists. 
We therefore cannot accede to the request of the sixth defendant that the.right 
of the mortgagors to relief should be investigated merely with the object of giving 
an accidental relief to the non-agriculturist purchaser. The memorandum of 
objections is therefore allowed with costs as against the sixth defcndant and the 
decree will be amended so as to provide for the redemption of the mortgage by 
defendants 2 and 3 on payment of the amount of Rs. 55,287-8-0 with interest at 
74 per cent. compound calculated as indicated in the judgment on the main 
appeal up to the date of redemption. PA 

Time for redemption—six months. A l 

The sixth defendant will pay the Court-fee due to the’Government on the 
memorandum of cross-objections. e 


K.C. A. S. 56 of 1941 Allowed ; A. S. 192 of 1941 dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Srr ALFRED HENRY LIONEL Leaca, Chief Justices, AND Mr. JUSTIOB. 
LAKSHMANA RAO. 7 
Srinivasaraghavan alias Srinivasa Chakravarthi and others ..Appellants* 

v. SA 

Kalianna Goundan and others - .. Respondents. 

Deed—Coastruction— Mortgage by conditional sale or outright sale—Agroement to mortgags followed by 
‘conditional deed of sale "Stamp paper bought «x the name af cconer of the property—Patta not transferred 
— Deed ons of mortgage by oral sale. - 

The defendants 2 to 4 entered into an agreement with the laintiffs on 18th June, 1934, which 
stated that “wo have sti Alias one tah TAA IN wawan TE execute a deed 
of usufructuary mortage in your favour in respoct of the | be ing to mo escribed hereunder 
for Rs. 7,000... . stipulating a period of five years that, at c expiry of the period of five years 
aforesaid L aball pay to yali tb Kan er toe ea amount of Rs. 7,000 and eem 
the same and that in default of payment as aforesaid you take the land described hereunder 


_ 1. (1942) 2 M.LJ. 457: 1-L.R. (1943) Mad. 212. 
83 (F.B.). g. (1945) 1 MLL J. 292. 
2. (1943) 2M.LJ.87: LLR. (1944) Mad. 
*T.P.A. No. 52 of 1945. 28th March, 1946. 
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for the aforesaid sum of Rs. 7,000 itself by way of absolute sale.” fan ot kag Ag saja a haere 
-on the 25th June, 1994, the d endants 2 to 4 executed in favour of the plaintiffs a deed 

as a “conditional deed of sale for Rs. 7,009.” It recited that ‘‘In order to discharge our family 
debt claims we have executed a conditional sale in your favour of the undermentioned lands for a 
sum of Rs. 7,000.... ee se) ngece eee oon thah fwe wuh ur owa mons, 
make payment to you in cash of the aforesaid sale consideration of Rt.7,000, on the 25th June, 1999, 
the date of completion of five years from this date, you should execute in our favour a deed drak 
reconveying the undermentioned land at our cost. ... If we failed to pay you the said amount 
-of Rs. 7,000 before the expiry of the aforesaid period of five years you shall from the 26th June, 
1939, bold and enjoy the entioned property with absolute rights’. The stamp paper for 
the t was bought by the defendants and not the plaintiffs. The patta had not been transferred 
to the names of the plaintiffs. On a question whether the transaction of the 25th of June, 1934, 
constituted an absolute sale or a mortgage by conditional sale, 


Held, in deciding this question the Gourt can only have regard to the two documents quoted, 
read in the light of the surrounding circumstances. e agrecinent of the 18th June expressly stated 
“that the transaction was to be'a usufructuary mo with the right of redemption at the end of 


five years. The fact that it proceeded to state that if the defendants do not redeem, the plaintiffs 
“ball bold the propesty as owners cannot be construed as a conveyance to them before the expiry of 
. the period fixed for redemption. The instrument of the 25th June is entirely in accordance with 
-the t of the week before. The later document emphasises the fact that it is a deed of condi- 
ti sale. The plaintiffs were not to have the rights of ownership until there had been a failure 
to redeem. In the meantime the defendants were to retain an interest in the property and that 
interest is only the interest of the mortgagors. These taken along with the purchase of stamp by the 
defendants and the non-transfer of the patta, lead to the conclusion that the document should be 
Tead as constituting mortgage by conditional sale. 

Appeal under Clause 15 of the Letters Patent against the judgment of Chandra- 
sekhara Aiyar, J., dated grd August, 1945, in S.A. No. 1759 of 1944 preferred to 
the High Court against the decree of the District Court of Salem (Additional 
District. Judge), in A.S. No. 92 of 1943, preferred against the decree of the Court 
of the Subordinate Judge of Salem in O.S. No. 44 of 1942. 


T. V. Muthukrishna Aiyar and V. N. Venkatavaradachariar for Appellants. 


The Advocate-General (X. Rajah Atyar) and 5.9, Ramachandra Aiyar for Res- . 
pondents. ` 
. The Judgment of the Court was delivered by 


Ths Chief Justice.—The question in this appeal is whether a transaction entered 
into as 25th June, 1934, constituted an absolute sale or a mortage by condi- 
tional sale. z 


In O.S. No. 380 of 1935 of the Court of the District Munsiff of Namakkal 
the first defendant in the present suit obtained a money decree against the defendants 
2 to 4 and in execution proceedings he attached the property in suit, 2.58 acres 
of agricultural land. The plaintiffs enteted an objection. They claimed by virtue 
of the deed of the 25th June, 1934, to be the absolute owners of the property. By 
an order dated the 11th June, 1941, their petition was dismissed on the ground that 
it was belated. ‘Thereupon they filed a suit under the provisions of Order XXI, 
rule 63 of the Code of Civil il Procedure. They asked for a decree setting aside the 
order dismissing the claim petition and an injunction restraining the first defendant 
from proceeding in execution. ‘This suit was criginally filed in the Court of the 
District Munsiff, but as the value of the property exceeded the pecuniary limits 
of that Court’s jurisdiction, the plaint was returned for presentation in the Court 
of the a A ken of Salem. The suit was tried by the Subordinate Judge, 
who held that the deed constituted a mortgage by consditional sale. This decision 
was upheld by the Additional District Judge of Salem on appeal. The plaintiffs 
then appealed to this Gourt. The appeal was heard by Chandrasekhara Aiyar, J., 
who disagreed with the Courts below. He was ofthe opinion thac the transaction 
amounted to an absolute sale with a conditicn for re-purchase. The appeal is 
-by defendants 2 to 4 under clause 15 of the Letters Patent. 


The instrument of the 25th June, 1934, must be read with an agreement, 
dated the 18th June, 1934. This agreement was entered into with the plaintiffs 
by the third defendant as th- manager of the joint family consisting of himself 
and-his sons, the second and fourth defendants. Ii reads as follows: 
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“We have stipulated these conditions that I shall within two weeks time execute a deed of usu- 
fructuary mortgage in your favour in respect of the land belonging to me and described hereunder 
for Rs 7,000... . stipulating a enoa or ve yenta, (ah al ie Diy cre ee 
aforesaid, I shall pay to the i a o ee 7.000 and redeem 
tha aae Sad that adedi of payment as aforesaid take the land described hereunder 
for the aforesaid sum of Rs 7,000 itself by way of ute sale and therefore I have agreed that I 
would within the two weeks aforesaid execute the deed giving all the particulars, Snare pai tole 
and hand over the same to and out of the said amount I have received you on this date 
qui SE Re coos cash art ma ecards he bales remataing 1 shall adjust the same towards the 
debts to be quoted in the deed when the document is executed, execute the document, get the same 

j and deliver it to you; and I shall also deliver posession of the land to you; I shall deliver 
apen E aan ere a ee This itself shall be the 
receipt for the payment of the said sum of Rupees five hundred.” 


It will be observed that there is no agreement tere for an absolute conveyance 
to the plaintiffs. The agreement is for the execution ofa usufructuary mortgage 
with the condition that if the mortgage amount was not repaid within five ycars, 
the mortgagees should then have the right to retain the property as vendees. 


The deed of the 25th June, 1934 was executed as the result of this agreement. 
It is described as a “ conditional deed of sale for Rs. 7,000” and cpens with this 
statement : 

‘* Deed of conditional sale executed on the 25th day of June, 1934, corresponding to Tamil 11th 
Anj of Bhava, by us three namely”. 

Then follow the names of defendants 2 to 4 and the names of the plaintiffs in whose 
favour the deed was to be executed. The document proceeds : 

| an aba aa ad Na angan E papan rl whe an sanagara Ba a Sg 
ofthe undermentioned nanja land, which belongs to individual No 1 outofusby virtueof adoption, , 
for a sum of Rs 7,000.” or 
After an acknowledgment of the receipt of Rs. 500 paid on the 18th June, 1934, 
and the receipt of the balance of the consideration there is this statement : 

“Asthe total sum of Ra 7,000 has, in the aforesaid manner, been received by us from 
you, in accordance with our request to you and in accordance with the conditional (arrangement) 
come to after discussion by us, both the parties, (that is), we have all jointly agreed to the condition 
that, if we, with our own moncys, make payment to you in cash of the aforesaid sale consideration of 
Ra. 7,000 on the 25th June, 1939, the date of completion of five years from this date, you should 
execute in our favour a deed of resale reconveying the undermentioned nanja land at our cost.” 

“The words “ in accordance with the conditional arrangement ’’ mean in accordance 
with the agreement of the 18th June, 1934. 


ef. 
There are then these provisions : ; 

the said amount of Rs. 7,000 before the expiry of the aforesaid period 
-of five a "i Gm akih Tube 1939, hold and enjoy the undermentioned roperty with abso- 
lute rights, hereditarily from father to son, grandson so on, with rights of gift, , sale, 
etc. After the period of five years neither we nor our heirs shall have any right or subsequent 

claim in respect of the undermentioned land,” 
In deciding whether the transaction between the parties constitutes an absolute 
‘sale with an option to re-purchase or a mortgage by conditional sale, the Court 
can only have regard to the two documents quoted, read in the light of the 
-surrounding circumstances. See Jhanda Singh v. Wahid-ud-dint. We have no 
hesitation in holding that these two documents should be read as constituting a 
-mortgage by conditional sale. In the first place, the agreement of the 18th June, 
1934, expressly stated that the transaction was to be a usufructuary mortgage with 
„the right of redemption at the end of five years. The fact that it proceeds to state 
that if the defendants do not redeem at the end of that period, the plaintiffs shall 
hold the property as owners cannot be construed as a conveyance to them before 
‘the exviry of the period fixed for redemption. In the second place the instrument of 
the 25th June, 1934, is entirely in accordance with the agreement of the week before. 
In the third place, the later document emphasises the fact that it is a deed of condi- 
tional sale. . The plaintiffs were not to have the rights of ownership until there 
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had been a failure to redeem. In the meantime the defendants were to retain 
an interest in the property. The words “ After the period of five years neither 
we nor our heirs shall Mave any right or subsequent claim in respect of the under- 
mentioned land’’ can only imply that until the five years had expired, they 
retained an interest in the land. What interes: could they have? Only the interest 
of mortgagors. 

We will now look at the surrounding circumstances. The stamp paper for 
the deed of the 25th June,1934, was bought by the second defendant and not by 
the plaintiff. If it had been intended to give an absolute title to the plaintiffs, 
theirs would have been the obligation to provide the stamp paper and defray 
the cost of the conveyance. If the transaction amounted to a mortgage, the stamp 

aper would have to be bought by the mortgagors, and it was bought by them. 
The patta was not transferred to the names of the plaintiffs. It stands to this 
day in the name of the third defendant. 


The learnell Advocate-General has laid emphasis on the fact that the deed 
stipulates that the defendants should only have the right of resale if they produced 
the Rs. 7,000 out of their own pocket. In Jhanda Singh v. Wahid-ud-din', there 
was a similar stipulation, and in the course of the judgment which was delivered 
by Lord Atkinson their Lordships said : 

“The stipulation is wholly inconsistent with the relation of mortgagor and mortgagee.” 

But this observation cannot be isolated from what was said before. Their Lord- 
ships were considering what was the effect of a stipulation in a later document. By 
a deed dated the agth August, 1852, there was an absolute sale of certain property. 
“On: tht 5th September, 1852, another instrument was executed under which: the 
_vendees agreed to resell the property at the end of nine or ten years if the vendors 
paid the, amount of the purchase consideration out of their own pocket without 
: mortgaging cr selling the property to other persons. The later document expressly 
> stated that the vendees were entering into it in order to help the vendors and out 
of kindness towards them. It was in this connection that their Lordships observed 
that the stipulation was wholly inconsistent with the relation of mortgagor and 
mortgagee. That their Lordships did not intend to imply that such a stipulation 
3 was conclusive is obvious from what they said later. They concluded their remarks 
on this-portion of the case by saying that the provision made against the appel- 
lant’s contention rather than in favour of it. 
We do not regard the stipulation in the present case that the redemption | 
should be out of the private funds of the defendants as altering the character of 
the deed of the 25th June, 1934. The two documents must be read as a whole 
and when this is done, we can see no other conclusion open than that the transaction 
was a mortgage by conditional sale. 
The learned Advocate-General has also referred to the fact that the document 
concludes with this statement : 
“By whomsoever out of us the said amount is paid on the due date, the resale shall be made 
in his favour.” í 
He suggests that this is inconsistent with the right of redemption and merely gives 
the option to one of the defendants. We do not agree. It is merely a provision 
that the amount could be paid by any one of the defendants and in this event the 
-_ reconveyance would be to Mim. 
For these reasons we allow the appeal with costs in this Court and before 
Chandrasekhara Aiyar, J. i 
VS. Appeal allowed. 


adi 
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IT) 3 A PLEADER, GUDIVADA, In re (F.B.). "TO 
| [FULL BENOH.] 
IN THE HIGH COURT OF JUDIOGATURE AT MADRAS. 


PRESENT :—Sir ALFRED HENRY LIONEL Lzacn, Chisf Justice, Mr. Josrice 

LAKEHMANA Rao AND MR. Justice HAPPELL. - 
In re a Pleader, Gudivada. * 

al prectitionsr—Respoasibility ix of statements in the affdavit of his clients drafied and 
Sy te A castration toe and alin i = 4 j fin 
- Itis well settled that although a legal practitioner has his duty towards his client, he has other 
duties and responsibilities as well and that he should not on the instructions of his client make a 
of fraud against another in an affidavit without satisfymg himself that there are reasonable 
for the allegation. But he has not got to satisfy himself that the statements made by his client were 
absolutely true. All that is incumbent on him is to satisfy himself that there are reasonable grounds 
for believing them to be true, i 

The Adyocate-General (X. Rajah Aiyar) in support of the Notice. 

P. Satyanarayana Rao for P. Sivaramakrishnatah for the Pleader. 

T. G. A. Bhashyam for Complainant. | 

The Judgment of the Court was delivered by ` : 


Ths Chief Justice —The complainant and the respondent are pleaders practising 
at ae = the a) ban was appointed by the District Munsiff of 
Gudivada to fulfil the duties of a Commissioner in giving to a client of the respondent 
delivery of land which she had purchased at a Court auction. She had previously 
scout ae to get possession, but she had been obstructed. It is common ground 
that the complainant, the decree-holder and the respondent’s clerk went to the pro- 
perty on the gth February, 1945, in order that the complainant might ` ie 
the to the decree-ho'der. According to the respondent delivery was given by 
the complainant to the client and a receipt was signed by her in acknowledgment. 
On the 16th February, 1943, that is, days later, the complainant reported 
to the District Munsiff that he could not give delivery of the property because 

gth 


that the complainant had filed a false report with the intention of obtaining wrongful 
gain, which meant that he had been paid by the judgment-debtor. The mattér 
-was inquired into by the District Munsiff who held that the charges against the 
complainant were false. This resulted in the following charges of professional 
misconduct being framed against the respondent :— , 
~ (1) That you have filed a petition on behalf of the purchaser (decree-holder) in O. S. No, 
53 of 1935 on the file of Bandar District Munsiff’s Court with the allegations that the petitioner herein 
made a report that delivery was not effected when delivery in fact was effected, that deli 
‘receipt was taken from the decree-holder-purchaser by the petitioner herein, that it was 
-with a dishonest motive and that the petitioner was won over by the opposite party with a beibe. 
(a) That you did so with the full knowledge that the above allegations are false, reckless, scan- 
defamatory and fessional. = 


unpro . 
That made the abovesaid tions against the petitioner who the Commissioner 
E et a ero ee servant with the knowledge that if acoepted as true 
would have further made him crimmally liable” į gi Š ng 
Considerable evidence was taken in the course of the inquiry which the District 
--Munsiff conducted. He has reported that it has not been proved that the res- 
pondent had drafted the affidavit with the full knowledge that all the statements 
“ made therein were false, but he considered that the respondent had acted rashly ` 








~ 


* Referred Case No. 14 of 1946. BT < - agth March, 1946, 
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and with ‘‘ credulousness.’’ Co uently he recommended that the respondent 
be warned. The District Judge in forwarding the report agreed with the findings. 
of the District Munsiff. 

In Thangavelu Mudaliar v. Chengaloaraya Gurukkal4, this Court pointed out 
that although an advocate has his duty towards his client, he has other duties and 

nsibilities as well. He should not on the instructions of his client make a charge 
of fraud without satisfying himself that there are reasonable grounds for the alle- 
gation. ‘That principle is well settled. ; 

Now, had the respondent in this case reason for accepting his client’s instruc- 
tions. We consider that he had. His clerk who was present on the 1gth February, 
1945, reported to him that deli had been given to the decree-holder and that a 
receipt had been taken from her. These statements were in accord with the state- 
ments made by the decree-holder herself. It was said that the receipt which she 
gave was signed by one witness and this fact was mentioned in the avit. On 
the next day a dissussion took bee in the room of the Bar Association at Gudiyada 
as to whether the signature of one witness to such a receipt was sufficient. The 
complainant was present at this conversation and in fact initiated the discussion. 
On this occasion the respondent paid to the complainant his fee for acting as the 
Commissioner. The complainant did not mention that he had not been able to 
give delivery to the respondent’s client. 

In these circumstances we think that the respondent was justified in drafting 
and filing the affidavit complained of. He has not got to satisfy himself that the 
statements made by his client were absolutely true. All that was incumbent on 
him was to satisfy himself that there were reasonable grounds for believing them 
to be true. It follows from what we have said that we consider that there were 
reasonable grounds for this belief. In these circumstances we are unable to agree 
with the District Munsiff that the respondent acted recklessly or with undue 
credulity. Na 

The complaint against him is dismissed. l 

-V.S. — Complaint dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. JUSTIGE RAJAMANNAR. 


Doodala Rudrayya .. Appellani* 


D. 
Rajah Saheb Meharbhan I Dostan Sree Rajah Ravu Venkata 
Kumara Mahipathi Surya Rao Bahadur Garu Sardar, Rajah- 
mundry Circar and Maharajah of Pithapuram .. Respondent, 
Madras Estates Land Act (I of 1908), section 112—Decree for arrears of rent—Sale of entire 
Some of several defendants not ssroed with notice—Effoct—Party served with notice— Whether bound by sale raga rats 
kis interest. 


extent ofone acre and twenty-four cents in that holding was brought to sale as property b ° 
to the appellant. It appeared that though the entire land was described as ing to the’ ap t 
belo to him and the remaining ono acre belonged to the other dofen- 


other defendant, 
Held, that the sale was not binding on the shares of the other defendants, but that it was bin- 
ding on the appellant-defendant so far as his interest therein was concerned. 4 


Thayammal v. Subramania Gurukkal, (1935) 69 MLL.J. 850, relied on. 





; 1. (1995) 69 M.LJ. 250. 
#3,A, No. 1088 of 1945. 4th March, 1946. 
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Appeal against the decree of the Court of the Subordinate Judge, Coconada, 
in A. S. No. 47 of ay ag against the decree of the Court of the District 
Munsiff, Goconada, in O. S. No. 428 of 1942. < 


D. Narasaraju for Appellant. 
Ch. Raghava Rao for Respondent. 
The Gourt delivered the following 


JupcmMEntT.—The pred in in this second eh ka obtained a decree for arrears 
of rent due in respect of holding No. 88 in the village of Somapara in the Pittapur 
estate in L. S. No. 251 of 1938 on the file of the Deputy Collector, Coconada, against 
the appellant and others and in execution of this decree, an extent of one acre 
and 24 cents in that holding was brought to sale as property belonging to the 
present appellant and it was purchased by the respondent on the 26 ctober, 
‘IQ4I. e respondent and his alienee (the sixth defendant) were prevented from 
obtaining possession of the property and on the allegation that there was a trespass 
by the defendants subsequent to the delivery, the respondent brought a suit out of 
which the present appeal arises for recovery of possession of the entire property 
Gon ERA I to 5 and 7 to go. > : 
Though the entire extent of one acre and 24 cents was described as belonging 
to the appellant, it is now common ground that one acre of that extent belongs to 
defendants 2 to 5 and only 24 cents belong to the first defendant (appellant). The 
“District Munsiff of Coconada found that defendants 2 to 5 had not been served 
with any notice of execution ; in fact the property had been brought to sale as the 
property of the first defendant. -He therefore held that the sale was void in respect 
of te one acre of land belonging to defendants 2 to 5; but he found the sale to be 
valid in respect of the 24 cents belonging to the first defendant and granted a decree 
against him in respect thereof. ‘There was an appeal by the first defendant and the 
learned Subordinate Judge has confirmed the decision of the District Munsiff. 
This second appeal is by the first defendant. l 


The only point which requires consideration in this second appeal is whether 
the sale in its entirety should be set aside because of lack of notice to defendants 
2 to 5 or should the sale be held valid in respect of the 24 cents belonging to the 
first defendant. 


There is very little of authority on this question. The case in Thayammal v. 
Subramama Gurukkal1, appears to be the nearest i int. In that case the plaintiffs 
were entitled to a fourth share in the holding while dadaa I to 3 were entitled 
to the remaining shares. The entire holding was sold for arrears of rent; but the 
plaintiffs were not served with notice of the sale. Defendants 1 and 2 were per- 
sonally served with notice of sale. On these facts the Courts below set aside the - 
sale in r t of the entire extent. The auction purchaser preferred a second 
appeal to this Court. It was contended by him that the sale must be set aside only 
as regards the plaintiffs’ shares and not in its entirety, and this contention was 
accepted by Waradachariar, J. No doubt in that case defendants 1 to 3 had not 
only not prayed for the setting aside of the sale in respect of their shares but they had 
even prayed that the plaintiffs’ suit should be dismissed with costs. The learned 
Judge characterises their conduct or misconduct as being dishonest, but I do not 
consider that his decision rests on this circumstance only. The learned Judge 
repels the argument that service of notice under section 112 is a matter going to 
the jurisdiction of the selling officer and, if all the necessary pre-requisites had not 
been complied with, he must be held not to have any jurisdiction, and it must 
follow -that the entire sale is invalid. The learned Judge modified the decree.of 
the Courts below by setting aside the sale so far as the plaintiffs’ share is concerned. 
He incidentally relied on certain observations of Ramesam,J., in Kootoorlingam Pillai 
v. Sennappa Reddtar®. ‘These observations were no doubt obiter but support the 
view taken by the learned Judge. _ 





I. (1995) 69 MLJ. 850. l 2. (1931) 61 M.L.J. gog at 206. 
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In the absence of any other authority I feel-bound by the above decision. The 

analogy furnjshed by cases decided under the Code of Civil Procedure supports the 
same view. In Snshchandra Nandi w Rahatannessa Bibit, Mukherji and Mitter, JJ., 
held that an auction sale held in execution of a decree without serving notice under 
Order 21, rule 22 of the Code of Civil Procedure, on one of the judgment-debtors 
is not void in its entirety, but it only does not bind the share of that judgment- 
debtor. 
Mr. Narasaraju, the learned advocate for the appellant, relied on the decision 
of the Patna High Court in Bachoo Prasad v. Gobardhan Das?. On an examination 
of the facts of that case it is clear that the decision in that case has no bearing on 
the present case. In the case before the Patna High Court, in execution of a money 
decree inst a number of members of a joint family certain properties of the 
joint family were brought to sale. In the execution proceedings it was found that 
no notice was isgied to the guardian ad litem of the minors under Order 21, rule 22 
of the Code of Gjvil Procedure. Their Lordships held that the sale of the share of 
the minors was unsustainable. ‘There was an application by three of the members 
of the family under section 47 and also under Order 21, rule go, to set aside the 
sale. Having held that the sale of the share of the minor was invalid they proceeded 
to deal with the contention that the sale should be set aside in its entirety. In 
doing so they observe as follows: 

“Mr. Mahabir Prasad’s last contention "was that the sale which purported to be a 
sale of tho entire property, a house, should either stand or be set aside as a whole. There is I think 
substance in the contention. This 13 not a case in which the sale has been confirmed, possession taken 
and enjoyed for years but in ect of part or a share of the property without title. In that state 
ee ee the purchaser has retained possession of so much of the pr 
as ee A ee t was indeed too late to set aside the 

ere the 


entire sale. But h not having been yet confirmed . . . . it is to be considered what was 
put up for sale and for what the purchaser was bidding. Ifthere was not a mutual under- - 

vanding between te Court and the bidders as to what was put up to sale, it is difficult to say 

that such a sale can be confirmed.” 

No doubt this decision might have a bearing if there was a suit by the first defendant 

to set aside the sale in respect of the 24 cents belonging to him; but the present 

suit is not such a suit. sale has been confirmed in proceedings of which the 


first defendant had notice and the first defendant never took any proceedings to 
challenge the validity of the sale. The reasoning of the learned Judges of the 
Patna High Court cannot obviously apply to a case like the present where the 
question is not whether the sale should be set aside or not but whether the sale can 
be held to be completely void. 


_ Mr. Narasaraju mentioned two other points which were raised in the Court 
below, namely, that the upset price was reduced by the selling officer and the 


plaintiff had not obtained permission to bid at the sale. There is no substance 
in either of these contentions. Further, I do not think that the first defendant 


can be tted to raise these objections in this suit, which is not a suit for setting 
aside the sale. 
_. In the result, the second appeal is dismissed with costs. Leave refused. 


o BVV. oe Appeal dismissed. 
” 3 [FULL BENOH.| ~ 
. IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :— SIR ALFRED Henry LIONEL Leaca, Chief Justice, Mr. Justice 
LAKSHMANA Rao AND Mr. Justicz HAPPELI,, 





Kadir Bibi and others .. Appellants* 
ih D. | = 
M. V. Mailappa Pillai and others .. Respondents. 
; Transfer of Property Act (IV of 1982), section Go—Provision fi redemption payment rticula 
data If a clog ont eri qf redemption igh of morgage amc 7 EP sedekan SaF ARARA 
Saron u. 
r. (1930) LL.R. 58 Cal Bax. l a. ALR. 1940 Pat, 69. ` 
+ Appeal No. 58 of 1945. ` ; ka 14th March, 1946: 


- 
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_ Though section 60 of the Transfer of Prop Act is unqualified in its terms and contains no 
saving provision, as other sections do, in favour of contracts to the contrary, itdoes not, however, 
mean that the parties to a mortgage are precluded from deciding for themselves what is reasonable 
notice, 

A usufructuary mortgage after providing for redemption on the expiry of a period of three 
years and three months from the date of the deed, further provided that if the mortgagor did not 
redeem on the date contemplated by the deed he shall have the right of redemption by paying 
the amount secured on the goth of (12th April,) of ent year. The 
ere ry of redemption ited the mortgage amount in in September of a succeeding 
year on the refusal of the mortgagee to accept the same and on the dismissal of the application 
Ps SS sn Njawani Ka TS Send Wada ra aly ad ion and claimed meme profits 
from the date of the service on the mortgagee of the notice of deposit of the mortage amount. 

Held, by providing that there should be redemption onl¥ on goth Panguni, the parties themselves 
decided what should be regarded as reasonable notice and under section 60 of the Transfer of Property 
Act, the mortagec is entitled to reasonable notice. It was certhinly reasonable’to provide that there 
should be no right of redemption during the cultivation season. The provisiof for redemption in 
question does not amount to a clog on the equity of redemption and consequestly the plaintiff was 
not entitled to a decree for meme profits prior to the date of his plaint. 4 

Case law discussed. 

faa against the decree of the Court of the Subordinate Judge of Dindigul 
dated 26th October, 1944, and passed in O. S. No. 29 of 1944. l 


A. C. Sampath Aiyangar and S. Krishnamachariar for Appellants. 

C. A. Seshagiri Sastri for 1st Respondent. 

The Judgment of the Court was delivered by 

The Chief Fustice—This appeal is concerned with the interpretation of section 60 
of the Transfer of Property Act. 


On the goth January, 1929 the tenth defendant executed a usufructuary mort» 
of the land in suit in favour of the husband of the first defendant and the 
er of the second, third and fourth defendants to secure the sum of Rs. 7,000. 
The mo died before the institution of the action. The mortgage deed 
provided that the mortgagor should have the right of redemption after the expiry 
of the period of three-years and three months from the date of the deed. Obviously 
the three months were added to the three years in order that the right of redemption 
should fall within the fallow period. The deed further provided that if the mort- 
r did not redeem on the date contemplated by the deed, he should have the 
right of redemption by paying the amount secured on the goth Panguni (12 
April) of any subsequent year. On the roth July, 1942, the plaintiff purchased 
the equity of redemption and on the 13th March, 1943, he served upon the mortgagee 
a notice asserting his right to redeem the mortgage on the goth Panguni. It was 
obviously his intention to redeem on that date. Unfortunately he had not then the . 
money and he took no further steps until the 27th September, 1943, when he deposited 
the Rs. 7,000 in Court under section 83 of the Transfer of Property Act. Notice 
of this deposit was served upon defendants 1 to 4 on the gth October, 1943. The 
cultivation season had then commenced and they refused to pape the money. 
They maintained that under the terms of the deed of morei c redemption 
could not take place.until the rath April, next following. e Court ted 
the contention and dismissed the plaintiffs application under section 83 of the 
Transfer of Property Act. - . 


On the 17th April, 1944, this suit was filed. ‘The plaintiff asked for a decree 
for ion and for mesne profits from the gth October, 1943. A decree in terms 
of the prayer was granted. Defendants 1 to have appealed. They accept the 
decree in so far as it gives the plaintiff the rig Pie ae say that the 
Subordinate Judge erred in awarding to him mesne profits prior to ie date of the 
plaint. i 

In deciding for the plaintiff the Subordinate Judge relied on the decisions of 
this Court in Suppan Chettiar v. Rangan Ghetiy?, and Govinda Menon v. Chathu Menén*. 


a 





+ 
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The j nts in these cases run contrary to the judgments delivered by the Court 
in Ghi ami Reddiar v. Krishna Reddit and Kangaya Gurukkal v. Kalimuthu Annaci?. 
We shall refer to these cases in detail presently ; but before doing so we must refer 
to the provisions of section 60 of the Transfer of Property Act. 


“The section gives the right to the mortgagor to redeem at any time after the 
principal money has become due, on payment or tender to the mer aa at a 
proper time and place, of the mortgage money ; but it further provides that nothi 
tele section shall be deemed to render invalid any provision to the effect that, if 
the time fixed for payment of the principal money been allowed to pass, or no 
time has-been fixed for its payment, the mortgagee shall be entitled to reasonable 
notice before payment or tender of the mortgage money. In Muhammad Shar Khan 
v. Raja Seth Swami Dayal®, the Privy Council pointed out thatsection 60 is unqualified 
in its terms and contains no saving provision, as other sections do, in favour of con- 
tracts to the contrary. This does not, however, mean that the parties to a mortgage 
are precluded from deciding for themselves what is reasonable, notice. 


In Suppan Chettiar v. an Chetiy*, a deed of mortgage gave the right of redemp- 
tion after ten years from the date of the instrument and contained a further stipulation 
that if the ah dpb did not redeem on that date, he was to be entitled to redeem 
only on the goth Ani (13th or 14th July) in any succecding year. It was held by 
a Division Bench that this amounted to a clog on the uity of redemption. In 
delivering the judgment of the Court Venkatasubba Rao, J., expressed the opinion 
that the stipulation for payment on a particular date was oppressive and unreason- 
able. On this footing it was decided that the mortgagor in that case was entitled 


to redeem on the 27th July, 1921, the date on which he deposited the mortgage 
amount into Qourt. 


_ In Govinda Menon v. Chathu Menon*, Sadasiva Ayyar and Spencer, JJ., held that 
when the mortgage debt has become payable under the terms of the deed a suit 
for redemption cannot be resisted on the ground that the money was only payable 
within certain dates. It does not appear from the report whether the mortgage in 
that case was a simple or a usufructuary mortgage. If it was a simple mortgage, 
the judgment is not in point. If, on the other hand, it was a usufructuary mortgage, 
_ the judgment must be read as’supporting the view expressed in the case first mention. 
ed. 


The decision in Chinnaswamy Reddiar v. Krishna Reddy’, is in direct conflict with 
the decision in Suppan Chettiar v. Rangan Chetty* There a usufructuary mortgage 
deed provided that the mortgagor should pay back the amount within three years 
and if he failed to redeem them, he should have the right of redemption only in the 
month of Ani TET uly) in a subsequent year. The Court (Subramania Aiyar 
and Moore, Ņ: held that this was a valid provision and that the mortgagor could 
not recover the property in any year at a date earlier than June—July as, if he did. 
so, he would deprive the mortgagee of the crops grown on the land 


5 “Thereafter on the goth Panguni, Bava year ing the aforesaid Ra. 200 to be paid (on 

paying the aforesaid Rs. 200) we shall redeem or (recover back) our land. If on the date so fixed 

the amount be not paid and the land recovered back in whatever year we may pay the Rs. 200 in 
us.” 1 


This mo e is on all fours with the mortgage with which the present a peal is 
concerned. e Court regarded the payment in any subsequent year on the goth ` 
Panguni as a valid term, but the judgment contains no discussion of the question. 








iy eas 16M.L.J. 146. I.L.R. 44 All. 185 (P.C). 
a 1903) 14 M.L.J. 61: LLR. 97 Mad. 526 4 A. R. 1938 Mad. 405, 


-B.). : . ALR. 1914 Mad. 563. 
§ (1921) 42 MLLJ. 584: LR. 49 LA 60: 8. (1906) 16 ML. 146. 
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Two decisions of the Allahabad High Court also support the contention of the 
appellants. The first was given in Gokul Kalmar v. G. Sekar! where it was 
held that in the case of a usufructuary mortgage redeemable during the fallow 
season it is for the mortgagor to do everything that is necessary to enable the mortgagee 
to vacate possession during that particular season. 

If this is not done, the mo ec is entitled to remain in possession until the 
next fallow season, and, being thus lawfully in possession he is not liable for mesne 
profits. The second case is Kirpal Singh v. Sheambar Singh*. In that case there 
was a mortgage by conditional sale which gave the mortgagor the right of daa ss 
tion on payment of the amount in the month pf Jeth within fifteen years of the 
deed. It was held that it did not amount to a clog on the equity of redemption 
inasmuch as the intention was to permit redemption only at a time when the crops 


were not standing. 7 


By providing that there should be redemption only on the goth Panuguni, 
the parties in the present case themselves decided what should be regarded as reason- 
able notice and as we have seen, under the provisions of section 60 of the Transfer 
of Property Act, the mortgagee is entitled to reasonable notice. It was certainly 
reasonable to provide that there should be no right of redemption during the 
cultivation season. It is in fact manifestly fair that redemption should take place 
during the fallow season. We hold that the provision for redemption on payment 
on the goth Panguni does not amount to a clog on the equity of redemption and 
consequently the plaintiff was not entitled to a decree for mesne profits prior to the 
date of plaint. 


ingl The appeal will be allowed and the decree of the trial Court modified accord- 
y. 


The appellants are entitled to their costs here and proportionate costs in the 
Court below as against the plaintiff. 


V.S. — Appeal allowed- 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONAL Lracu, Chief Justice, AND Mr. JUSTICE 
LAKSHMANA Rao. 


Tarlada Krishna Rao and another © e. Appellants* 

i U. 
Gonti Bairagi and another «© Respondents. 
` Civil Procedars Coda (V of 1908), section 47, Order ar, rule 2 and Onder 34, rule 5—-Morigage dec tee— 
Morg if entitled to set-off in execution a claim against the desres-holders for damages resulting from their failure 
to funds to the receibar (appointed before the decree) for the institution of suits for the recovery of rents dus 
by the morigagors’ tenants—Claim jf relates to executton, res or satisfaction of decree. 


‘declared the decree to be payable because he happens to have a claim for damages against the 
decree- er for something done, or omitted to be done by him, which leaves the bypotheca unaffected, 


Hariv. Sakharam, (1923) 25 Bom.L.R. 449 Ba Lalbu v. Mohanlal, (1995) 27 Bom. L.R. 687 and 
Dhaxargjgerji v. Parthasarathi, (1992) I.L.R. 57 . 49 distinguished. 

Such a claim cannot be treated as a matter “relating to the execution, discharge or satisfaction ” 
of the mortgage decree. A plea to be allowed to set-off in execution proceedings a claim for daraga 
is rep t to the scheme of the Code and is outside the scope of the principle of equitable set-off 
which been applied in certain suits. 





1. (1926) LLR 48 AlL 611. 2. ALR. 1930 All. 283. 
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Appeal under clause 15 of the Letters Patent against the judgment and order 


of Yahya All, J., dated agth August, 1945 in A.A.O. No. 15 of 1944 preferred 


against the order of the Court of the Subordinate Judge of cacole, dated 22nd 
March, 1944.in E.A. No. 145 of 1943 in E.P. No. 137 of 1941 in O.S. No. 41 of 
1932 Sub-Court, Berhampore. 


B: Fagannadha Das and G. V. Dikshitulu for Appellant. 
KE. Subba Rao for Respondents. 
The Judgment of the Court was delievered by 


The Chief Fustice —The question in this appeal is whether a set-off can be pleaded 
in execution pro ings. 7 


In O.S. No. 41 of 1932.0f the Court of the Subordinate Judge of Berhampore, 


“the a an suegi the respondents to enforce a mortgage. On the 28th March, 


4 


1935 they obtained a preliminary decree for the payment of Rs. 6,539-4-0. On 
the 5th December, 1938 a final decree was passed for the same amount. The 

ondents then applied under the provisions of the Madras Agriculturists 
Relief Act for the scaling down of the decree. On the aist September, 1939, 
they obtained an order scaling down the decree to Rs. 2,581-7-0. 


The properties mortgaged consisted of agricultural lands which the respondents 
had leased to tenants. On the 16th oe ies 1934, that is, before the prelimi 
decree was passed, the appellants applied for the appointment of a receiver to collect 
the rents due. The tenants refused to attorn to the receiver and the only course 
open to him was to file suits to recover the amounts due. The appellants failed 
to put the receiver in funds necessary for the institution of such suits NG eas 
the receiver took no action. On the 8th January, 1943, that is, over four years 
after the final decree had been obtained, the respondents applied to the Court to 
discharge the receiver and their application was granted. 


, In 1941 the appellants instituted proceedings in execution. The application 
for the sale of the arth nah property was resisted by the respondents, who claimed 
that the receiver should have collected from the tenants some Rs. 9,000 which, they 
said, should he set-off against the decretal amount. They went er and asked 
the Court to order the appelfants to pay to them the excess. The Subordinate 
Judge held that this application lay. After inquiry he came to the conclusion that 
as result of the receiver’s inaction, for which the a pellants were responsible, 
the respondents had-been damnified to the extent of Re. 1,000 and he directed 
that the amount should be set-off against the sum due under the: decree. The 
appellants chall the validity of this order in an appeal to this Court. The 
appeal was heard by Yahya Ali, J., who agreed with the decision of the Subordinate 
Judge. The present appeal is from the judgment of Yahya Ali, J., under clause 15, 
of the Letters Patent. 


In deciding in favour of the respondents Yahya Ali, J., relied on the judgments 
of the Bombay High Court in Hari v, Sakharam!, and Bal Lalbu v. Mo 4, and 
the judgment of this Court in Dhanarajgerji v. Parthasarathi®?. ‘These cases have been 
fully examined in the course of the ents addressed to us, In our opinion 
they do not support the learned Judge’s decision. 


In Han v. Sakharam1, the plaintiff had obtained a decree for possession of 


‘certain lands, but before he was put into possession the judgment debtor committed 


waste by cutting down certain trees. In execution proceedings the decree-holder - 
sought to recover from the judgment-debtor the amount by which the p erty 
had depreciated in value as the result of the waste committed. The Bombay. Big 
Court held that this was a matter which could be investigated in execution 
proceedings, The decree-holder was entitled to possession of the property in the 





1. (1929) 25 Bom. L.R. 449° 3. (1932) I.L.R. 57 Mad. 49. 
a. (1925) 27 Bom LR. 7. ; 
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state which it was in when the decree was passed and as the result of the action _ 
of the judgment-debtor it had deteriorated in value. Therefore he was entitled 
to possession of the property plus a monetary payment to bring it up to the value 
at the date of the decree. The same principle was applied by the Bombay High 
Court in Bat Lalbu vw. Mohanlal!, Here Macleod, L.J., said— 

“Thero does not appear to be much difference between a case where an appeal has been filed,. 
and the party remaining in possession commits waste, and a case where possession is directed to be- 
given by a decree, and before possession is given waste is committed. The question is really whether 
a succesful party can be sgid to get possesion of what was directed to be given to him by the decree. 
If the party in ion deliberately has caused damage to the property there is no reason why 
the question of damage should not be tried in execution.” aa 
These two cases were approved of by a Bench of this Court in Dhanarajagerpi v- 
Parthasaradki*, In delivering the judgment of the Court, Venkatasubba Rao, J. 
emphasised that when a decree awards a person a certain propetty he is entitled 
to get the property in the state in which it was when the decreeswas passed. The- 
question whether a judgment-debtor is entitled in execution procetdings to plead 
a set-off did not arise in any of these cases and therefore was not considered. 


In the course of his argument Mr. K. Subba Rao, on behalf of the nodents> 
drew our attention to the decision of this Court in Ramanatha Aiyar `v. Abdu} Salam. 
Sahib, and suggested that the decision there goes further than those already consider- 
ed. Wedo notagree. This was a case of a usufructuary mortgage in which a final 
decree for sale had been passed. The mortgagee was in possession. It was alleged 
by the judgment-debtor that he had committed acts of waste and consequently 
he was entitled to credit for the amount of the damage. The Court held that 
the principle on which the Bombay case and Dhanarajagerji v. Parthasaradm*, had 
been decided applied ; in other words, the Court in executing a decree was entitled 
to inquire into waste committed after the decree whether it be committed by the 
judgment-debtor or by the decree-holder. __ ane 


What we are considering in the present case is whether the respondents are 
entitled to set-off in proceedings instituted for the execution of a mortgage decree. 
assed against them a claim for damages against the decree-holders based on their 
failure to supply funas to the receiver for the institution of suits for the recovery 
of the renis duc by the respondents’ tenants. To decide this question we can only 
look to the provisions of the Code of Civil Procedure. There is nothingin the Code 
which even suggests that a judgment-debtor has the right of setting off in execution 
of the decree passed against him a claim for damages which does not arise under 
the decree. Order 21, rule 2, applies to a payment or an adjustment out of Court. 
in a case where money is payable under “ a decree of any kind”. In emphatic 
terms the rule precludes a Court executing a decree recognising a payment or 
adjustment which has not been certified or recorded. The respondents say that 
this rule is not applicable because there has been neither payment nor ce aay 
This is true, but the rule certainly qualifies to a very material extent broad 
language of section 47 of the Code and we can look at the rule when ascertaining 
the scheme of the ¢ in matters of execution. l 4 


What is due here is the sum of Rs. 2,581-7-0 plus subsequent interest and under 
the provisions of Order XXXIV, rule 5, ihe decree helder is entitled to have 
ag ae erty sold in order to realise the decretal amount. In Madan Theatres, Lid. 

v. Di and Co., Bankers, Lid.*, the Privy Council held that an adjustment made: 
betwoen the date of the preliminary decree and the final decree could be taken 
into consideration at the time of the passing of the final decree because Order 21, 
rule 2 only applies in execution and there is nothing in the Code to qualify the 
provisions of er XXIII, rule 3. In the present case no objection was taken. 
to the passing of the decree for the amount claimed by the appellants. The receiver 
had been appointed even before the passing of the preliminary decree and it was, ” 
not Pae a: any stage before the passing of the final decree that the respondents. 


I. RE a7 Bam. L.R. 687. 3. {7945} I Mery 67. 
2. (1932) LLR. 57 Mad. 49. 4. (1945) 2 MLJ. 367 (P.C). 
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were entitled to a reduction as a result of the failure of the receiver to collect rents 
due by the tenants. 


‘ Mr. K. Subba Rao, has conceded that his clients’ claim must be limited to 
the loss suffered after the passing of the final decree, but he says that the subsequent 
loss is a matter ‘‘ relating to the execution, discharge or satisfaction of the decree.” 
This is not so. A judgment-debtor cannot evade payment of the decretal amount 
or obtain a reduction in the sum declared by the decree to be payable because he 
happens to have a claim for damages against the decree-holder tor something done, 
or omitted to be done, by him, which leaves the hypotheca unaffected. It may be ` 
that the respondents have a claim, for damages against the appellants—we express 
no opinion upon the question—but the value of the lands mortgaged remains un- 
affected and therefore the claim cannot be treated as a matter “relating to the 
execution, discharge or satisfaction” of the mortgage decree. A plea to be allowed 
to set-off in execution proceedings a claim for damages is repugnant tc the scheme 
of the Code and is outside the scope of the principle of equitable set-off which has 
been applied in certain suits. l 

For these reasons, the appeal is allowed and the case will be remanded to the 
execution Court to proceed with the execution without regard to the respondents’ 
claim to set-off. 

The respondents have asked that their petition to set-off be treated as a suit 
under the provisions of section 47 (2). This is reasonable and, subject to an 
objections as to limitation or jurisdiction it will be treated as a suit. If any su 
objection is preferred, it will be decided in the suit. The respondents will, of course, 
have to pay any additional Court-fee which may be required. | 

The appellants are entitled to their costs throughout. 

K.S. -——— Appeal allowed. 


[PRIVY OOUNOLL.] 
(On appeal from the Supreme Court of the Island of Ceylon.) 


PRESENT :—VISGOUNT SMON, Lorp THANKERTON AND SIR JOHN BEAUMONT. 
Abdul Ha:aeed Sitti Kadija and another .. Appellants* 


D. 
Frederick John De Saram and others .. Respondents. 


Will—Construction—Fidel commissnm—Dowbi as to creation of—Construction to be preferred—Fidei 
commissa asd Trusts as known to English Lowo—Difference between. 

Where there is doubt as to whether a fidesi commissum has been created, that construction should 
be preferred which will pass the property unburdened, but, if the language of the will is such as 
to clearly an intention to create a fidsi commissum mere difficulty of construction will not prevent 
its being upheld. Doubt as to whether a valid fidsi commrissum has been created includes such doubt 


Differences between fdn commissa and English Trusts pointed out. 
Their Lordships’ Judgment was delivered by 


Lorp T'HANKERTON.—This appeal arises out of an action of ejection by the 
first two D against the appellants and the other four respondents. The 
action was dismi by a judgment and decree of the District Court of Golombo, 
‘dated the 23rd March, 1942, which were set aside by a judgment and decree of 
the Supreme Court of the Island of Ceylon, dated T 26th May, 1944, whereby 
«decree of ejection and for damages were granted in favour of the first two respondents, 
by a majority of three Judges to two. é 


The guestion at issue arises on the proper construction of the will, dated the 
12th December, 1872, of one Isboe Lebbe Idroos Marikar, who died on the 8th 
May, 1876, and whose said will was admitted to probate on the 2gth May, 1876. 
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TI) ABDUL HAMEED SITTI KADIJA 0. FREDERIOK JOHN DE SARAM (P.Q). 89 


“The relevant portions of the will are as follows :— 
“I do hereby will and desire that my wife Assenia Natchia, daughter ae ects TA ER 
-child Mo ay Mohamad 


-mortgage or a any of the lands, houses, estates or ens belo me at present or which 
I might acquire hereafter, anea TE my children and 
the of my heirs and aoc ee yy ee 


-of said lands, houses, gardens and estates without way or the same 
may be liable to be seized, attached or taken for any of their debts or es, and out of mich income 
-produce and rents, after defraying expense for their susbsistence, and main of their families 


‘the rest shall be placed or deposited in a safe place Ben ohio Day a2 oul of aich Airi lanl 
-should be purchased by them for the benefit and use of their children and and grandchildren as hereinbefore 
‘stated, but neither the executors herein named nor any Court of Justice shall require to receive them 
-or ask for accounts at any time or under any circumstances, except at times of thefr minority or lunacy.” 

I further desire and request that after my death the said heirs and heiresscs or major part of them 
-shall appoint sn cata agi kaka herein named three competent and respectable persons of 

¢ moveable and immoveable properties of my estate divided and apportioned to 

-each of the heirs and heiresses according to their respective shares, and get deeds executed by the 
s cuecalors at the caperiae ofiny extate id the nae ol cheb ofthe sukat ta ihe dore conditions.” 

The testator was survived by his widow and the seven children narhed in the 
will ; his father had predeceased him, but an eighth son, Abdul - Hameed, had 
been born after the date of the will, and also survived the testator. The parties are 
agreed that the case should proceed on the footing that the will applied to Abdul 
Hameed, as if he had been named by the testator along with his other children 
in the will. 


The moveable and immoveable estates of the testator were duly divided as 
directed in the last clause of the will, and by deed dated the 1gth February, 1878, 
the then surviving executor conveyed to Abdul Hameed, subject to the trusts and 
-conditions of the will, which were repeated verbatim in the deed, the properties 
which are the subject-matter of the present suit, as Abdul Hameed’s share 
of the immoveable properties: of the testator. Abdul Hameed died on the 
2oth July, 1931, and the appellants are the only two of his children who survive. 
“The grd, 4th, 5th, and 6th respondents are grandchildren of Abdul Hameed, 
-children of a deceased sister of the appellants. 5 

On the 15th May, 1931, Abdul Hameed had executed a mortgage of the 

properties now in suit in favour of one Peter de Saram in consideration of a loan 
of Rs. 30,000. Peter de Saram subsequently brought an action on the mortgage 
in the ‘District Court of Golombo against the legal representative of Abdul Hameed, 
and, on Peter de Saram’s death on or about 23rd April, 1937, the present first two 
respondents continued the action as substituted plaintiffs, and, on 26th Novem- 
ber, 1937, the Court entered a hypothecary decree in their favour. At the sale 
pursuant thereto the property was bought by the first two respondents, and a 
-conveyance was executed in their favour by the Secretary of the District Court 
-on the 7th July, 1938. Their right to possession of the property having been 
disputed by the descendants of Abdul Hameed on the ground,that it was the subject 
of a fidei commissum under the will of the testator, and that Abdul Hameed had no 
interest in the property which he was capable ‘of mortgaging except an interest 
“which terminated on his death, the first two respondents instituted the present 
action on the goth January, 1931, for a declaraticn that they were entitled to the 
property in suit, for decree of ejection and for damages. 

The main question in the appeal is whether under the will a valid fidei commissum 
of the property in suit was created, which disabled Abdul Hameed from mort- 

any interest in the property after his death, or whether Abdul Hameed 

an absolute interest in the property, which has become vested in the first two 
respondents by sale. The appellants maintain that a valid fidei commissum was 
-created by the will, which the two respondents deny, maintaining (a) that the 
‘terms of the will do not suffice to create a valid fidei commissum, (5) that the terms of the 
will, at best, rather contemplate the creation of a trust, which would contravene 
‘the rule against perpetuities, than the creation of a fidei commissum, and (c) in any 


go l THR MADRAS LAW JOURNAL REPORTS. [1946 


event, that uncertainty as to ascertainment of the beneficiaries and the time of the - 
vesting of their interests renders it impossible to give effect to any fidei commissum. 

This particular will has already been the- subject of judicial construction in 
four cases, in the first three of which it was held that it created a valid fidei commissum; 
in the fourth case though it was decided on a different point, Soertz, J., on a review 
of the previous decisions, found difficulty in agreeing with them, and, if it had 
been necessary would have asked for reconsideration of them by a full bench. In 
the present case, the, District Judge, though he appears to have favoured a different 
view, felt bound by the previous decisions tc decide in favour of a al COMMISSUM.. 
On ni es by the first two respondents, an crder was made for a hearing before - 
five judges, and on the 26th May,” 1944, the appeal was allowed by a majority of 
three Judges (Howard, C.J., Soertz, J., and Hearne, J.) to two (Keuneman, J. and 
Wijeyewardene, ja), and judgment was entered for the first two respondents. In 
view of that diversity of opinion, their Lordships find unnec.ssary to refer to the 
four earlier cases, as Wijeyewardene, J., was a party to the decision in the third 
case, and Soertz, J., as already stated, was the judge in the fourth case, and also 
because it appears that the terms of the will, as they were submitted to the Court 
in at least the first three cases, included the words ‘‘ issues or heirs ” in the clause 
prohibiting alienation, and there is no mention of issue in the will as submitted 
in the present appeal. 


Howard, C.J., held (a) that there was a doubt whether there was or was not 
a prohibition in perpetuity against alienation, (b) that there was no certainty with 
regard to the beneficiaries, the class being too wide for ascertainment and too 
vaguely described, for which reason alone the learned Judge held that it had not 
been established that the testator intended to create a fidet commissum, and (c) that 
he agreed with the opinion of Soertz, J., that there was a further difficulty with 
- regard to the time of vesting. Soertz, J., held (a) that there was a failure to designate 
or indicate sufficiently the recipients of the testator’s bounty, and that the attempted 
Jidet commissum failed tn liming, (b) that the time of vesting was also wrapped in similar 
doubt, and (c) that the language of the will rather contemplated a perpetual trust, 
which would fail because of the rule against perpetuities and also because of the 
uncertainty as to the beneficiaries and the time of Mideast Hearne, J., arrived 
at the conclusions (a) that it Was impossible to hold from the language of the will 
that the testator intended to create a fidei commissum, (b) that, if he did, he failed 
to achieve his object, the requisites of a valid fidei commissum not having been satis- 
factorily set out, (ce) that the wording of the will, and the effect of its provisions 
strongly suggested an attempt to create a trust, in which attempt, if it was cons- 
ciously made, the testator failed. 


Of the two learned Judges who formed the minority, Keuneman, J., held (a) 
that the intention of the testator to create a fidei commissum had been expressed 
with sufficient clearness, (b) that the will showed an intention to benefit three 
classes of beneficiaries, viz., the devisees, their children and their grandchildren, 
that the testator devised the immoveable property to the devisees, burdened with 
a fidei commissum in favour of their children and grandchildren in successive gene- 
rations ; and that the fidst commissum was to become operative on death in each 
case, and (c) that the interest given to the devisees more closely resembled the interest 
of a fiduciary as known to the Roman-Dutch law than the interest of a trustee as 
known in land, the occurrence of the word “trust”? in the will being in- ` 
clusive, and that he was not disposed to accept the argument that the will created 
‘a trust as known in England. tly, Wijeyewardene, J., held that by the opening 
clauses of the will the plesna propristas was given to the immediate devisees, a prohibition 
against alienation being then imposed, such burden being’ in favour of their heir 
or heirs and grandchildren, the grandchildren being the ultimate beneficiaries, the 
clause asto the rents, income and produce being merely explanatory of the preceding 
clauses, and that by these clauses a valid fidei commissum was created, there bei 
nothing in the subsequent clauses to prevent the Court from holding in favour of a 
fidei commissum—in particular, the clause as to disposal of the surplus rents, produce 


-_ 
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and income not being legally binding on the devisees ; the learned Judge further 
held that ‘the testator should not be ‘taken to have intended to create an English 
trust. 


The ere as to the rules of construction which apply to the present 
question are fully quoted by the learned Judges of the Supreme Court, and fed 
Lordships, do not find it necessary to repeat them, but the following general prin 
may be derived from them. In the first place, where there is doubt whe 

a fidei commissum has been created, that-construction should be preferred which will 
pass the property unburdened, but, if the language of the is such as to show 
early an intention to create a fidei commissum, mere difficulty of construction will 
not prevent its being upheld. Doubt as to whether a valid fidesi commissum has 
been created includes uk doubt as to the identity of the beneficiaries as will PEN 
their ascertainment by a court of law. However difficult their application ma 
in a particular case, these general rules of construction appear to be well ga STR Oe 


| In the first place, their Lordships will dispose of the suggestion that the will 
suggests an attempt on the testator’s part to create a trust as known in England. 
‘Their Lordships agree with Wijeyewardene, J., that the use of the word “ trust ? 
in the will is quite inconclusive, as it is as commonly used by writers in relation 
to fidei commissa as to the English type of trust. In the opinion of their Lordships 
the leading clauses of this will are typical of a fidei commissum, and are inconsistent 
lak the sats of an English trust. ‘The main differences between fidei commissa 

lish trusts are correctly set out, in the opinion ot their Lordships, in Profes- 
= or R. i , Lee’s Introduction to Roman-Dutch Law (3rd Ed., 1981) at page 372, 


“1, The distinction between the legal and the equitable estate is of the emence of the trust 
the idea is foreign to the COM Sawa. (@) In the trant, the legal ownership ofthe trustee and 


in the fdei commissum the fidri commissary, once his interest has yested, a right which he can 
make good against all the world, a right which the fiduciary cannot destroy or burden by alienation 
or by charge.” 


Professor Lee adds a fourth difference, which is not material here. 


In the opinion of their Lordships the learned Judgcs, who formed the majority, 
have not given sufficient weight to the language of the leading clause, under which 
the testator’s heirs and heiresses according to the Mahomedan law are to be 
entitled to and to take their respective shares under the law. In the opinion of 
their Lordships, the terms of the clause, along with the inclusion of the moveable 
estate in the devise, which the devisees take absolutely, point clearly to a devise of 
the plenum domtmum of the immoveable estate to the devisees, subject to the restric- 
tions so far as binding under the law of Ceylon, and make clear that there is not 
‘any attempt to constitufe a trust as known to the law of England, but that there 
äs an attempt to constitute fidet commissa, and the last clause which directs the separate 
ascertainment, after the death of the testator, of the shares to which the heirs and 
heiresses are entitled, points to a separate fide commissum in the case of each devisee, 
The present case peas to the share of Abdul Hameed, which was so ascertained, 
and conveyed to him. 


In order to ascertain, if possible, who are the fiduciaries and who are the 
fidei commissaries, it is convenient to read the next two clauses aaa — 


“Baut they nor their heirs shall not sell, rtgage or alienate any of the a 
or gardena belenging to me at present, or which T migi eld in irane for 
the grandchildren o children ees ee ee 


One of the learned Judges relates the final word “ only °% to the nese ih aati: 

but, while their Lordships do not think that it matters very much, they take he 
view that it more naturally qualifies the antecedent clause. Bearing in mind that 
the Mahomedan law oal includes the nearest generation when referring to heirs, 


- 
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their Lordships are clearly of opinion that the words “ they nor their heirs ” in the 
clause prohibiting alienation cover two generations only, viz., the devisees and 
their heirs, and that there is no room for the estion that the prohibition may 
be- construed as a perpetual one. In the next clause, the word “they” clearly 
relates to the immoveable property, and the beneficiaries, in the opinion of their 
Lordships, relate to the third generation in the case of all the devisees, the testator’s. 
wife, as well as his children ; the fact that the first words “ grandchildren of my 
children’? might have been satisfied by the words which follow—‘ grandchildren 
of my heirs and heiresses ’’—does not materially affect the construction of the clause 
as stated by their Lordships. So far, their Lordships find language in the will apt. 
for the constitution of a valid fidei commissum, and a sufficient statement of the bene- 
ficiaries and the benefits to be taken by them. 


lt is suggested that the succeeding clause as to the rents, income and produce 
of the immoveabée property makes it difficult to uphold the creation of a valid 
fidet commissum, but their Lordships are of opinion that it is not legally binding on 
the fiduciaries, to whom alone it relates and is therefore of a precatory nature > 
in this they agree with the views expressed by Keuneman and Wijeyewardene, IJ, 
As regards the construction of the clause, their Lordships are of opinion (a) 
it a plies to the devisees and their heirs, who are referred to in the clause which 
abi alienation, (b) that it relahs only to surplus rents, income and produce, 
and to their incumbrance, and (c) that the purchase of the surplus lands “ for the 
benefit and use of their children and grandchildren as hereinbefore stated,” suffi- 
ciently clearly expresses the desire that the surplus lands should be held on the same 
terms as the original shares of the testator’s immoveable property were to be held. 
It is clear on the whole terms of the will that each of the fiduciaries was only to take 
an interest in his share during his life. The next clause as to a demand for accounts,. 
whether effective or not, cannot affect the valid creation of a fidei commissum. 


Finally, their Lordships agree with Wijeyewardene, J., that such questions 
as whether the share held by Abdul Hameed as fiduciary would pass on his death 
to his heirs as a joint fidet commissum or as separate fidei commissa are not destructive 
of the creation of a valid fidei commissum bY the will, but are questions as to devolution 
of the prop which commonly arise for settlement by the Court on the proper 
construction of the will. Their Lordships agree with the reasoning of the learned 
Judge on this point. j ; 


It follows that in the opinion of their Lordships Abdul Hameed took his share 
of the immoveable property subject to a valid fideicommissum, and that, accordingly, 
Abdul Hameed could not mortgage any interest in the property after his death. 
and that the first and second respondents’ suit fails and should be dismissed. 


Their Lordships will therefore humbly advise His Majesty that the appeal 
should be allowed, that the judgment and decree of the Supreme Court dodd be 
set aside, and that the judgment and decree of the District Court should be restored. 
The first and second respondents will pay the appellants’ costs of the appeal and 
their costs before the Supreme Court. : 

Solicitors for Appellants : Freeman and Coolie, 


Solicitors for Respondents: Burchells. 


H.J.U./V.S. . Appeal allowed. 
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_ [PRIVY OOUNCIL.] 
(On appeal from the High Court of Judicature at Fort William in Bengal.) 


PRESENT :—LoRD Maalan, Loro Wricut, Lorn Du Parco, Lorp Justice 
MORTON AND SR JOHN BEAUMONT. 


Rani Provabhati Saheba and others . Appellants* 
U. 4 

The Secretary of State and others .. Respondents. 

Fishery rights—‘ Adjuncts’ of a river fichery—Regquisites to constitute—Determination of rights in regard 
to—Rules governing—P ractice—Case of prescriptwe possession—If can be allowed to be raised for the first time in 
the Privy Council. 4 F 

The alterations in the course of Indian rivers due to the conformation of the land and the alternate 
extremes of dry and rainy seasons affect the fishing rights in them. In general the fishing rights 
in a river follow the river and the subsidiary fishing rights in waters associatedewith a river : 
or ‘‘adj ” as they have come to be may vary with the changes in the river itself. 
order t the fishings in any waters may be claimed as an ‘‘ adjunct” of a river fishery these waters 
must be in continuous connection with the river throughout the year in the dry season as well as in 
the wet season. Waters which cease to be continuously connected with the river cease to be “adjuncts” 
of it and the fishings in such disconnected waters cease to be part of the river fishery, and ass to the 
owners of the solum. On the other hand the owners of a river fishery acquire right to c fishings 
Sa ee ath Came to be covered with waters connected with the river and the owners of the 

merged solum must recognise the creation of such fishing rights within their estates, Connections 
between the ing sheets of water and the river may also open or close with consequent effects 
upon the fishing rights. There may thus be loss and gain as between the owners of the solum and 
the owners of the river fishery as the physical circumstances alter. 


See bee ee A E aoc ta make cubis cane of prescriptive 
possession for the first time at the hearing of the appeal before the Privy Council, : 


ci a a ee a ee ee 
Court had not dealt with it. In these circumstances, this plea cannot be allowed to be taken at thi 
stage. Possession is a matter of fact and the elfants might well complain that if they were to 
iaeei case GE DEE DEE possamibn they ahoull have had note: of the precise period of possession. 
and of the acts of possession on which the respondent proposed to rely. 


J. M. Pringle, K.G. and T. B. W. Ramsay for Appellants. 

H. U. Willink, K.G. and 7. M. Parikh for Respondents. 

Their Lordships’ Judgment was delivered by 

Lord MAGMILLAN.—This appeal comes before their Lordships from the Calcutta 
High Court in a suit in which the ndent, the Secretary of State for India in 
Council, is the plaintiff. He claims a decree in his favour declaring his title to seven 
jalkars or fisheries which in his plaint he describes as “ component parts ” of his 
fishery known as Jalkar Gangapath Islampur (southern portion). His claim was 
originally to nine jalkars but has been restricted to seven. 


It is not disputed that the ndent as in right of the southern portion of 
Jalkar Gangapath Islampur is entitled to the fishings in some fifty miles of the river 
Ganges, which is a public navigable river. Nor is it disputed that he is entitled 
to all subsidiary fishings which the law recognises as “ adjuncts ” of his fishery in 
the Ganges. But it is denied by the appellants, who are certain of the original 
defendants in the suit, that the respondent has any right to the seven jalkars now 
claimed by him whether as ““ adjuncts ”’ of his fishery in the G or under any 
other title. The appellants who have contested the respondent’s claim before their 
Lordships are the proprietors of an cight annas share of Pergunnah Ekbarabad, 
within whose limits the disputed fisheries lic, and they maintain that to the extent 
of their proportion the disputed fisheries belong to them as the owners of the under- 
lying solum. The Secretary of State succeeded in his claim both before the Sub- 
ordinate Judge and in the High Court. 

A description of the situation and geographical features of the jalkars in question 
is necessary in order to appreciate the problem. The Pergunnah Ekbarabad is 
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an estate lying between a river known as the Bhagirathi and a portion of the stretch >. 
-of the Ganges in which the respondent admittedly owns the fishings. The Bhagirathi 
was originally not an independent river but was a diversion of part of the waters of 
the Ganges which it rejoined lower down. Subsequently, and at any rate before 
1867, the ue alee at its upper end ceased to be connected with the Ganges and 
became an independent river. Instead of flowing directly into the Ganges, as 
it originaly did, it became united with another river called the Pagla and the 
united stream flows into the Mahananda river which in turn joins the Ganges. 
"The Bhagirathi was at one time navigable but has, ceased to beso. One of the 
seven jalkars claimed by the respondent is in a three-mile stretch of the 
Bhagirathi where it borders Pergunnah Ekbarabad some distance above its 
junction with the Pagla. Another of the disputed jalkars is in a channel between 
the Bhagirathi and the Pagla. (The five other jalkars are bils, that is, ponds or 
swamps. Four of them lie at distances of from half a mile to two miles from the 
Bhagirathi with*which in the rains they are connected by channels or-ditches and 
-the fifth is conneeted by a channel with the Pagla. 


The capricious habits of Indian rivers, due to the conformation of the land and 
the alternate extremes of dry and rainy seasons, result in frequent changes in their 
-courses. Areas at one time covered with water dry up‘and areas of previously 

land become submerged, while connections with associated sheets of water 
‘open or close. Such alterations necessarily affect the fishing rights and have given 
rise to difficult legal questions which have been much litigated. It may now be 
taken as settled that in general the fishing rights in a river follow the river and that 
subsidiary fishing rights in waters associated with a river fishery, or “ adjuncts” as 
they have come to be called, may vary with the changes in the river itself. In order 
that the fishings in any waters may be claimed as an “ adjunct ° of a river fishery 
these waters must be in continuous connection with the river throughout the year, 
in the dry season as well as in the wet season. Waters whieh cease to be continuously 
` connected with the river cease to be “‘ adjuncts ” of it and the fishings in such dis- 
connected waters cease to be part of the river fishery, and pass to the owners of 
the solum. On the-other hand the owners of a river fishery acquire right'to the 
fishings in new areas which come to be covered with waters connected with the 
Tiver and the owners of the submerged solum must recognise the creation of such 
oe rights within their egtates. Connections between existing sheets of water 
and the river may also open or close with consequent effects upon the fishing rights. 
‘There may thus be loss and gain as between the owners of the solum and the owners 
of the river fishery as the ohyda circumstances alter. Such their Lordships find 
to. be the law as established after some fluctuations by the reported cases aire 
the decision of this Board delivered by Lord Sumner in Srinath Roy v. Dinabandhu 
Sent. 

Now it is manvest from a perusal of the respondent’s plaint that he came into 
‘Court with a case based on the contention that he was entitled to the seven disputed 
jalkars as ‘‘ adjuncts ” or, as he put it, “ component parts” of his fishery Jalkar 
G path Islampur, that is of his Tan in the Ganges. Indeed in a petition 
which in the course of the proceedings he presented to the Court he expressly 
stated that “ the jalkars in suit have been clamed in the suit as component parts 
`of the Jalkar Gangapath Islampur ” and asked leave to put forward an alternative 
argument should it be found that the jalkars in suit ““ can no longer be considered 
as connected with the Ganges”. This shows the meaning which in his plaint 
the respondent attached to the words “‘ component parts ”. When the respondent’s 
averments are examined it appears that he nowhere claims that the water channel 
between the Bhagirathi and the Pagla or any one of the five bils is now connected 
throughout the year with the Ganges. On the contrary he avers only that théy 
“ remain connected with the Ganges for about three months every year during 
the rainy season”. If these six jalkars, as he avers, are connected with the Ganges 


— 
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only for part of the year, the respondent cannot succeed in his claim to them as 
““ component parts” or “ adjuncts ” of his fishery in the Ganges, in view of the law 
as their Lordships have above defined it. As regards the three mile stretch of the 
Bhagirathi river the respondent puts his case in his plaint somewhat differently. 
He states that at its source the Bhagirathi is connected with the Ganges only for 
about two-and-a-half months in the year in the rainy season. This would not 
make the fishings in the Bhagirathi an ““ adjunct ” of his fishery in the Ganges. But 
he goes on to say that the irathi remains connected with the Ganges throughout 
the year because its waters flow into or ultimately find their way to the Ganges. 
This will plainly not do. The Bhagirathi is now a tributary not a diversion of 
the Ganges and it is not even a direct tributary, as has been already explained. 
‘Once it is ascertained that the Bhagirathi is an independent tributary of the Ganges 
the fishings in it cannot in law be regarded as an “ adjunct”? or com nent part 
of the fishery in the Ganges. Counsel for the respondent very properly admitted 
that he could not contend that a right of fishing in a river incluged the right to 
fish in all its tributaries as “‘ adjuncts’’. Such a contention if admitted would 
lead to manifest absurdity. 


The result is that the respondent’s case as tabled on record necessarily fails 
and that the judgment of the Subordinate Judge in his favour, so far as based on 
his finding that “ the water of the Jalkars in dispute is still the water of the Ganges ”, 
although none of them is connected throughout the year with the Ganges, is 
erroneous. l 

The Subordinate Judge proceeds, however, to discuss the question of the 
respondent’s title to the j not as “ adjuncts ° of his fishery in the Ganges 
but as included in the grant of Jalkar Gangapath Islampur to his orginal predecessor. 
The respondent’s plaint does not set out his title or deduce it t h its trans- 
missions to hi , but as the matter has been fully dealt with both by the Sub- 
ordinate Judge and by the High Court,.their Lordships have thought it right to 
hear a argument on the subject and to express their judgment upon it. Here 
reference may again be made to the petition presented to the Court on behalf of 
the respondent in which he asked leave to argue another “ aspect of the case”, 
namely, that if it should be found that the jalkars in dispute were component parts 
of Jalkar Gangapath Islampur “ at some point of time in the past and consequently 
the plaintiff had right to them then, the plaintiff’s right and claim to them should 
be upheld and he should get a decree in respect of them unless his claim is found 
to have been barred by limitation or his title extinguished by adverse possession”. 
The defendants objected to the respondent “ making a different case from that 
made in the plaint”. What the Subordinate Judge did on the respondent’s appli- 
cation does not appear, but he evidently allowed the question of title to be fully 
developed before him, although it scarcely seems to be the other “ t of the 
case ” referred to in the respondent’s petition. Even on second thoughts it does 
not seem to have occurred to the respondent to make a case cither that the jalkars 
in dispute were in express terms included in the title of the respondent’s authors 
or that the respondent had acquired a prescriptive rigat to them by possession. 
The only allegation in the plaint as to possession is that the jalkars ‘‘ were in peaceful 

ion of the plaintiff’s predecessors-in-interest till about 40 years ago ”, since 
when the defendants have “ been in wrongful possession of the same”. 


The Subordinate Judge after hearing evidence and examining the documents 
<ame to the conclusion that the respondent had been able to prove “ long possession 
from 1806 or 1807 to 1888 ” and that “‘ apart from the question of title the plaintiff 
is entitled to succeed on the strength of long possession,” but that “on a consideration 
‘of the documentary evidence . . . . there is no doubt that the disputed jalkars 
were included in the Jalkar of Hoolas Chand [1.¢., the Jalkar Gangapath Islampur] 
created by the permanent settlement, if not before that”. 

When the case.reached the High Court on appeal the learned judges delivered 
a judgment discussing at considerable length the physical characteristics past and 
present of the jalkars in question and the law with regard to “ adjuncts ” ofa 
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river fishery. Rather surprisingly, they state that in his plaint “the plaintiff 
made the definite case that these waters are component parts of les Gangapath 
Islampur ” but that he did not thereby mean to claim that he a right to the 
ings in them as ““ adjuncts ” of the river Ganges in the legal sense. point 
out that the jalkars “cannot be considered as adjuncts because the connection 
directly or indirectly with the Ganges is not throughout the year’’ ; and therefore 
they seem to infer that the plaintiff did not claim them as “ adjuncts ” but as parts 
of the same river system, whatever precisely that may mean. Passing from this 
topic apparently without pronouncing ae it, the learned Judges go on to say 
that case in their j ent depends upon two questions, namely, ‘‘ (1) the 
nature and extent of the right of the Crown to grant a several fishery to a private 
individual, and (2) the extent of the grant actually made by it in this case.” 

Their Lordships see no reason to differ from the view of the High Court that 
there is nothing*to prevent the Crown when making settlements of land, from 
severing fishery reghts in waters from the right to the subjacent soil or from granting 
the a rights to one private individual and the subjacent soil to another private 
individual. This being accepted, the question is next considered of the respondent’s 
title to the seven jalkars in dispute, not as “adjuncts” of Jalkar Gangapath Islampur 
but as subjects of grant by themselves. Watving the pleading point that the res- 
pondent has nowhere set out on record and deduced his title their Lordships have 
examined the documentary evidence on which the learned Judges of the High Court 
found that the seven jalkars must be held to have been included as substantive 
items in the respondent’s title. 


The burden is upon the respondent to make out his title. He claims to be 
the successor in title of the grandmother of one Hoolas Chand. To this lady in 
pre-British times Nawab Aliverdi Khan in the middle of the eighteenth century 
made a grant of several fishery in the Ganges extending from Pointy to Sooty and 
designated Jalkar Gangapath Islampur. The fishery was then undivided and 
it was not until 1870 that it was divided into a northern and a southern portion. 
The grant was confirmed to the father of Hoolas Chand. Neither the origina? 
sanad nor the confirmatory sanad is forthcoming. The respondent is thus under 
the initial disadvantage of having to rely on secondary evidence to prove the contents 
of the original grant to his predecessor. The transmission to the respondent of 
the grant, whatever it includéd, is sufficiently traced. 

The first document is a letter of 2nd October, 1789 from the Oollector of 
Bhagalpur ba bap instructions for the preparation of the Decennial Settlement. 
In his letter he purports to give “a brief account of Gungapat Islampore.” He 
states that ‘‘ the talook so called is a fishery on the Ganges extending from Pointy 
to near Sooty with one village in hand,” was given in farm by the Nawab to one 
of his female domestics and is now held by her grandson Hoolas Chand. This 
was the original undivided fishery. The respondent can derive no aid from this 
document, and so far as it goes it is against his contention for the fishery is simpl 
described as “on the Ganges” and while a village is mentioned as goi with 
the fishery there is no mention of any other separate items or parcels. The Collector 
was directed to settle with Hoolas Chand who executed on 15th November, 1790, 
a Kabuliat of “ Pargana Gangapath Islampur ” without mention of anything more, 


On 25th October, 1797, Hoolas Chand made an application to the Government 
in which.he stated that the sanad granted to his father had been destroyed by a 


Khas Bahinch [direct fishing]’’, are stated to be “ commencing from Painti [Pointy] 
to Shi Turtipore ty] with Phandi [branches]... the big river.” 
ih a aa of rahati and behati,” [still and flowing waters] are mentioned. 
Several other rivers with branches are included in the schedule but there is no 
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mention of the Bhagirathi. After an inquiry the Collector ordered that Hoolas 
Chand should keep “ in his possession the Mehals in the said Pargana as heretofore,” 
From this also the respondent gains no assistance. The seven jalkars now claimed 
as having been included in the original grant are not named and the references to- 
still and flowing waters, ponds and deserted river beds are in their Lordships’ opinion 
no more than references to the then existing “‘ adjuncts’’ of the fihsery in the 


The next document is one to which the High Court attached importance -as 
“ valuable evidence ”. It is a Dehabandi or return relating to the year 1804-5 
made to the Collector of Purnea by a lady, describing herself as Zemindar, of 
“ Mouzahs and Kismats in Pergana Gangapath Islampore “ within the jurisdiction 
of District Purnea.” It contains a long list of nearly two hundred jalkars among 
which are mentioned the seven disputed jalkars. Nothing appears to be known 
about this lady and counsel for the appellants raised a question as to the correctness 
of including these fisheries in the District of Purnea, which however it is unnecessary 
to pursue. o- i 

In the opinion of their Lordships, differing from that of the learned Judges 
of the h Court, this Dehabandi does not advance matters. It does not prove 
that this long list of jalkars was included expressly in the original sanad. it is 
` invoked to show that the seven jalkars in dispute were included expressly in the 
original grant, it is equally evidence that all the other jalkars named in the long 
list were included expressly in the original grant which is most unlikely, and is not 
indeed ; that it shows is that this lady in 1804-5 claimed a larg 
number of jalkars as then included in por Gangapath Islampur but for aug 
that appears they may at that time all have adjuncts ” of the river fishery 
and connected physically with it. 

A document of 1838 is said by the High Court to be of materiality. It is an 
extract from the Rubakari or pro ing in the Court of the Deputy Collector 
for the District of Malda regarding the Jalkar Pargana Gangapath Islampur. It 
examines the history to date of the fishery, and states that many of the jalkars 
included in the collection papers had been encroached upon and engulfed. by the 
big river and cannot be identified and many others have. been recently formed 
but that some 334 jalkars and dead rivers were correctly included and among 
others the jalkars in dispute. A fia iad REN for one year only was conse- 
quently made pending further inquiry. is is no doubt evidence of the jalkars 
in suit having been ‘component parts” of Gangapath Islampur in 1838 but it is 
no evidence that they were so at the date of the original grant or that they are so 
now and still less is it evidence that these jalkars were specified as items of the 
original grant. On the contrary it rather supports the view that the subsidiary 
jalkars were a fluctuating quantity varying with the physical conditions. In 1855 
the officiating deputy Collector of Malda sought instructions from the Revenue 
Commissioner of the Rajshahi Division as to the fresh settlement of the Jalkar G - 
path Islampur. He alleged that the fishery included the fishings in all branches 
whose communication with the Ganges had become cut off and all beds which 
might be left by the river in future. “No sooner,” he says, “does a branch of 
the Ganges become separated ... . from the main stream than the right to fish 
in it is immediately claimed by the Zemindar whose lands surround the water ; such 
claims have already been sy a uap asserted peste many instances.” oo accord- 
ingly suggested proceedings for the protection o Government’s rights, but his 
advice was not accepted and- nothing came of the matter. Sev subsequent 
suits to recover neighbouring jalkars with which this case is not concerned failed. 
When the Government advertised the fishery estate for sale in 1870 they described 
it as the southern ion of fishery Gangapath in the River Ganges, P 
Gangapath, panan kad from south of Rajmehal Road to Soontee and Shi 
Toortee. No separate items were mentioned. 

The learned Judges of the High Court find that “the documen evidence 
on the record which we have noticed above leads to the conclusion that Pergunnah 
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Gangapath Islampur comprises the jalkara now in suit. They have not changed 
their sites, at least there is no evidence to the contrary.” -Their Lordships find 
themselves unable to t this view. Their examination of the documents, 
with the most important of which they have dealt above, satisfics them that the 

ndent has failed to discharge the burden upon him of proving that his title 
includes the jalkars in suit as specific items apart from his ee 
in thé river Ganges. His title, in their opinion, gives him a right to all the “ adjuncts” 
of his fishery as these may vary from time to time with the physical changes of the 
river, but does not entitle him to claim the fishing in waters which have ceased to be 
“ adjuncts ” of the river. It would be a singular right which entitled the respon- 
dent to claim as “ adjuncts ” the fishings in all newly formed water areas coming 
into existence in connection with” the river, as he may undoubtedly do, and at 
the same time to retain a right to fishings in waters ceasing to be connected with 
the river. No precedent was cited to their Lordships of such an anomalous fishery 
ight and it woulderequire very precise evidence to establish such a right as a matter 
of title. 


As a last resort the respondent sought leave to make a case on prescriptive pos- 
session apart alike from his case on ‘‘ adjuncts’’ and his case on title. No such case 
is made on the record, no such issue was formulated and the High Gourt has not 
dealt with it. Their Lordships in these circumstances declined to allow this plea 
to be taken before them. Possession is a matter of fact and the appellants might 
well complain that if they were to meet a case of prescriptive possession they should 
have notice of the precise period of ion and of the acts of ion on 
which the respondent proposed to rely. They could then have directed their evidence 
to this issue. The respondent has already been permitted to argue a case 
not made by him in his plaint. Their Lordships Ser is a e Aa 
stage to raise yet another case for which he has no record. Itis true that a consider- 
able body of evidence was adduced in the course of the case on the subject of pos- 
session but this was directed to support the respondents other pleas and not to 
establish a separate right piel on prescriptive possession. 

- Their Lordships will humbly advise His Majesty that the appeal be allowed, 
that the judgments of the Subordinate Judge and the h Court so far as affecting 
the present appellants be recalled and that the suit so as directed against the 
present appellants be dismissed. The ap ts will have their costs against the 
respondent both of this appeal and in the Courts in India. 

Solicitors for Appellants: W. W. Box and Co. 

Solicitor for Respondents: The Solicitor, India Office. 

H.J.U./V.S. — Appeal allowed. 


-` [PRIVY O0UNOL] 
(On appeal from the High Court of Judicature at Allahabad.) 
PRESENT :—LorD THANKERTON, LORD GODDARD AND SiR JOHN BEAUMONT. 


Jagdish Narain and others ' .. Appesllants* 
D = 


Nawab Said Ahmad Khan and others .. Respondents. 


` Bysctment—Burden of proof of title —Defence need not plead possible defects in plai itle— 
denial Y Paiti te Bafa Laba of time—If can roliss plaintif pin ban of the bi falta 
kani ratna an ga Bi r 7a), sis O a 


_ A plaintiff suing in ejectment could only succeed on the of his own title. There i 
0 wan rpg Pm ge rated e as tiff’s title which might manifest 
themselves when the title is disclosed. - t is sufficient that in written statement, the defendant 
jan AAS aaa na et under this plea ho could avail himself of any defect which such title’ 
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No inference can be drawn which t relieve a PADAT O Ep ba the Dun orp i 
his title, merely on the ground of lapse of time because though lapse ene a Hye pedicel 
the plaintiff in proving his case, it may well also have prejudiced the defendant in resisting that claim, 

The statement of a person admissible under section 92 of the Evidence Act has litile evidential 
value where the source of his information as to the matters which occurred before his birth or ih carly 
youth are not disclosed. 


Str Thomas Strangman, K.G. and S. P. Khambatta for Appellants. 

C. S. Rewcastle, K.C. and Robert Ritson for Respondents. 

Their Lordships’ Judgment was delivered by 

Sm Jonn Braumont.—This is an appeal from the judgment and decree of the 
High Court of Allahabad dated 2gth April, 1941, which modified a decree of the 
Subordinate Judge of Bareilly dated the 2nd June, 1936. 

> . 

The plaintiffs (who are respondents in this appeal) claimed possession of 
two-third parts of Muafi property situate in Mauza Bahra Bikram. Their case 
was that on the 8th January, 1842, the Government made a grant of the lands in 
suit in favour of the heirs of Ahmad Khan, who had married Sayara Begum the 
daughter of Nawab Hafiz Rahmat Khan, who had rendered valuable services 
to the Government which the Government were minded to reward.- The plaint 
alleged that the- grant was made enjoyable in perpetuity generation after 
generation for the maintenance and of the heirs of Ahmad Khan, 
that each heir was to hold for life only on the death of an heir the next heir 
of Ahmad Khan was to take as such heir and not as heir of his predecessor. The 
plaint further alleged that Ahmad Khan had no male or female issue, and that 
after his death Musammat Mohammadi Begum was his heir according to Moham- 
madan Law and entered into possession of his estate. 


In the written statement of the several defendants the title of the plaintiffs 
was denied, and it was all that Sayara Begum, the widow of Ahmad Khan, 
was the absolute owner of the property in suit, and that in 1841 she made a gift 
of the property to Mohammadi Begum ; that in 1854 Mohammadi Begunt mort- 
gaged the property, and in 1856 it was sold by the Court in a suit instituted by 
the mortgagee and was purchased by the predecessors in title of the defendants, 
and that the defendants and their predecessors have been in possession of the 
property ever since. 

Both Courts in India held that the tenure of the land in suit was as claimed 
by the plaintiffs, and that each heir of Ahmad Khan held the property for life 
and on his death the next heir took. These findings have not been challe 
before their Lordships, and it follows from such findings that limitation would start 
to run against an heir from the date when his title accrued on the death of the 
previous heir. 

The Subordinate Judge held that the plaintiffs had proved that they were the 
heirs of Mohammadi Begum, but that they bad not AES | that Mohammadi Begum 
was thé heir of Ahmad Khan, and accordingly dismissed the suit. 

In appeal the High Court agreed with all the findings of the Lower Court 
except with regard to the heirship of Mohammadi Begum. The Oourt held that 
Sayara Begum as widow of Ahmad Khan, was one of his heirs according to Moham- 
madan Law and inherited one-fourth of his property, and that it was aia areas 
that Mohammadi Begum was the heir of Sayara Begum; but the Oourt it 
proved that Mohammadi Begum was the heir of Ahmad Khan as to the remaining 
three-fourths of his prop and accordingly they decreed the plaintiffs’ suit as 
to three-fourths of the two-thirds of the property claimed. 

The Subordinate Judge had held that the case of the plaintiffs failed because 
they had not proved that there were no male collaterals in the male line of descent 
or ascent of Ahmad Khan, or of his father, alive at the death of Ahmad Khan and 
that, as such male collaterals would succeed as heirs according to Mohammadan 
Law in preference to Mohammadi Begum, the plaintiffs had failed to discharge 
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the burden which rested upon them of proving their title. The High Court held 
that this defect in the title of the plaintifs had not been pleaded by the defendants, 
‘and expressed the view that the Subordinate Judge made out a case for the 
defendants which was not foreshadowed in the written statements and was not set 
up at the trial. Their Lordships, are quite unable to with the High Court 
in this view. The plaintiffs were suing in ejectment, they could only succeed 
on the strength of their own title. There was no obligation upon the defendants 
to plead possible defects in the plaintiffs’ title which might manifest themselves 
when the title was disclosed. It was sufficient that in the written statements the 
defendants denied the plaintiff» title, and under this plea they could avail themselves 
‘of any defect which such title disclpsed. | 
The following j which was handed in by Counsel for the defendants 
and admitted by Counsel for the plaintiffs, and which is substantially the pedigree 
proved at the trial, shows the position of the family of Ahmad Khan :— l 


PEDIGREE PUT FORWARD BY PLAINTIFFS. 


bi hik Nawab Hafiz Rahmat Khan 
TER | | 
Malik Mo Khan Malik Ahmad Mussammat Saira Nawab Mobammad 
Khand, about r842 = Begamd. 1845 Umar Khan 
(In fact died before 


4th January, 1842.) 
| | | 
Ahya Khan Ghulam Ghulam Malik Mo 
(Unmarried). Husain. Mohammad Ali Khan 
Khan Khan. 
(Unmarried). ais ee 
Musammat Mohammadi Nawab 
Begum d. 1882. = Mohammad 


| 
Fazal-un-Nissa=Nawab Ali 
É Mohammad T d, 1894 





- | | 
Mussammat Munawwar-un- Nawab Ali Ahmad Khan= Musammat 
Nisa Begum. Alive. d. 6-1-29. Mohabbat-un- 
| Nissa Begum 





Mussammat Shaukat Jahan NawabNabi Nawab Wal Ahmed 

m Plaintif No. 3, Ahmad Khan Khan Plaintiff No. 1 
espondent 6. Plaintiff No. 2, (d. 21-5-97, now re- 
Respandent 5. presented by Respon- 


It will be observed that Ahmad Khan died about 1842, and his widow died in 
1845. Mohammadi Begum was the daughter of one of the four sons of the only 
brother of Ahmad Khan, so that she was a t-niece of Ahmad Khan. It is in 
evidence that she was also the informally adopted daughter of Ahmad Khan and 
his wife. It will further be observed that Mohammadi Begum died in 1882 and 
that her only son died in 1894 leaving a son and daughter. The daughter, who 
inherited one-third of her father’s So waded is not a party to these proceedings. 
The son, who inherited two-thirds of the property, died in 1923 and the original 
plaintiffs were his children ; they filed their suit in 1934, II years and 11 months 
after the death of their father and so just within the period of limitation. The 
findings of the Lower Courts that the plaintiffs were the heirs of Mohammadi 
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Begum as to two-thirds o Pa aaah rg not been challenged before their Lord- 


Supt and the only question w arises for decision is that upon which the Oourts 
in differed, namely, whether Mohammadi Begum was the heir of Ahmad 


The plaintiffs called two witnesses who gave verbal evidence upon the question. 
The first witness was Said Ahmad Khan respondent No. 1 who was the son of 
the original first plaintiff). He stated that his information about the earlier histo 
of the = ies derived from his paternal grandfather who, as stated, had di 
In 1929. e grandfather can have had no personal knowledge of matters which 
occurred in 1842, and, as the source of his information as to matters which occurred 
before his birth or in early youth were not disclose, his statement, which is admissible 
under section 32 of the Indian Evidence Act, has little evidential value. Said 
Ahmad Khan alleged that the father of Mohammadi Begum? died during the 
lifetime of Ahmad Khan and the learned Subordinate Judge feund that in that 
event Mohammadi Begum could inherit as heir of Ahmad hse only if there were 
no male collaterals in the male line of descent or ascent of Ahmad Khan, or his 
father Said. Khan, alive at the time of Ahmad Khan’s death. This finding has 
not been challenged. The witness further stated that he did not know whether 
the father of Ahmad Khan had any, and if so how many, brothers. The second 
witness called by the plaintiffs was Basityar Khan who stated that he did not 
know if Said Khan had any brother. This witness stated that he had seen a written 
pedigree of the family which was not produced, and this omission detracts from 
any value which might otherwise attach to his evidence. Their Lordships agree 
with the view of the learned Subordinate Judge that the verbal evidence produced 
the plaintiff does not prove that Mohammadi Begum was an heiress of Ahmad 


under Mo an Law. 
In addition to verbal evidence the plaintiffs also relied on certain denna 
evidence, and the High Qourt a great importance to one document whi 


will ba referred to later. Most of the documents produced were relevant on the 
question of tenure which is not now in question, and these documents need not be 
noticed. It may, however, be observed that Exhibit “A,” which is an extract 
from the Register re transfer of Muafi lands, contains an entry of a Deed of Gift 
made on the 4th January, 1842, by Musammat Shyara Begum, wife of Ahmad 
Khan, in favour of Mohammadi Begum described as a daughter of the donor of 
Muafi land in Mauza Bahra. This that the original possession of Moham- 
madi Begum was under the Deed of Gift, though from the terms of the tenure 
as defined by Government on the 8th January, 1842 (Exhibit 14), it follows that 
Mohammadi Begum’s title as donee would terminate on the death of Sayara in 
1845. 


The document on which the High Court strongly relied in proof of the heirahip 
of Mohammadi Begum is Exhibit 22. This purports to be a copy of an extract 
from a report regarding Muafi lands under an Order dated gth January, 1882, 
taken from the record of Case No. 53/11, relating to enquiry and management of 
the muafi of Hafiz Rahmat Khan, disposed of on the 29th September, 1882. It 
relates to the jagir of Pilibhit and states “ a belongs to Ahmad Khan. 
Mohammadi Begum, heir, came in possession. She sold it to the Nawab Saheb 
Bahadur of Rampur. ‘The vendee is in possession by virtue of the purchase and 
Mohammadi Begum is a resident of Pohalla Qela in Bareilly” The author 
of the report is not shown, and the order of the gth January, 1882, under which 
it purports to have been made, is not on the record. ‘There is, however, a copy 
order, Exhibit 21, in case No. 53 directing the record-keeper with reference to 
muafi register to make a note against every tract of land, showing whether the 
tract was then held as muafi or not, and directing that if it was held as muafi 
it should be ascertained whether the lawful heirs of the persons in whose name 
it was released were alive or not. On the assumption that the order of the gth 
Jan , 1882, was in similar terms the important point to which the enquiry was 
to be directed was whether the heir was alive. No doubt, in case of disputed 
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heirship this would involve an enquiry as to-who was the heir, but any such enquiry 
would involve giving notice to possible claimants so that their case might be adjudi- 
cated upon. There is nothing to show that any such notice was given or that 
any enquiry as to who was the heir of Ahmad n was conducted by the officer 
who made the report. It may well be that, finding that Mohammadi Begum 
was a member of the family of Ahmad Khan and had been in possession for 40 
years, the officer assumed her title as heir. The omission from the report of any 
reference to Sayara Begum who was certainly one of the heirs of Ahmad Khan, 
or to the Deed of Gift in favour of Mo 1 Begum, supports the view that no 
real enquiry was made as to Mohammadi Begum’s title as heir. The report does 
not deal with the property in suit,though the property with which it does deal 
was probably held on a similar tenure. Their Lordships are unable to attach 
to the reference jn this report to Mohammadi Begum as heir thé importance which 
the High Court attached to it. 


‘It was ‘argued for the respondents that at this distance of time reasonable 
inferencés should be drawn in favour of the plaintiffs and that to require them 
to climinate from their pedigree possible heirs whose very existence is not proved 
is to impose an impossible burden upon them. But it must be remembered that 
though tapes of time may have prejudiced the chances of the plaintiffs in proving 
their case, it may well also have prejudiced the defendants in resisting the claim, 
and the lapse of time is certainly not due toany defaulton the part of the defendants 
or their predecessors. The respondents are not so free from criticism. The son 
of Mohammadi Begum made no effort to su port his claim during the 12 years 
in which he survived her, and his son did aoa duces the ngan an ii which 
he survived his father, and the plaintiffs themselves did nothing until the expi- 
ration of nearly 12 years from the date when their alleged title accrued. Their ` 
Lordships see nothing in the circumstances of the case which would justify drawing 
any inference which might relieve the ndents of any part of the burden of 
proving their title. It was argued further that. since Mohammadi Begum was left 
In possession after the death of Sayara Begum when her title as donee terminated, 
she must be assumed to have remained in possession as heir, and that the fact that 
no claim was made by any collateral male heir should lead to an inference that 
no‘ such collateral male heir existed. Their Lordships are unable to accept this 
argument. It is quite possible that a collateral e heir, not being a member 
of the immediate family of Ahmad Khan, may have known of the Deed of Gift 
in favour of Mo i B , and may not have known of the terms upon which 
the muafi lands of Ahmad were held under Government grant. a 


In their Lordships’ view the finding of the learned Subordinate Judge that 
the plaintiffs had failed to prove that Mohammadi Begum was an heir of Ahmad 
Khan was right. i 


Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed, that the judgment and decree of the High Court be set aside the 
judgment of the Subordinate Court dismissing the plaintiffs’ suit with costs be 
restored. The plaintiffs must pay the costs of the appeal to. the High Court and 
to His Majesty in Council. 

Solicitors for Appellants: T. L. Wilson and Co. 

Solicitors for Respondents : Douglas Grant and Dold. 


_HJUSVS. Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE CHANDRASEKHARA AIYAR. 
Singara Mudali . .. Appellant 
D. 
Ibrabim Baig Sahib .. Respondent. 

Specie parformance—Adinor—Contract by natural guardian—T ranferes from minors—Enforcement. 

The defendant purchased Roppa oar Na their mother subject to an agree 
ment to convey the properties in favour of the plaintiff and his two brothers. In a suit for specific 
performance the defendant contended that he was not liable to perform the contract inasmuch as 
there could be no decree for specific performance against the minors who had sold to him. 

Held, that the agreement of sale in favour of plaintiff could not be specifically enforced as against 
the minors and that consequently it was not enforceable against the defendant-trgnaferee. i 

Ramak ishaa Reddiar vy. Kasivasi Chidambara Swamigal, (1928) M.W.N. 185, rejied on. 

Zebunniza Begum v. Mrs. Danaghar, (1935) 70 MLL.J. 477 : 1.L.R. 59 Mad. 949, considered. 

Appeal against the decree of the Court of the Subordinate Judge of Vellore 
in A.S. No. 144 of 1944 preferred against the decree of the Court of the District 
Munsiff of Tirupattur in O.S. No. 400 of 1942. 


F. T.\Rangaswami Aiyangar and R. Santhanam for Appellant. 
G. A. Mahomed Ibrahim and T. S. Santhanam for Respondent. 
The Court delivered the following 


Jupoment.—The defendant purchased the properties under Ex. P-2 from three 
minors and their mother Govindammal, subject, no doubt, to an agreement to 
convey the properties in favour of the plaintiff and his two brothers, Ex. P-r. The 

laintiff seeks to enforce sepecific performance of the agreement, evidenced by 

P-1 and referred to in Ex. P-2, and is met by the answer that so far as the minors 
who sold to the defendant are concerned, there could be no decree for such specific 
performance and therefore the defendant who claims under a purchase from them, 
is not liable either. The District Munsiff dismissed the suit altogether but, 
on appeal, the Subordinate Judge granted to the plaintiff a decree for specific 
performance in so far as the share of Govindammal wag concerned, that is, the mother 
and one of the four vendors. The plaintiff has filed this second appeal, urging 
that he should have been granted a decree for specific performance of the agreement 
to convey, or reconvey not only as regards the share of Govindammal, but also as 
regards the shares of the three minors. | - 


I do not think the plaintiff is entitled to get any more relief than has been 
awarded to him by the learned Subordinate Judge. The Privy Gouncil held in 
Mir Sarwajan v. Fakkruddin Mahommed Chowdhuntt, that a contract entered into 
by the guardian of a minor for the purchase of immoveable property cannot be 
peeked, enforced by him, as he was not bound by the contract and there was 
no mutuality. In Ramakrishna Reddiar v. Kasivasi Chidambara Swamigal*, a Bench 
of this Court dealing with a case exactly on all fours with the present, held that an 

nt to sell the immoveable property of a Hindu minor entered into on 
his behalf by his natural guardian could not be specifically enforced against him 
or a subsequent transferee of the properties with notice of the agreement. This 
decision is binding on me. . 

But it is by Mr. V. T. Rangaswami Aiyangar, the learned advocate for 
the ey gene t a later decision in ebunniza Begum v. Mrs. Danaghar*, by 
Gornish and Varadachariar JJ., has somewhat shaken its authority because it was 
there pointed out that a contract entered into on behalf of a minor by a i 
cannot be said to be void but is only voidable. This distinction between ‘‘ void ” 





*3.A. No. 797 of 1945. a i g5th February, 1946. 
1. (r911) at MLLJ. 1156: L.R. 99 LA. rs a. (1928) M.W.N. 185. 
1.L.R. 39 Gal. aga (P.C.). g. (1995) 70 M.L.J. 477: 1.LR. 59 Mad. 942. 
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and “‘voidable” as regards minors’ contracts, is not of much importance when we are 
dealing with a suit for specific performance of an executory contract entered into on 
behalf of a minor by his ian. The distinction between the non-availability 
of the remedy by way of specific peformance and the voidability only of the 
contract so far as the minor is concerned is pointed out in the same decision. In 
that very case, dealing with the covenants not to construct buildings, to repair 
the premises and to grant renewals of leases, the learned Judges hold that specific 
performance could not be enforced because they are contracts entered into on 

chalf of a minor on whom personal covenants of the kind cannot be imposed by 
the guardian. The question whether specific performance should be decreed 
or not depends not so much on the void or voidable nature of the contract but 
on its being executory or executed so far asthe minor is concerned, and this is apparent 
from the Full Bench decision in Venkatachalam Pillai v. Sethurama Rao, where it was 
held that a conttact of resale in favour of a minor could not be enforced by him 
after he attained majority inasmuch as it was an executory contract and for want 
of mutuality cannot be enforced by either party even though on the date of the 
suit, just as in the Privy Council decision, the plaintiff had become a major and 
had elected to ratify or affirm the transaction that was entered into on his behalf 
or for his benefit. l 


Is the defendant affected by this principle of the lack of mutuality when he 
took his if dake pa ‘subject to this obligation of reconv ce? What is now sought 
to be entorced against him is not any contract Catered into by him but a contract 
entered into by or on behalf of the minors, and standing in their shoes the defences 
open to them would be available to him generally speaking. It may be that 
as between his minor vendors on the one hand and himself on the other, other 
questions might possibly arise but they are not relevant for the purposes of this 
second appeal, which is hence dismissed with costs. 


No leave. 
B.Y.V. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Byers. 


Kudiyala Chandrasekhara Varaprasad minor by mother 
and guardian Swarnakumari Devi- .. Petitioner." 

Madras Civil Rules of Prastice—Ruls 200—Poundage—Receiver appointed in partition swit—Sale of pre- 
Rear a Jk ee ae bai timss—Poundags is to be calculated separately on the 
stha rate amowets realised from the sale of sach lot. 

Where property is sold in a series of lots to different bidders receiver inted i artiti 
suit, the PS be calalated Ka a the ae E ee from ihe sale of 
each lot. Ri Ie eens to, be caleailated only om the total. proceeds of all 
the sales. Although the division into lots may have been in the exercise the recetver’s own discretion, 
this does not in any way alter the fact that the sale consisted of a series of separate sales to different 
parties for different lots. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the ee fe of the Court of the Subordinate Judge of Tenali, 
dated agth August, 1945 and made in I.A. No. 808 of 1945 in O.S. No. 83 of 1944. 


M.S. Ramachandra Rao for Petitioner. l 
The Court delivered the following 


JUDGMENT, —This petition under section 115 of the Code of Qivil Procedure 
relates to the levy of poundage by the learned Subordinate Judge of Tenali on the 
sale of numerous parcels of cloth by the receiver appointed in a partition suit. It 
‘was contended in the lower Court that no poundage was chargeable and that in 
any.cvent jt should be calculated only on the gross amount realised by the several 





1. (1992) 64 M.LJ. 354 !I.LR. 56 Mad. 499 (F.B.). 
"ARP. No. 22 of 1946. 17th January, 1946. 
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sales held by the receiver, who sold the property in convenient lots to several 
purchasers at various times. ‘The P Subordinate Judge held that poundage 
was chargeable and he calculated it on the amount of separate sale and not 
on. the total of all the sales. 


In support of the first of these conclusions the learned Subordinate Judge 
relied on the decision in Balagurumurihi Chstiyar v. Muhammad Ismail? and learned 
Counsel has not pressed his objection to the levy of poundage. 


Dealing with the second point, rule 200 of the Civil Rules of Practice and 
Circular Orders lays down the procedure for the realization of poundage, and reading 
this with the rules framed under section 20 of the Court-Fees Act I can see no support 
for the argument that where property is sold inea series of lots the poundage 1s to 
be calculated only on the total proceeds of the sale, and not separately on the 
separate amounts realised from the sale of each lot. It must be obvious that where 
property is sold in one lot to one bidder there is only one sale ; Rut where the pro- 

is sold in a series of lots to different bidders and possibly at different times, 
the disposal of the property consists of a series of separate sales. It is contended 
that the property was divided into separate lots merely to suit the convenience of 
the receiver although the Court included the whole of the property in one 
schedule in its proceedings directing sale. The gross realizations amounted to 
more than Rs. 19,000, so it must be clear that if the property had been sold in only 
one lot the sale could have attracted only one or two bidders ; whereas if the pro- 
perty were divided into a series of convenient lots according to size, quality and 
description of the goods, more bidders would be attracted and the sale would 
almost certainly be more productive. Although the division into lots may have 
been in the exercise of the receiver’s own discretion, this does not in any way alter 
the fact that the sale consisted of a series of separate sales by the receiver to different 
parties for different lots. The calculation of poundage on each of the sales separately 
was therefore correct and there is no error of jurisdiction. 


The petition is ordered to be dismissed. 
K.S. Petition dismssed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; PRESENT — MR. JUSTICE RAJAMANNAR. 
Narahari Ramanamma l © e Appellani* 
D 


‘The Official Receiver of Kistna and others we Respondents. 


Provinctal narad Act (F of 1920), sections 49 and Decree-holder filing affidavit setting ont that 
he holds the decree and the amount axe to kim as np to the dats of adiudication of kis debtor—Return of afidavit 
Sor re-presentation with decres aero eS er e pa aa of clatm—Date “proof” 
of debi—Dividends paid to other creditors excluding decres-holdsr—Power to recall and order a re-dist ribatren. 

Where a creditor files an affidavit before the Official Receiver in which he sets out that he had 
obtained a specified decree and the sum dut to rere aes the date of adjudication of his debtor, he 
must be deemed to have ‘‘proved his debt within meaning of the Provincial Insolvency Act, 
though the affidavit is returned with a direction to file the decres copy and thore was no re-presen- 
tation and admission of the claim till after the approval of the schedule of creditors and dividend 
by the District Court. 


Lakshmi Bai v. Rutmayi Reo, (1934) 67 M.LJ. 45: J.LR. 57 Mad. 767, applied. 
Where during the pendency of an application by such decree-holder (after re-presentation of 
his affidavit with the decree copy and ee D i ra, Pa Court to amend the 
1 





Chandrayya v. Chimnappan Reddi, (1941) M.W.N. 489 applied. FT 
_ Appeal against the order of the District Court, Kistna at Masulipatam 
dated 22nd July, 1944, in C. M. P. No. 1639 of 1943 in I. P. No. 22 of 1934. 
ee ae 





1. (1943) 1 MLLJ. 320. 


* A, A. O. No. 45 of 1945. 6th December, 1945. 


et - 
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B. V. Ramanarasu for Appellant. 


P. Satyanarayana Raju for Respondents. 

The Court delivered the following 

JuDGMENT.—This appeal arises in the insolvency of one G. Venkatasubba Rao 
who was adjudged insolvent on s noy, 1938, in I. P. No. 22 of 1934 on the 
file of the District Court, Kistna. c appellant is one of the creditors and res- 
pondents 2 and 3 are two of the other creditors while the first respondent is the 
Official Receiver, Kistna. The appellant is the holder of a decree against the 
insolvent in O. S. No. 466 of 1934 (District Munsiff’s Court, Masulipatam). Evi- 
dently in pursuance of a notification in the-Gazette on 27th April, 1943, calling 
for proof of debts by the creditors of the insolvent, the appellant filed an affidavit 
before the Official Receiver on 15th June, 1943, in which he set out that he had 
obtained a decree in the suit abovementioned on gth September, 1935, and that 
a sum of Rs. 2, 1-6 was due to him up to the 5th January, 1938. A copy of the 
decree was not, however, filed along wih the affidavit. On sth September, 1943, 
this affidavit was returned to the appellant with a direction to file ihe decree copy 
before the gth July, 1948. On gth July 1949, ten days further time was granted 
for filing the decree and again further time till 26th July was granted. Eventually 
the Official Receiver directed the appellant to file a petition and affidavit to excuse 
the delay in re-presentation, and aio granted him time to re-present the affidavit 
along with the copy of the decree till 1gth September, 1943. Admittedly the 
appellant did not re-present this affidavit till 1gth December, 1943, when he 
produced a copy of the decree. 

Meanwhile on 16th November, 1943, the Official Receiver declared a dividend 
at Re. 0-8-5 in the rupee, but excluded the appellant’s debt in the calculation 
of this dividend. He prepared a schedule of creditors from which the appellant 
was omitted. The schedule of creditors and the dividend were appro by the 
District Court on 2gnd November, 1943. | | 

On 23rd December, 1943, after having re-presented the affidavit with a copy 
of the decree, the appellant filed in the District Court, Application No. 1639 of 
1943 purporting to be under sections 5 and”33 of the Provincial Insolvency Act 
and other sections of the Code of Civil Procedure, praying that the Court may 
bo pleased to amend the schedule of creditors framed by the Official Receiver 
and approved and sanctioned by the Court on 22nd November, 1943, by adding 
the debt due to him. On gist December, 1943, while this application was pending, 
the Official Receiver accepted che claim of a appellant to the debt due to him 
under his decree: However, dividends were oa away to the creditors entered 
in the schedule approved by the District Court in March and April, 1944. The 
appellant’s application facil as disposed of on 22nd July, 1944, when the District 

udge rej the application. Hence this appeal. “The ground on which the 
earned District Judge dismissed the application was that the appellant was guilty 
of negligence in not filing the copy of the decree before the Offcial Receiver: in 
time and by the time the decree copy was filed the schedule had been prepared; 
the payment of dividends had been ordered to the creditors included in the schedule 
and that the dividends paid to such creditors could not be ordered to be re-deposited 
as the law did not permit such a course. The learned District Judge observed 
however that it was open to the appellant to come in proper time when a second 
dividend was ses A and participate in it. When this appeal first came on 
before me, I felt it necessary to obtain information on certain points and I have 
since received a report from the Official Receiver ishing information on some 
of the points. It is now clear from this report that the dividend that was declared 
on 16th November, 1943, and approved by the Court on 27th November, 1943, 
was the final dividend. 

The appellant raised several points to support his claim to share in the dividend 
already d , but on the view I take on one ofthe points, L think it unn 
to ress an opinion on the other points, particularly because they would lead 
to allies for findings from the lower Court on questions of fact. ~- 
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The contention of Mr. Ramanarasu for the appellant which 1 think ought 
to prevail is that under section 64 of the Provincial Insolvency Act he will be enti 

ve the benefit of the dividend as he must be deemed to have proved his debt 
within the tme limited (15th June, 1943). Section 33 lays down that where an 
order of adjudication has been made under the Act, all persons alleging themselves 
to be creditors of the insolvent in respect of debts provable under the Act shall ` 
bare roof of their respective debts by producing evidence of the amount and 

Kaga jaha thereof. Section 49 prescribes the mode of proof. It says: 


“A debt may be proved under this Act b a a tin a registered letter, 
vo whl may be prove ander thi Act by -i 


Sub-section (2) of that section says this : 


‘The affidavit shall contain or refer to a statement of account showing the particulars of the 
debt, and shall the vouchers, if any, by which the same can be substantlated. The Court 
may, at any time, for the production of the vouchers.” ° 


Rule 8 of the Rules framed by the High Oourt is in these terms ¢ 


(r) Unless otherwise ordered all claims shall be proved by affidavit in Form No. gin the 
manner provided in 8. 49 of the Act, provided that before admitting any claim the Court may call 
for further evidence. 

(2) The affidavit may be made by the creditor or b piece sir authorised by him, provided 
that if the deponent is not the creditor, the affidavit shall state the deponent’s authority and means 
of knowledge. i 

(3) As soon as may be after proof of any debt is tendered the Court shall by order in writing 
admit the creditor’s claim in whole or in aL or ree E Pode thay essa aA is rejected in 


whole or in part the order shall state the reasons for the rejection, 
(4) A copy of every order rejecting a claim, or admitting it in part only, shall be sent by the 
registered post to the persan making the claim within seven days from the date of the 


It is clear that when a creditor delivers or sends by registered t an affidavit 
verifying the debt due to him, he must be deemed to have pro his debt. The 
Court no doubt may call for the production of the vouchers or for other information. 
Thereafter, the Court, if not satisfied with the Se roof may reject the claim. There 
is no direct authority on this question, namely, when a debt can be said to be proved. 
The decision, however, of the late Chief Justice.in Lakshm Bai v. Rukmapt Rao! is 
apposite and supports the view that I am inclined to take. It was there held that” 
a ee roved within the meaning of the proviso to section 78 (2) of the Pro- 
cal tau lvency Act means a debt in respect of which a proof has been. lod 

ead nal the ents of section 49 of the Act fulfilled. The petitioner in that 

case filed an Ban as reguired by sub-section (p: in the approved form verifying 
ie debt and giving particulars of the amount due to him. He did not produce 
the promissory note under which this amount was due, but intimated that it would 
be produced later.” The learned Chief Justice in dealing with the question 
whether by the mere act of having filed this affidavit, he must be deemed to have 
proved his debt observes as follows : 


‘‘ The question arises here whether a person who has lodged a proof and fulfilled all the require- 
ments of section 49 has ‘proved’ his debt under the Act. Some assistance upon this point is to be got 
from the tcy Act and the rules which are set out in the second schedule of that Act. 
Rule 23 d with the admission or rejection of proofs and the Trustee has to examine every proof 
and may admit or reject it in whole or in part or further evidence in rt of it. bere 
a5 and 28 also of proofs. What therefore the Bankruptcy Actis Sea igh pa, 
nie a gah formal claim lodged by the creditor in the insolvency. The position 
under the Provincial Insolvency Act; Pde Obie al Jana aga ang rect Us een Ledeen Ree 
either to admit it or reject it and can, if he requires, ask for further evidence in of the proof. 
Has a person who has lodged a proof ““ proved ” within the meaning of the Insolvency A ct) In 
ar inion, he clearly has, and ip ANG meaning to be given. 10 the word ‘proved ’ A 

(2) of sectlon 78 of the Act.” 


it was pressed before him that the affidavit filed in that case was not sufficient 

roof because the details of the debt had not. been given and the promissory note 
had not been produced. The provision in sub-section 2 of section 49 that the 
Court may at any time call for the production of the vouchers was also relied upon. 
The learned Chief Justice in o ing these contentions says that: . 


1. (1934) 67 M.L.J. 45 :LL.R. 57 Mad. 767. 
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t Section a) in my view only deals with the admissibility or rejection of the proof. It is 
power given to Receiver to call for evidence in support of the proof.” 
I therefore consider that in this case the appellant must be deemed to have proved 
his debt within the meaning of the Provincial Insolvency Act. It may also be 
remarked that eventually his claim was also admitted by the Official Receiver on 
1st December, 1948, long before the application itself was disposed of and it is 
highly arable (hint in spite of this fact the dividends were disbursed in February 
and March 1944. 

The question now is: What should be dore to give relief to the appellant. 
The deht has been proved and the claim has been admitted, but the final dividend 
has been paid to the creditors included in the schedule and there are no further 
assets available for distribution. On the finding arrived at by me, it is clear that 
the diviends have been wrongly paid over to the creditors including the respondents. 
In such a case as this, I think, the Insolvency Court has ample power to direct the 
creditors who haye so received their dividends to bring back the amounts received 


by them and then to pass an order ordering a re-distribution after including the 
appellant among the creditors. In ayya v. Chinnappan Reddit, the power 
of the Insolvency Court in circumstances analogous to those in the present case has 


been fully discussed. It is there pointed out that in England the power of a credi- 
tor in Bankruptcy to recall dividends paid to creditors whose debts are barred by 
limitation or paid to them on erroneous principles of law was never doubted. This 
position is not seriously contested by learned counsel for the respondents. _ 

I therefore allow the civil miscellaneous appeal and grant the application 
of the appellant to be included among the schedule of creditors. The learned 
District Judge will direct the creditors to whom moneys had been paid to bring back 
the amounts sp received by them. Then he shall frame a schedule of creditors 
including therein the appellant and declare a final dividend. As the appellant 
has certainly been guilty of negligence and has himself to blame for not getting 
adequate relief in time, he will not be entitled to the costs of the appeal. 


K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT: MADRAS. 
PRESENT :—Mr. Jusridz HAPPELIL. 
L. Balarama Reddi and others .. Appellants* 


U. 
Govinda Reddi .. Respondent. 
Civil Procedure Cods ( V of 1908), sekon 144—Ex parte decree—Sals in execation—Ex parte dares set 
aside subsequeat{y—Apphcatton for restitution—Fresh decree passed in restored net in the mecuvhile—Right 
to restitution Lhereafier. i 
In execution of an er paris decree for Rs. 948 the properties of the thy eng aah were sold. 
ee on an application by the judgment-debtors, the ex parte was set aside and 
thereupon they filed a petition under section 144, Civil Procedure Code, for restitution of their 
roperty sold in execution. Before, however, this application was decided, the restored suit had 
d and a fresh decree passed for Rs. 798. On a question whether the judgment-debtors. 
were entitled to ask for restitution thereafter, 
| Held, ee a has beon set aside, the fresh decree that may- 
subsequently be passed has no relation to the er ris decree and cannot be regarded as varying it. 
ive of the nature of the fresh decree, a ju t-debtor is entitled to recovery of the roperty. 
sold in execution of the ex parte decree. The p of immovable belonging to eee 
ment-debtor in execution of an ex parts decree becomes ipso facto voi en the ex parte decree is set 
aside. No doubt, before the judgment-debtor can be allowed to recover, he may, on principles of 
equity, be directed to pay either what has been paid to him from the proceeds of the sale or the 
decree amount if a decree has been passed. 


Appeal against the order of the Court of the Subordinate Judge, Cuddalore, 


dated gist August 1944, in A.S. No. 163 of 1949 preferred against the order of the 
Court of the District Munsiff, Villupuram, dated 18th February, 1942, in M.P. 
No. 1853 of 1941 in O.S. No. 596 of 1938. 








a 


et ee Be IQ) -MI WN, 489. 7- --- - — aan 
*A. A. A. O. No. 59 of 1945. . i : ist March, 1946. 
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S. Panchapagesa Sastri and K. R. Krishnaswam Atyar for SPP Ann: 
M.S. Venkatarama Atyar for Respondent. . 
The Court delivered the following 


JUDGMENT.—The question in this civil miscellancous second appeal is whether 
the appellants were entitled to restitution of their property sold ın execution of 
an ex parte decree which was subsequently set aside. The circumstances were these : 
In O.S. No. 596 of 1938 in the Qourt of the District Munsiff of Villupuram, an 
ex parte decree was p t the appellants for Rs. 948 and costs. In execution 
of this decree, ae items ae property were sold for Rs. 1629, one of the items fetch- 
ing Rs. 1,501 out of the total sum. Subsequently, on an application made by the 
appellants, the ex parte decree was set aside and thereupon the appellants filed a peti- 
tion under section 144 of the Civil Procedure Code for restitution of the properties 
sold. Before, however, this application was decided, the suit,,O.5. No. 390 o of 
1938 had been heard on merits and a decree was passed for Rs. 79 
costs. The learned District: Munsiff of Villupuram allowed the application for 
restitution ; but on appeal his order was reversed by the learned Subordinate Judge 
of Cuddalore. It is argued by learned Counsel for the appellants that the order 
of the District Munsiff was right and that the reasoning of the learned Subordinate 
Judge, while it might have application to a case in which a decree had been varied 
on appeal, has no application to a case like the present in which an ex parts decree 
has been set aside and then a fresh decree passed on merits. Where a decree has 
been varied or reversed within the meaning of section 144 of the Code of Civil 
Procedure, the principles on which restitution of wa PD sold in execution of the 
decree which has been varied or reversed is made are well established in this Court 
by the decision in Sundararama Reddi v. Raghava Reddit, which has been followed 
by the Calcutta High Court in Dayal Sarkar v. Tan Deshi, The principle is that 
restitution will not be ordered merely because the decree has been varied or 
reversed. It must be shown that the variation is such that if the modified 
decree had been in force when the sale was held, the sale of either all or part of the 
property would not have taken Sil tie For the respondent it is argued that as 
the variation of the decree was only from Rs. 948 to Rs. 798 and as one of the items 
of property was sold for Rs. 1,501, the sale would have taken place even if the decree 
ultimately passed had been in force when the sale was held. For the appellants 
it is ed that this approach to the question is misconceived. There is no question 
here of a decree which has been varied. The ex parte decree was set aside and the 
decree aake passed in the suit was a fresh decree. The appellants are therefore 
entitled in any an to have their property sold in execution of the decree which 
has been set aside, restored to them. In support of this contention I have been 
referred to a decision by a Bench of this Court in Sobhanadn Apparao v. Govindaraje 
Sestaramiah®, and to decisions of the Bombay and Calcutta High Courts reported 
in Shiobai v. Yesoot, Raghunandan Singh v. Jagdis Singh*, Seth Ummedmal v. Srinath 
Roy*. It is true that in the case decided by this Court no decree other than the 
ex parte decree appears to have been passed at the time when the question of restitu- 
tion was considered. I do not think, however, that even ifa decree had been passed 
it would have affected the decision. The purchase by a decree-holder of immove- 
able property belonging to the judgment ebtor in execution of an ex parte decree 
becomes ipso facto void when the ex parts decree “is set aside. The decisions of the 
Bombay and Calcutta High Courts referred to are to the same effect. 


Learned Counsel for the respondent has drawn my attention to an observation 
by Rankin, C.J. in the course of his judgment in Dayal adi Tari Deskt?, that 


“it makes no difference whether the decree of the Court is by saying that 
the trial Court’s decree will be varied by reading Rs. 96 instead of aie 49; or A aad 
imitans lieu another decree is made 
for a smaller sum. 





I, (1921 4. (1918 Ran 43 Bom. 235. 
2. (198I p MLI 59 at 647. 5. (1909) 14 WN. 182 
3. (1915) a LW. 1066 6. (1900 a Gal Bro. 
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On the basis of this observation, it is argued that where an ex parte -decree 
has been set aside and a fresh decree is passed, the position is not different 
from a case where a decree in the original suit has been varied on 
appeal. I am unable to accept this contention. The observations of Rankin, 
C.J. which in any case did not 'relate to an ex parte decree cannot affect the 
authority of Sobhanadn Apparao v. Goondaraju Seetharamiah’, It must, in my 
opinion, be taken that where an ex parte decree has been set aside, the fresh 
decree has no relation to the ex parte decree and cannot be regarded as varying it. 
Irrespective therefore of the nature of the fresh decree, a judgment-debtor is entitled 
to recovery of his property sold in execution of the ex parte decree. No doubt, before 
he can be allowed to recover, he may, on principles of equity, be directed to pay 
either what has been paid to him from the p of the sale or the decree amount 
if a decree has been passed. In the present case, the appellants say that they are 
ptepared to.paythe decree amount and, that being so, it seems to me that the 
order of the District Munsiff should be restored with the modification that the 
delivery of the property will be subject to the payment of the decree amount, which 
will of course include costs, by the appellants within one month from the date of 
the receipt of this Judgment in the lower Court. The mesne profits if any to be 
paid by the respondent on account of his possession of the property sold under 
the ex parte decree will be worked out separately in these proceedings after the 
decree amount has been paid. 


The result is that the appeal is allowed with costs throughout. 
(Leave to appeal is refused.) 
V.S. —— Appeal allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HAPPELL. 
Kalidasa Chetty .. Petitioner* 


. Da : 
Dodda Siddha Chetty and another .. Respondents. 

Ciril Procedure Code (V af 1908), Order 21, rule 8g—Deposit in respect of commission short by Re. 3-4-0 
owing to mistaks in calculation— lengy made up tohen pointed out, but after expi the thirty days—Court 
Aas no jurisdiction to excuse the delay. ae = 

The responsibility for paying the correct amount into Court as required Order 21, rul 
A orad ee Gade Les wile die payer who makenta Bawa the cle aoaie ao o : 
who receives the lodgment schedule. Where a petitioner had admittedly complied with the provisions 
of Order 21, rule 89, Civil Procedure Code in making a deposit to have a sale set aside, except for 
the fact that by mistake he was Re. I-4-0 short in the amount which he had deposited in respect of 
the commision, which deficiency was made up as soon as it was pointed, but after the thirty days 
had expired, on a question w the delay can be excused ; 

Sent oF the ek cannot ee ee either on the ground that the mistake was not that of the 


Petition under section 115 of Act V of 1908 praying that the High Court will 
be pleased to revise the order of the District Court of Coimbatore eo December 
1944, in O.M.A. No. 74 of 1944 preferred against the order of the District. Munsiff 
of Kollegal dated 14th June, 1944 in E.A. No. 175 of 144 in E.P.R. No. 282 of 1943 
m S.Q No. 38 of 1938. 

K. Krishaaswami Aiyangar and N. C. Raghavachari for Petitioner. 

A. C. Sampath Aiyangar and S. Krishnamachari for Respondents. 


The Court delivered the following 





> I. (1915) 2 LLW. 1066. 
*O. R. P. No. 953 of 1945. ~ _ 27th February, 1946. 
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JupcmMEentT.—The petitioner admittedly complied with the provisions of 
Order XXI, rule 89 in making a deposit to have a sale set aside, except for the 
fact that by mistake he was Re. 1-4-0 short in the amount which he-had deposited 
in respect of commission. The deficiency he made up as soon“as it was pointed 
out to him, but after the thirty days expired. The learned -District Munsiff 
excused the delay on the ground that it was due to a bona fide mistake. But the 
learned District Judge of Coimbatore has taken the view that the District Munsiff 
had not jurisdiction to excuse the delay. ae 

For the petitioner I have been referred to cases decided by the Patna High 
Court and it has been argued that the delay can be excused either on the ground 
that the mistake was not that of the payer but of the clerk who received the lodgment 
schedule who should have pointed out the error, or that the small deficiency which 
led to the delay should be excused on the principle of de minimis non curate lex or 
again-that the amount paid towards poundage could have- been appropriated 
towards the payment of interest, as the limitation of thirty days does not apply 
to the payment ofpoundage. The last two contentions are not open to the petitioner 
in view of the decision of a Bench of this Gourt in Kalinga Hebbra v. Narasimha Hebbra!. 
In that case the deficiency was Jess than three annas, None-the-less it was held 
that it could not be condoned and that the amount that had been paid towards 
poundage could not be appropriated to the payment in respect of the sale which was 
deficient. With respect i ahead not in any case be able to follow -the decision of 
the Patna High Court in Nanhu Prasad Singh v. Nandan Missir*. ‘The responsibility 
for paying the correct amount, it seems to me, lies with the payer who wishes to 
have the sale set aside and not with the clerk who receives the lodgment schedule. 
It has been suggested that Kalinga Hebbra v. Narasimha Hebbra', is no longer binding 
in view of the amendment to Order XXI, ruleg2. There is no force in this argument 
as the mistake which led to the depositor paying Rs. 1-4-0 too little in respect of 
interest was clearly within his control: ii; 

In the result, therefore, the petition must be dismissed with costs of the first 
respondent. =. 

V.S. - — - Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. - - ma 

PRESENT :—MR. Justice HAPPELL. l a 
Adiraja Arasarada Kinnyakka Ballal .. Potitioner® . ' 
Os: 5 - noa 


Badeltu Naranappayya and others -7 Respondents. 


Madras Hindu Religious Endowments Act (IT of 1927), aa emi and nature of ak 
application under—Person objecting to delivery if can question order of appointment the trustees making the 


for delivery made under that section to question the order of appointment of the trustee who-has 


Petition under section 115 of Act V of 1908 praying that the High Geurt will 
be pleased to revise the order of the District Court of South Kanara dated 24th 
March, 1945, in O.P. No. 13 of 1945. E See e 

T. Krishna Rao for Petitioner. - 

K. Y. Adiga and K. P. Adiga for Respondents, 

The Court delivered the following ie pa Sa Eaa 

Jupoment :—This civil revision petition arises out of an application under 
section 78 of the Hindu Religious Endowments Act for delivery of the properties 
of a temple in South Kanara. The application for delivery under section 78 was 
opposed by the petitioner who had been a hereditary trustee of the temple, on 
——$——<———— E G E EEE EEE aaa aa A AA AA A AA A 


- 
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the ground that the Hindu Religious Endowments Board had no jurisdiction to 
appoint trustees excluding him as the right of appointment of trustees lay in the 
Eas mmittee. The learned District Judge of South Kanara allowed the petition 

, in his opinion, as the petitioner had taken no steps to set aside the order 
of appointment of trustees made by the Board, that order had become final. 


It is argued by learned Counsel for the petitioner that he is entitled to raise 
the question in an application under section 78 because the order of the Board was 
without jurisdiction, I do not accept this argument. It is perfectly clear that 
the order of the Board had become final as the petitioner had not taken the 
appropriate steps to set it aside at the time when the application for delivery was 
made, An application for delivery under section 78 is in the nature of an application 
for execution and it is not open to a person objecting to an application for delivery 
made under that section to question the order of appointment of the trustee who 
has made the application. In my opinion, the decision of the District Judge is 
right. . This petition is aa eee dismissed with costs. l 

V.S, l — Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HAPPELL. i 
Kachikidambi Srinivasa Varadachariar - ; .. Petitioner" 
D. l i 2 
Sri Manavala Mahamunigal Temple at Thiruvaheendrapuram, 
by its trustee, P. V. Jayaramulu Naidu .. Respondent. 

Civil Procedure Code (V af 1908), section 115—Swit tried as an echo br Sear kal agal u should 
be tried small sai—Appeal by plaintif-—Ni tion jurisaiction 1alsed— piallate 
dec ree as bang ma aane ca A pp eer WI us 

Tf a small cause suit is tried as an original suit and then on that basis an peal is preferred, an 
application to set aside the appellate decree may be entertained in revision on giound of its being 
without jurisdiction, - 

But where the parties joined issue in the trial Court as to whether the suit should be tried as 
original suit or a small cause suit and the District Munsiff found that it should be tried as an original 
suit and the plaintiff appealed ip; maejan apah in the suit but in the appeal itself no question of 
jurisdiction was raised at all, the c ces are such that it is not open to the plaintiff to contend 
in revision that the appejlato decree was without jurisdiction. 

Petition under section 115 of Act V of 1908 praying that the High Court will 

_be pleased to revise the decree of the Court of the Subordinate Judge, Cuddalore, 

dated 14th December, 1944, in A.S. No. 149 of 1944 (O.S. No. 331 of 1941, District 
Munsiff Qourt, Cuddalore). l : 

R. Sriramachen for Petitioner. 

A. Srirangachari for Respondent. os 

The Court delivered the following 

JupcmMENT.—The petitioner was the plaintiff in O.S. No. 331 of 1941, in the 
Court of the District Munsiff of Cuddalore. He brought the suit to recover money 
from a temple of which he had been the trustee and a decree was passed in 
his favour by the District Munsiff for a sum of Rs. 177-1-7. On appeal, however, 
the decree amount was reduced from Rs. 177-1-7 to Rs. 3-6-7 by the Additional 
Subordinate Judge of Cuddalore. The suit was decided on questions of fact, 
but it is argued for the petitioner that he is entitled to maintain a revision petition 
because the suit which was tried by the District Munsiff as an original suit was in 
fact a small cause suit so that no appeal lay against the decree of the District 
Munsiff to the Additional Subordinate Judge. | 

It has no doubt been held in several cases that, if a small cause suit is tried as 
an original suit and then on the basis that it was an sa aan suit an appeal is pre- 
ferred, an application to set aside the appellate decree will be entertained in revision, 
as the appellate decree was without jurisdiction. The cases cited however so far 
SS aaaea aana agamane LS 


~ 
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as I have been able to see, are all cases in which a small cause suit has been tried as 
an original suit purely by mistake: because it was wrongly numbered as an original 
suit, ¢.g., Arunagtri Condes v. Ramaswami Pillai! or has been tried as an original 
suit because the Judge made a mistake of fact in regard to the extent of his powers 
to try small cause suits. (Vide Veeran Kutti Avaru v. Foosuf Haji Jaffer Sait.) The 
present case scems to me to be quite distinct from cases of this type because in the 
er case the parties joined issue in the trial Court as to whether the suit should 
c tried as an original suit or a small cause suit and the District Munsiff found 
that it should be tried as an original suit. Whether he is right or wrong is not 
now a relevant question, but it may be mentioned that his decision was not without 
any grounds, as the liability of the temple propgrties was in question. However 
that may be, there was an appeal from the decision of the District Munsiff by the 
plaintifi—an appeal will certainly lie until the District Munsiff’s ing that the 
suit was an original suit has been set aside—and in the appeal itself no question of 
jurisdiction was raised at all. In these circumstances it does not %eem to me that 
it is open to the petitioner to contend that the appellate decree was without juris- 
diction on the ground that the suit should have been tried asa small cause suit. 
That point was considered by the District Munsiff and, as the petitioner did not 
take proper steps to have the District Munsiff’s decision set aside, he mifist ‘be 
assumed to have been right. There is no reason why the petitioner at this stage 
should be entitled in a petition by way of revision to have the question whether 
he was right or wrong, oded: ay 
The petition is, therefore, dismissed with costs. 
V.S. —— - Petition dismissed. 
IN THE HIGH QOURT OF JUDICATURE AT MADRAS. : 
PRESENT :—Mnr. JUustTiage HAPPELL. l ; 
T. K. Abdul Razack Ravuthar and others .. Petitioners* ~ 


D, 
Mahammad Hanif Sahib and another .. Respondents. ; 
Civil Procedure Code (V af” 1908), Order 23, ra 1 (2)—Reasons for allowing withdraccal mot given— 
Material irregularity justifying interference in fon. f 
Where the District Munsiff merely set out the prayer and reasons of the petitioner (respondent 
here) for permission to withdraw the sult with leave to file a fresh suit and also the objections of the 


Kamia Singh v. Bkarsandar, (1927) ILL.R. 50 All. 199, followed. - - 
Petition-under section 115 of Act V of-1908 praying that the High Court will 
be pleased to revise the order of the Court of die District Munsiff, Udumalpet, 
dated 24th July, 1945, in I.A. No. 647 of 1945 in O.S. No. 64 of 1944. 
D. Ramaswami Aiyangar and P. S. Srinivasa Desikan for Petitioners. 
S. K. Ahmed Meeran for Respondents. 
“ The Qourt delivered the following P 
JUDGMENT.—The petitioners are the defendants in O. S. No. 64 of 1944 in the 
Court of the District Munsiff of Udumalpet. The petitioner in the lower Court 
was permitted by the Court to withdraw that suit under the provisions of Order 23, 
rule 1 (2) of the Code of Civil Procedure. The terms in which the order allowin 
the petitioner to withdraw his suit was passed were these : The District Munsi 
first of all set out quite fully the reasons given by the petitioner in support of his 
rayer for permission to wi w the suit with liberty to file a fresh suit and then 
he gave, also quite fully, the objections to this course put forward by the defendants; 
but, having set out the contentions of both the parties, he said nothing more than 
“ petition allowed.” - 


1. (1941) 2 ML.J. 537. a à a. (1996) 52 M.L.J. 316. 
+O R. P. No. 1489 of 1945, b, gand March, 1046. 
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It is ed for the defendants-petitioners that it was imperative for the District 
Munsiff to have given reasons for his order. In my opinion the contention is well- 
founded. The terms of Order 3g, rule 1 (2) of the e themselves make it clear 
that the Court must state either what the defect is or what are the other sufficient 
grounds which have moved it to t permission to withdraw from the suit with 
liberty to institute a fresh suit. T have not been shown any authority of this Court 
on the subject but there is a decision of the Allabahad High Court in Kamita Singh 
v. Bhagwan Dast, in which it was held that reasons for holding that an fs Cer 
under Order 23, rule 1 (2) of the Code should be granted must be stated and that 
failure 10 state them amounted to a material irregularity in exercising jurisdiction. 

_ This petition is, therefore, allowed. The order of the District Muonsiff is set 
aside and the application is remanded for fresh disposal according to law and in 
the light of the observations in this order. The costs of the petition will abide and 
follow the result of the application. p 

VP Sra — Petition allowed. 
IN THE HIGH GOURT OF JUDICGATURE AT MADRAS. 
aa PRESENT :—Mx. Justiog HAPPELL. z 
KR. RM. SM. RM. Ramanathan Chettiar | .. Petitioner" 


< a y = ` 4 U. č l 7 
K:-AR. Ramanathan Chettiar alias Sethu Chettiar and others .. Respondents. 

Couri-Fess Act a 1870), section 7 (iv-A) (Madras) and (iv-C)—Swit for declaration of a sals desd as 
sham and rh-foes wohether ls on the sale deed value without its cancellation being asked for—Court- 
Sue fayahls under section 7 (iA) (Madras) of Court-Fees Act. 

Where the plaint prayed for a declaration that a sale deed executed by the plaintiff in the name 
of the first defendant was a sham and nominal transaction and that the first d t had no title 
to the property covered by the said sale and therefore asked for an injunction restraining defendants 
z and 6 from bri the property to sale in execution of a decree op the question whether the 
court-fee payable by should be on the basis of the cancelation of the deed, : 


Held, that as the plaintiff was a party to the document, the relief prayed for should be its can- 
collation and not a mere declaration in respect of it, which was the view expressed in Vellaypa v. 
Ramaszcami, (1999) a M.L.J. 400m1.L.R. 1940 Mad. 73. 

— Adinarayana v. Ratlamma, (1 1 MLL. J. 497 and Arisheasmami v, Kuppu Ammal, A.T.R. 1929 Mad. 
478, distinguished, (1944) J 
_. Therefore court-fee should be paid under section 7 (iv-A) and not under section 7, clause (iv-0). 
` .Potition under section 115 of Act V of 1908, praying that the High Court will 
be pleased to revise the decree of the Gourt of the Subordinate Judge, Devakottah, 
dated 14th September, 1944, in C. M. A. No. 2 of 1944 (O. 5. No. 247 of 1942, 
District Munsiff’s Court, Devakottah). 4 
__R. Kesava.Atyanger for Petitioner. 3 
The “Government Pleader (K. Kuitikrishna Menon) and G. N. Chari for 
Respondents. ae 
The Oourt delivered the following < 

JUDGMENT. —The question in this civil revision petition relates to the.court-fee 
payable in ect of a suit filed by the petitioner, O. S. No. aay 1942, in the 
Court of the District Munsiff of Devakottah. The substantial plaint prayers are 
(1) To declare that the sale deed dated g1st July, 1937, executed by the plaintiff 
in the name of the first defendant and relating to the plaint property is a nominal 
and sham transaction and that the first defendant had no title to the property 
covered by the said sale deed and (2) to grant an injunction restraining defendants 
5 and 6 from bringing the property to sale in execution of a decree. ¢ petitioner 
valued his suit for purpose of jurisdiction at Rs. 500 and paid a court-fee of 
Rs. EN -0 under section 7, clause (iv) (c) of the Court-Fees Act. The amount for 
which the sale deed in respéct of which the declaration was sought in the plaint 
was executed is Rs. 6,000 and the District Munsiff held that the value of the suit 
was more than Rs. 5,000, so that he had no jurisdiction and that court-fee should 


f | ~ 7 -(1927) LLR. so AIL 199. E ee 
#G:R P. No. rop of 1945. : 4 -- 14th March, 1946. 
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«be paid as for cancellation of the sale deed. The principal Subordinate Judge of 
aortas confirmed the order of the District Munsiff and dismissed the appeal 
to 

The ent addressed to me in support of the petition is that the etitioner 
was entitled to pay court-fee under section 7 clause (w) (c) in respect of hid plaint 
because the allegation in the plaint is that the sale deed, Ex. D-g,-is not merely 
voidable but was a sham and nominal document which was void ab imtig and which 
affected no transfer of the property. In my opinion, this contention, having regard 
to the prayers in the suit, is quite misconceived. The cases to which T have been 
referred in support of the argument, Adinarayana v. Rattamma}, decided by Horwill, -J. 
and Krishnaswami v. Kuppu Ammal*, decided by Curgenven, J., are cases in which 
what was asked for was a declaration of title and’ the question arose whether it was 
open to the plaintiff to ask for a declaration of title only and pay court-fte acco ly 
or whether he had not to ask for a declaration in respect of the cancellation of 
deed that stood in the way of his claim to title to the property. It*was held in. hese 
two cases that if the allegation was that the document was sham and nominal and 
had not effected a transfer of the pro , the document could be ignored and a 
declaration of title could be asked for without first setting the deed aside. In‘ the 
present case, however, the Court is asked to declare the sale deed to be a sham 
and nominal transaction. . The question is not whether the plaintiff has not to setk 
any relief or pay court-fte in respect | of the document because he is entitled to ignore 
it. He has asked-for a declaration in respect of the document. The sole question 
is whether as he was himself a party to the document the relief which - he should 
properly ask for is not for a d tion but cancellation of the documerit. -In my 
opinion as the plaintiff is a to the document the relief prayed for should beits 
cancellation and not a mere d tion in respect of it, which is the view expressed 
by -Wadsworth, J., in Vellayya v. Ramaswam?, In my opinion, therefore, the lower 
Qourts were rig t in their view that the District Munsiff had no jurisdiction and 
that Court-fee would be paid under section 7, clause (t2-A). 

The petition is therefore dismissed with costs, one set to be shared by the 
first defendant and the Government Pleader. 

K.C. ~ —— Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. Jenne HAPPEL. ; 


Yenikokalva Gorla Narappa eet . ~ P sa oar a 
De 
Yenikokalva Chinnareppa and others - aan 
Civil Procadure Gode (7 af 1908), Order so, rale a (3)—Suit for permanent i junetian_Talerin 
also for ên Mal oS eee to do pasak of jalang 
mderialhng Sea prom f reach of Badriah was breach reach of 
injunction p 


The p ee et a te eee reat 
the defendants interfering with the plaintiff's t to take water to his land. During the 
pendency of that a the plaintiff applied by petition par mig aac 
and he was granted the same on his own sitaking not to dig aay channel, nether 

nor by his servant.” On a contravention of such an und 

the and the lower Gourt held that the plaintif had contravened haa Laki wd 
therefore ordered his detention in prison. 

Held, that since there was a breach of an injunction, it would be punishable under Order 39 
rule a a ) Civil Procedure Gode, It did not matter whether the undertaking given by plaintiff 
was ction issued by the Court restraining him from digging a channel or whether 
his be regarded as part of the interim injunction issued against the defendant. 

Fee Chetti v. Sella Perumal Pillai, A.LR. 1996 Mad. 651, applied. 
any lal that as the lower Court maintained its order on the commissione:’s repert of the 
absence of a channel in existence, the digging of a channel alleged -was not mere repairing but 
surely a scatraventon of the plaintiff’s undertaking. 





GHD) 1 M. twin = 3. IE Tah, (1940) ae 73= (1986) a M.L.). 
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Petition under section 115 of Act V of 1908, praying that the High Gourt 
will be pleased to revise the order of the District Goure Anantapur, dated 28th 
July, 1945, in A. A. O. No. 6 of 1945 preferred inst the order of the District 
Muda Anantanue in I. A. No. 337 of 1944 in O. 5. No. 60 of 1944. 
K. Kuttkrishna Menon and V. V. Chowdari for Petitioner. 
V. S. Narasimhachar for Respondents. 
The Court delivered the following - > | 
Jupement.—The petitioner was the plaintiff in O. S. No. 60 of 1944 in the 
Court of the District Munsiff of Anantapur, which was a suit for a permanent 
injunction restraining the defendants from interfering with the plaintiff’s right 
to take water to. his . Whill the suit was pending, the petitioner applied for 
an interim injunction against the defendants, and this was granted on an undertaking 
given by the plaintiff that during the pendency of the suit he would not dig a channel 
in the defendants land. From the lower appellate Court’s judgment the actual 
terms of the undertaking were : 
“I shall not dig a channel. Neither nor : servants shall a: channel. newl 
for taking water aon land.” - ayen REA, i 7 
The defendants complained that in contravention of this undertaking the petitioner 
had dug a channel. ' The District Munsiff held that the petitioner had contra- 
vened the undertaking and ordered his detention in a civil prison for a period of 
seven days. His order was upheld by the District Judge of Anantapur, on appeal. 
Two arguments are put forward on behalf of the petitioner : (1) that as there 
was no injunction against the petitioner, there was no disobedience, and (2) that 
there was not in fact a violation of the undertaking. The first argument is not so 
much that there can be no disobedience but that there could be no disobedience 
to an injunction so as to render the petitioner punishable under Order gq, rule 2, 
sub-rule (3) of the Civil Procedure Code. I do not accept this contention and 
I agree y with the decision of Varadachariar, J., in A. B. Gurumurthi 
Ghetti v. Sella Perumal Pillai+, to which my attention has been drawn. That wasa 
case of an undertaking given by a defendant, but the reasoning appears to me to 
apply equally to a plaintiff. It would certainly be surprising, in a case where a 
temporary injunction has been ted against a defendant subject to an under- 
taking by the plaintiff, if the ‘defendant could be punished under Order gg, rule 2, 
sub-rule (3) for a breach of the injunction whereas the plaintiff could not be punished 
under that provision of the Civil Procedure Code for a breach of the undertaking. In 
the circumstances of this case, it does not seem to me to matter whether the under- 
taking given by the plaintiff is regarded as an injunction issued by the Court res- 
training him from digging a channel, or whether his undertaking should be regarded 
as a part of the interim injunction issued against the defendant. In either view 
there would be an injunction, a breach of which would be punishable under Order 
39, rule 2, sub-rule (3). . l 
With regard to the second point, the petitioner is not entitled to raise a question 
of fact in this civil revision petition ; but learned counsel for the petitioner argues 
that the question is one that can be raised in revision because the lower Court has 
misconceived the scope of the undertaking. I do not think that this was the case. 
It appears from the judgment of the District Munsiff that a Commissioner reported 
that there was no channel on the land and in view of this report, any channel dug 
by the petitioner must be a contravention of his undertaking. He seems to have 
maintained that he was only repairing an old channel and not digging a new one. 
But, as there was no channel in existence at the time of his digging, it is impossible 
to call, whatever he did, “repairing a channel”. He was digging a channel in 
contravention of his undertaking. Í ik 
The petition must, therefore, be dismissed with the costs of the contesting 
respondents. - : = = 
1, ALR. 1936 Mad. 651. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justiax SOMAYYA. 
Panikkathe Kutti Pennu Maruvalamma’s son Raghava Mannadiar. Appellant* 


U. 
Panikkathe Kutti Pennu Maruvalamma’s son Theyyunni Mannadiar. Respondent. 


Civil Procedure Code (V of 1908), Order 20, rules 12 ana 18-2-Partition suit—Preliminary decree giving 
no directions as to profits subsequent to date of swit— Mess profits if can be awarded at stage final decra— 
Masne profits after dats of suit—tf to be specifically asked for in the plaint. 


Proctico—Daty of judiciary to kesb themseloes informed of thegcurrent decisivas. 

The mere fact that a preliminary decree for partition did not give directions as to profits subse- 
quent to the date of suit not preclude the parties from applying for of the Court from 
awarding meane profits by its final decree. 

Casc-law discussed. 


In a partition suit when a plaintiff asks for the establishment of his right to a share in the lands, 
what is appurtenant to it, , aright to account need not be separately asked for and the absence 
of such specific prayer is no bar to the award of meme profits, 


There is a duty on the part of the judiciary to themselves informed of the current decisions 
of at least their own High Cour. wee l 


Appeal against the decree of the Court of the Subordinate Judge, South 
Malabar at Palghat in A. S. No. 79 of 1944» preferred against the decree of the 
Court of the District Munsiff of Alatur in I. A. No. 83 of 1942 in O. S. No. 160 of 


1934. 
C. Umkanda Menon for Appellant. 
D. A. Krishna Variar and G. Vasudeva Mannadtar for Respondent. 


The Court delivered the following 

JUDGMENT.—The plaintiff-appellant filed a suit for partition and recovery 
of a half share in the property. The prayer in the plaint runs thus: 

“‘(a) Directing that the properties mentioned in the sub-joined schedule be divided into two 
equal and the properties allotted to one of such sharers be given to the ion of the plaintiff 
charge fe costs 


and that the properties belonging to the first defendant’s share bf made a for the Court 
and other amounts dye to the plaintif by the first defendant ; 


(6) Directing the first defendant to pay the plaintiff’s costs of this suit with interest; and 
&, S other reliefs which the plaintiff may pray for in the course of this suit and which 
the rt might deem fit to allow.” 


The preliminary decree declared (1) that the properties available for partition 
are items 1 to 16 and the jenm right only over item 17 of the plaint schedule ; 
(2) that they are to be divided into two equal shares, the plaintiff getting one share 
and the first defendant getting the other share. Paragraph (3) dealt with the 
liabilities. The other peak i dealt with ou ings. ARer the Commis- 
sioner prepared a scheme of division, the plaintiff-appellant asked for an account 
of the profits subsequent to the date of the plaint. ech 9 of the affidavit 
filed in support of the petition it was stated thus : 

“ As defendants 1 and 2 are thus holding possession of the properties in the schedule to the decree 
andl enjoying the profit: Ge DIANA us entitled to get toward hi 350 paras of paddy per annum 
with interest a per cent from the date of plaint to the date ee eee half 
share, and ingly having ascertained the amount, the same ma directed to be paid by the 
first defendant or if necessary by the second defendant.” 

One of the objections was that there was no specific prayer in the plaint for profits 
from the dato of suit and the other was that the preliminary decree did not deal 
with the question of profits and did not contain a direction that the defendants 
should pe laie for profits. The trial Court refused relief on two grounds : firstly 
that the plaint did not ask for mesne profits subsequent to the date of suit and 
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secondly that-as the preli -decree did not contain any direction about the 
profits subsequent to the date of suit, the plaintiff was not entitled to ask for it at 
the stage of the final decree. Ta support of this proposition, the decision of this 
Court in Ghulusam Bivi v. Ahamadsa Rowther!, was relied On ap the 
Subordinate Judge followed the decision in Ghulusam Bivi v. pe Rowiher!, and 
confirmed the decision ofthetrial Court. The Subordinate Judge says that the decision 
in Ghulusam Bivi v. Akamadsa Rowther was confirmed in alaterdecision in Bapa Laksh- 
mamma v. Koteswara Rao? and that it was again referred to with approval in Subbiah 
y. Kotamma?. When his attention was drawn to a decision of this Court in Rama- 
swami Atyar v. Subramania Ajyar* the Subordinate Judge says this : 

“The decision in Ramascami Atyar 9. mart eects fa , does not really seem to be an authority 
for the opposite position in any direct way. That case paka nae e a ip ae by 
an on’ of the principles actually laid down therein. I do not think that in the the 
direct ah pad on the question it would be proper to apply the case in Ramascpami v. Set raman 
Iyer’, as laying ddWn a contrary proposition. 

In Ghulusam Bivi v. Ahamadsa Rowther! the suit was one for partition and the piini 
nary decrée did not contain any direction as to the profits subsequent to the ae 
of suit. At the stage of the final decree a request was made for eng 

matter. The learned Judges referred to two provisions of the Code, Order a0, 20, 
rules 12 and 18. They first referred to Order 20, rule 12 which applies to a bare 
suit for possession. It was pointed out that if the decree for possession did not 
contain a direction for an enquiry into mesne profits an application under Order go, 
rule 12 cannot be filed after the decree, Then the learned Judges refer to Order go, 
rule 18 ks deals with preliminary decrees in partition suits and they applied 
the principle of Order 20, rule 12 to a case of partition decree under Order 20, 
rule 18. t no doubt is an authority for the position that if the preliminary 
decree does not contain a direction for enquiry into subsequent profit it saoul 
not be gone into at the stage of the final decree. 


But this case has never been followed by this Court on the on of profits 
subsequent to the date of suit in partition actions. The Subo eae Judge has 
not correctly read the later decisions which he says follow the decision in Ghulusam 
Bim v. Ahamadsa Rowther!. "The first of the decisions referred to by the Subordinate 
Judge as confirming the principle contained in Ghulusam Bivi v. Ahamadsa Rowther1 
is Bapa Lakskmamma v. Koteswara Rao*, In that case there was a preliminary decree 
for partition which did not contain any direction for subsequent profits. At the 
stage of the final decret, the question was mooted and the final decree directed an 
enquiry into mesne profits under Order 20, rule 12. Then an application under 
Order 20, rule 12 was filed. GE E ection was taken that no enquiry 
into subsequent profits could be directed. ce was placed on the decision 
in Ghulusam Bivi v. Ahamadsa Rowther* and orah 7 while referring to it beld that 
whether. the final decree in the case before him was right or wro it was binding 
on both parties as it had been allowed to become final and that thereon the ae 
as to an-enquiry under Order go, rule 12 was not open to question. Referring to 
the decision in Ghulusam Bivi y. Ahamadsa Rowther! the learned Judge said this - 
“That kian la is not ted Raghava Rao, who 
he sa aaa pe i a oF mamo pan in a ee ee ks aa 
procedure still sapaa a become final and tho t-debtor having taken np steps to 
eis tr Na a oes as that decree in execution. . I think that 
this contention is right. ae ene eee es 
no want ga enak to question the decree.” 
Rightly or ai, 4 the position was conceded by the advocate and it cannot possibly 
be stated that the principle of Gfulusam Bivi v. Ahamadsa Rowther!, wes. affirmed 
by. Gotnish, J. When it Ss not necessary to deal with the correctness of an earlier: 
decision and the case could be disposed of on another point, judges are not anxious 
to deal with the correctness of the earlier decision particularly as the learned advocate 
who ‘appeared for the decree-holder conceded the correctness of the decision in 
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Ghulusam Bivi v. Ahamadsa Rowther! and proceeded to distinguish the case before 
him on the ground that the final decree had become final. Nor are advocates 
anxious to question the correctness of earlier decisions when it is not necessary 
to do so. 


The next case relied on by the Subordinate Judge is Subbiah v. Kotamma?. 
"That was a suit for possession pure and simple. The decree for possession did not 
contain a direction for an enquiry under Order 20, rule 12. Subsequently an 
application was filed asking for the determination of future mesne profits. ‘The 
trial Court dismissed the application but on appeal the Subordinate Judge held 
that the application under Order 20, rule 12 was maintainable. matter 
was brought before King, J., and the learned judge held that as the decree for 

ion did not contain a direction for an enquiry under Order 20, rule 12, it 
was not open to order such an enquiry at a later stage. ‘The suitecomes to an end 
with the A ee and there can be no further application for such an enquiry. Refe- 
rence was made before the learned Judge to the decision in Ghulusam Bivi v. Ahamadsa 
Rowther! and referring to it the learned Judge says this : 


“That ruling deals primarily with a preliminary decree and a final decree in a partition suit 
‘but in order to analyse the signi of an order under rule 18 of Order 20, rule 12 is also referred 
ea by the learned TONG it is held that unless the decree in a suit for possession directs an enquiry, 
there can be no such enquiry ordered in any final decree.” 


A decision of Varadachariar, J., which seemed to lay down a contrary proposition 
was then discussed and King, J., held that he would prefer to follow the decision 
in Ghulusam Bim v. Ahamadsa ther1 on this point. the decision in Subbiah v. 
Kotamma® had only been scrutinised, the eg Court would have seen that 
King, J., followed the decision in Ghulusam Bin v. Ahamadsa Rowther) only so far 
as it laid down that in a bare suit for possession where the decree did not contain 
a direction for an enquiry under Order 20, rule 12, no later application under 
that rule can be made. 


It is rather unfortunate that the Subordinate Judge did not deal with the 
other decisions of this Court which have taken a view contrary to the decision in 
Ghulusam Bivi v. Ahamadsa Rowther!. The first of these decisions is Ramaswami Aiyar 
v. Subramana Aiyar? to which reference has been måde by the Subordinate Judge. 
In that case there was a suit for partition and a preliminary decree was passed. 
It did not contain any direction as to the carted into subsequent profits. At the 
stage of the final decree, the question was brought up. It was first dealt with by 
‘Sadasiva Aiyar and Napier, JJ. and that judgment is reported in Ramaswami 
Aiyar v. Subramania Aiyar*, There the learned Judges dealt with the argument 
that as the preliminary decree did not contain a direction for an enquiry regarding 

rofits, the Court was not competent to entertain that claim at the stage of the 
final decree. The question was considered at length from various aspects and 
it was held that it was competent for a Court to entertain the claim at the stage 
of the final decree even though the preliminary decree did not contain such a direc- 
tion. A finding was then called for as regards the quantum and on other questions. 
When the matter came after the findings were returned by the lower Court, 
it was dealt with by Oldfield and Venkatasubba Rao, JJ., and this is reported in 
Ramaswami Aipar v. Subramania Atyar*. What is relevant to this purpose is not 
what is reported in Ramaswami Aiyar v. Subramania Atyar® but the earlier judgment 
which is reported in Ramaswami Aiyar v. Subramama Atyar*, In Ramaswami Atyar v 
.Subramania Aiyar? the question was whether interest could be claimed in respect 
of the profits and the learned Judges held that the plaintiff was not entitled to 
interest. The Subordinate Judge says that a view contrary to Ghulusam Bivi v. 
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Ahamadsa Rowther! could be deduced from the decision in Ramaswami .Atyar v. 

Subramania Aiyar? only by way of extension of the principle laid down in that case. 

= ei unfortunate that the subordinate Judge’s attention was not drawn to the 
lier decision in Ramaswam Atyar v. Subramama Atyar*. 


- . In Swaminatha Odayar v. Gopalascam Odayar? this an was dealt with at 
length by Venkatasubba Rao and Venkataramana R ao, JJ. At page 726, the 
learned Judges say this: 

‘Tt is then contended that the final decree for mesne profits, not having been preceded by any 
preliminary decree relating to them, is incompetent. This contention is in our opinion untenable.’” 
Then they discussed the question at great length and referred to the decision in 
Ramaswami Aiyar v. Subramanta Atyer® and the other decisions. At page 728 they 
proceeded to say this: 

“Tt is then confended preliminary decree of 1 silent on the question of meme 
profits, the Court wasp ase KAN tage Pa iio The nich a 
prevail. bas been held D senen ah d-Gaionk wich Yah GEDE we KATES? 

Reference was made to Ramaswam Atyar v. Subramama Atyer*, Ramanathan Ghetti v. 
Alagappa Cheti*, It was pointed out that as observed by Sadasiva Aiyar, J., 
in Ramaswami Atyar v. Subramanta Atyar*, in all adjudications which are not intended 
to be final, there is, and ought always to be, an implied reservation of leave to alë 
arties, to apply for further directions, necessary for a complete disposal of the 
lisi tion. Then they referred to the decision of the Judicial Committee in Maulot 
Majid v. Muhammad Abdul Aziz’, where it was held that the decision on the 
aao of title was the primary question and the question of accounting was. 
incidental to it and that it was for the obvious advantage of all the parties that the 
question of title must first be decided and embodied in a preliminary decree 
and the second in a later stage of the proceedings. 


` As pointed out by Sadasiva Aiyar, J., in Ramaswami Atyar v. Subramania Aya 


“ Every sharer has TE E an account of the profits received by the person in possession 

of the whole, and to be awarded his share thereof, not as mene profits received by a pemon in wrongful: 
possession but as appurtenant to the plaintifi’s right in his share of the lands.” 

When the plaintiff asked for establishment of his right to a share in the lands, what 
is appurtenant to it, namely, a right to account need not be separately asked and 
hence there is no substance in’ the complaint that the plaint did not ask for it. As 
regards Ghulusam Bivi v. Ahamadsa Rowther! it is unfortunate that the attention of 
the Subordinate mee oe ashen not drawn to the decisions in Ramasoami 
Aiyar v. Subr Swaminatha Odayar v. Gopalaswamt Odayar*, There 
is also a duty on ithe aan ae the eames to keep themselves informed of the current. 
decisions of at least this High 


The result is that the parties are put to heavy expense and trouble to obtain 
a proper decision on a point which as stated by Venkatasubba Rao, J., and Venkata- 
ramana Rao, J., in Swaminatha Odayar v. Gopalaswami Qdayar? is well-settled. 


I reverse the decree of the two lower Courts and direct an en by the trial 
Court into the amount of profits payable to the plaintiff for his shane from the. 
date of suit. The Court-fee paid on.the memorandum of second appeal in this 
Court and on the memorandum of appeal in the lower appellate Cun will be 
refunded. The ap t will have his costs in all the Courts up to date. Further 
costs will be provided for in the decree of the trial Court. 


No leave. ; 
K.S. = Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTIOE CHANDRASEKHARA ATYAR. 


S. A. Panchapagesa Ayyar .. Appellant* 
D. 
R. Rajamani Ayyar and another .. Respondents. 
Civil Procedure Codes (V of 1908), Order rule 14—Sale in contravention of—If void or scidab 
Limitation for setting De A pap a | -debtor—How far bound gi spall hi 


As regards sales held in contravention of Order 84, rule 14, Civil Procedure Code, it is now 
settled law that such a sale is not void but only voidable and is until it is set aside. The violation 
of the provision in Order tule 14, Civil Procedure Cody, confers on the person affected only a 
right to have the sale set azide cither Way crepe ADON or BY way af nif, 1f anit i permisible 
But the application or suit must be filed within the time provided by law namely one year from the 
sale. he aons Aad gan anan Ofa T aa Jur emen chlor sre bound by 2 sale held in cbatrevention 
of Order ees it is not set oes | aapa a son or grandson WAS not æ SONIR a 

to © sult 15 O no consequence as e interes son or grandso capable i 
STUA execution of the decree against the father. ai aaa 

Quasre,— Whether where a separate promissory note is executed for arrears of interest and a sale 
is held in execution of a decree on the promissory note there is a contravention of Order 34, rule 
14, Civil Procedure Code. l 

Appeal against the decree of the Court of the Subordinate Judge of Mayavaram 
in A. S. No. Be of 1944, preferred against the decree of the Court of the District 
Munsiff of Shiyali in O. S. No. 215 of 1949. 

S. Panchapagesa Sastri and K. R. Krishnaswami Atyar for Appellant. 

K. S. Destkan for Respondent. 

The Court delivered the following 

Jopament:—In execution of a decree obtained on foot of a promissory note 
executed by the second defendant in favour of the first defendant, who is the appel- 
lant in this second appeal, he purchased the suit properties. The promissory note 
was for the interest due under the mortgage deed executed by the second defendant 
in favour of the first defendant in the year 1931. The plaintiffs, who are the two 
sons of the second defendant, have brought the present suit seven years after the 
purchase by the first defendant, for the redemption of their 2/grd share in the 
mortgaged properties, alleging that the sale in execution of the small cause decree 
obtained on foot of the promissory note is not binding against their interests in the 
properties, because the provisions of Order XXXIV, rule 14, Civil Procedure Code 
were violated. ‘They claim an account from the first defendant of the mesne 
profits received by him from the date when he got into possession of the roperties 
under the sale and want that the amount for which he may be found liable in this 
respect should be set off against the amount due by them under the mortgage. 

The District Munsiff held that the sale was in contravention of Order XXXIV, 
rule 14, Civil Procedure Code, as the promissory note on which the small cause 
decree was obtained was for interest due under the mortgage and that the plaintiffs 
were not bound by such sale. He further held that the first defendant was liable 
to account for the mesne profits since the date of.his obtaining possession of the 
properties under the Court auction sale. He found that under the sale in exe- 
cution, only the father’s 1/3rd share was sold. On appeal by the first defendant, 
the Subordinate Judge of alge aay concurred with the District Munsiff in the 
findings about the violation of Order XXXIV, rule 14 Civil Procedure Code and 
the accountability. He however held that what the first defendant purchased 
was not merely the 1/3rd share of the father but the entire hypotheca. 

For the appellant, the point has now been taken for the first time in second 
appeal that the suit is barred under Article 12 (a) of the Limitation Act, as it has - 
been instituted more than one year after the execution sale in Small Cause Suit 
No. 411 of 1935. This contention naturally raises the question whether the sale 
is one that requires to be set aside by the present plaintiffs. Whatever the previous 
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view was as regards sales held in contravention of the prohibition enunciated in 
Order XXXIV, rule 14, Civil Procedure Code, (old section 99, T. P. Act) it is now 
settled law that such a sale is not void but only voidable and is good until it is set 
aside. It is really unnecessary to cite authorities in support of this ition. If 
the sale is not a nullity, it requires to be set aside by persons who saciid Generis 
be affected by the sale. It is not alleged that the mortgage created by the father 
was not binding on the sons ; for such a debt due by the father, the interest of the 
‘sons also in the joint family property can be brought to sale. Ina decree obtained 
ase the father alone, the sons’ interest can be proceeded against. As stated 
y, the finding now is that the entire hypotheca was sold and not merely 
the father’s share of the same. The violation of the provision in Order XXXIV 
‘rule 14, Civil Procedure Code confers on the person affected only a right to have 
the sale set asidg either by way of LST or by way of suit, if a suit is permissible. 
But the application or the suit should be filed within the time provided by the law. 
The decision of Sundaram Chetty, J., in Chinnakanny Padayachi v. Paramasiva 
Mudaliar, and of the Full Bench in Lal Bahadur Singh v. Abharan Stngh.* are clear 
authorities, holding that the sons and grandsons in circumstances similar to those 
in the present case, where a sale was held in contravention of Order XXXIV, 
rule 14, Civil Procedure Code (old section-gg of the Transfer of Pro Act), 
are bound by the sale if it is not set aside. Banerji, J., after discussing question 
whether the sale is void, and after coming to the conclusion that it is only voidable, 
enunciates the proposition thus: 
“Tf that is so, and if such a sale is only voidable it not having been avoided before confirmation 
the title of the mortgagor or of those whom Hs Ing in thoee pemoza by virtue of which they ean claim 


absolutely to the and no right remains in those persons by virtue of which they can clai 
redemption.” 5 claim 
There can be no doubt that the second defendant, who is the father, did represent 
his sons, the plaintiffs, in the prior p ings. Narayana Naicken v. V. par 


Naicksn? deals directly with the question now before us and holds that such a suit 
at the instance of the sons brought after one year from the confirmation of sale is 
barred under Article 12 of the Limitation Act. To the same effect is the decision 
of the Patna High Oourt in Bhola Jha v. Lala Kali Prasad‘. The fact that the 
laintiffs were not 60 nomins parties to the suit is of no consequence. As stated 


eee: the father was there and he could represent their interest and the decree 
obtained inst him for a debt binding against the sons could be executed inst 
the sons’ also. When the entire hypotheca thus passed out of the family 


by reason of the sale, and the sale has stood all these years without being impeached 
by the sons within the time prescribed by law, there is no longer any subsisting 
right in them to redeem the mortgage, which has become converted, so to say, 
into a sale. That a suit for redemption cannot be maintained without first getting 
the sale set aside was laid down in Uttam Chandra Daw v. Rajkrishna Dalal*. ae was 
held by the Privy Council in Ganpat Lal v. Bindhasim Prashad Narayan Singh’, that 
even in a case where the sons of the mortgagor were minors at the time of the suit 
on the mo and were not properly oy serene by a guardian, the right of 
redemption become extinguished by the decree t was obtained on foot 
of the mortgage against the mortgagor and his two brothers. The sale extinguished 
the father’s right of redemption and, in so doing, extinguished their own, and unless 
the sale was set aside, they could not redeem. 

The learned Subordinate Judge relied upon the Full Bench decision in Muthu- 
raman Chstti v. Ettappasami™ as affording a complete answer to the contention that 
the sons cannot impugn the sale and he pointed out that the sons were not parties 
to the decree in that case and it was held that their right to redeem was not affected 
‘by such sale. But no question of limitation arose in the case. As a matter of 
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fact, the suit was filed by a minor plaintiff to set aside the Court sale or to have it 
declared that it did not affect his rights. Moreover the decision appears to have 
proceeded upon the footing that the sale was void; on that date the of view 
effected by the Privy Council decision in Malkarjun v. Narhari1, did not come into 
force. We find this observation at page 376 in the leading judgment of Shephard, J.: 
“Such being the purpose of the Legislature I think it is clear that although a sale in contravention 
ee ee , it is at least void against all persons who were 
not parties to the suit in which the decree for money was obtained.” 
If it was void against persons who were not parties, there is no question of setting 
aside the sale; if it was only voidable, the plaintiff in that suit was within time 
when he sought the avoidance. The decisions in Lakshmadu v. Ramudu* and Hamid- 
ani Ammal v. Ammasahib Ammal®, relied on for thé respondents, do not throw much 
ight on the question now under consideration. If the interest of the sons could 
be brought to sale in execution of a decree against the-father, thet the point that 
the sons were not parties to the decree and therefore the sale is not binding against 
them, ceases to have any weight. 

Mr. Panchapakesa Sastri also contended that, as a promissory note was taken 
for the interest due under the mortgage and there was an endorsement on the 
mortgage deed evidencing discharge, pro tanto, there was no contravention of Order 
XXXIV, rule 14, Civil Procedure Code, as the claimon foot of the promissory note, 
though connected with the mortgage, could not be said to be one arising under the 
mortgage. He relied upon the unreported judgment in L. P. A. No. 100 of 1938, 
of Burn and Krishnaswami Ayyangar, JJ., in this connection. In that case, the 
promissory note was taken in the name of the-son, and King, J., held that the 
decree obtained by the son on foot of the promissory note ea not be said to be 
one arising under the mortgage merely because the son and the father were, or 
could be stated to have been, members of a joint family at the time. How far the 
fact that the promissory note stood in the name of the son influenced the learned 
Judges in the Letters Patent Appeal to reach the conclusion they did, is a matter 
of some doubt. I do not want to express any final opinion on the question, as 
I rest my decision on the first point raised for the appellant. 
ha Lt is also unnecessary to go into the question of the accountability for mesne 
profits. The plaintiffs cannot have it bothways. If the sale is invalid, which is 
their contention, then the first defendant, who purchased their 2/grd interest, 
cannot be regarded as a mortgagee ; so far as they are concerned, he is only 
a trespasser. 

In the result, the second appeal is allowed with costs and the plaintiffs’ suit 
dismissed, each party bearing their own costs in the Courts below because the point 
on which the appellant has now succeeded is a point not raised by him earlier. 


No leave. 
K.S. — j Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S mR ALFRED Henry LIONEL LRAOCH, Chisf Justice AND Mr. JUSTICE 
LAKSHMANA Rao. i 


Sri Lakshminarayanaperumalswami by agent Appayyan alas 
Muthukumaran Chettiar Appellant* 
D. i 
Kasthuri Naicker and others .. Respondents. 


Limitation Act (LX of 1908) Amendment Act (I af 1929), Articles 194-A, 194-B and 144— Trusis 

aa A A oe iy other ten aa fay 
priate uit to declare them not binding on trust by successor in offca— 
rticles of limitation applicable to the transactions. 


The appellant, a trustee of a temple, was inted in 1933 displacing the rst defendant. He 
sued in 1940, after seven years after coming into office of trusteeahip, for a declaration that a mort- _ 


he 41990) 10 MLJ. 368: L.R 271A. 216: a, I.L.R. 1940 Mad. 123. 
LLR. 25 3937 (P.Q). ` g. (1941) 2 M.LJ. 62a (F.B.). 
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An ee E E ay aa eee 
as a sale in ere.ution by Court of item 4 were not binding on the trust and that the appe 
aE S from the alienees. Tho items 1 Q were in 1928, on the 
they belonged to ist defendant and item g again was in the same manner. 
Ap geg agal papa ae ogame Ga 1st defendant who allowed the sale 
in 1921, to proceed on that basis. Cae aa aaa reper Pn tae ag career 
barred by limitation, 


Held, (1) that since the alienation by sale of item 3 was made within E TATAG 
nation or removal of the transferor the principle of Article 194-B of the Amended Limitation Act 
applied, ee eee 

Venkatasub romania v. Sivagerunatha, A.I.R. 1938 Mad. 60 and Alam Khan Sahib v. Karappannasvami 
Gourdan, (1938) 1 MILI 11g, distinguished. 

Al | Lan ao fap aa Ehe mengangah eran anga was concerned Article 194-A applied and 


ince Me a ANE NG a would be Article 144 of the Limitation Act, 
te ee date of Gourtsalc but ony the date when the 
defendant ceased to hold office as trustee. Therefore the suit as regards that item also was not barred. 
Venkateswera v. Venkatesa (1941) 1 MLL.J. 644 : I.L.R. (1941) Mad. 599 (F.B.), applied. 
Appeal under Cl. 15 of the Letters Patent against the judgment and decree 
ee ., dated te April, 1945, and passed in S.A. No. 725 of 1944, preferred 
ecree of the Court of the Subordinate Judge of Coimbatore in A. S. 
ND. 26 26 es 1943, preferred against the decree of the Court of the District Munsiff, 
Udumalpet in O. S. No. 270 of 1940. 


P. N. Appuswami Aiyar for Appellant. 
A. Subba Rao for Respondent. 


The Judgment of the Qourt was delivered by 

The Chief Fustice:—The appellant is the trustee of the Sri Lakshminarayana 
Perumalswami temple at Pallapalayam in the Uudmalpet taluq. He was appointed 
to the office in 1933 displacing the first defendant. He sued in the Court of the 
District Munsiff of Udumalpet for a declaration that a mortgage created by the 
first defendant of properties described in the plaint as items 1 and 2, that a sale by 
the first defendant of item 3 and a sale by ap Qourt of item 4 were not binding 
on the trust and that he was entitled to recover possession from the alienees. The ` 
first and second items were mortgaged by the first defendant to the fourth defendant 
on the 12th May, 1928. The first defendant had then been appointed the trustee. 
The property was mortgaged as belonging to the first defendant and his two brothers, 
who joined in the mortgage. Two days later the first defendant sold the third 
item to the fourth defendant, again treating the property as belonging to himself 
and his brothers. The fourth item was sold in a Court auction on the roth January, 
1921. It had been attached as the private property of the first defendant, who 

owed the sale to proceed on that basis. The auction purchaser was one Palani 

Goundan, who purported to sell the property to the father of the seventh defen- 
dant on the 24th September, 1925. During the pendency of the present litigation, 
the seventh defendant purported to sell it to the eighth defendant. 


The District Munsiff held that the suit was well founded, except as regards the 
fourth item. ‘To.this extent he dismissed the action. On appeal by the plaintiff, 
the Subordinate J of Coimbatore held that the sale by Court on the roth 
January, 1921 of the fourth item was also not binding on the trust and consequently 
the plaintiff was entitled to a decree in full. The alieneces then ‘appealed to this 
Court. The appeal was heard by Somayya, J., who considered that the case was 
governed by the judgments of this Court in Alam Khan Sahib v. Karruppannaswami 
Goundan! and Venkatasubramama v. Stoagurunatha®, Consequently he dismissed the 
suit as being barred by the law of limitation. The present appeal is from this 
judgment? 

The learned Counsel for the appellant contends that the decisions relied upon 
by Somayya, J., do not apply the case is governed by Article 184-B of the 





r. (1938) 1 MLJ. 118. 2. ALR. 1938 Mad. 60. 
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Limitation Act. That article was inserted in the statute by the amending Act of 
1929. Under it the period of limitation for a suit by the manager of a Hindu, 

medan or Buddhist religious or charitable endowment to recover possession 
of immovable property comprised in the endowment which has been transferred 
by a previous manager for valuable consideration is twelve years from the death, 
blige eae or removal of the transferor. Both the decisions in Alam Khan Sahib 
v. Karubpannaswami Goundan* and Venkatasubramania v. Stoagurunatha® had reference 
to alienations by trustees of religious endowments which had been made more than 
twelve years before the insertion of Article 194-B. 

We do not need to pause to consider the correctness of the principle there 
applied, because in the present case the alienations were made within ve years 
of the amendment, which therefore applies. The plaint was filed on the gist 
July 1940, seven years after the plaintiff taken over the office, of trustee from 
the first defendant. l 

Itis clear that in so far as the mo of the first and second ttems is concerned, 
the governing article is Article 134-A which was also inserted in 1929. That fixesa 
eta of twelve years for the setting aside of an alienation made by the manager of a 

indu, Mahomedan or Buddhist religious or charitable endowment, the time 
commencing from the date when the transfer became known to the plaintiff. It is 
not suggested that the plaintiff had any knowledge of the mo until he filed 
the present suit. It is equally clear that Article 134-B applies to the sale of the third 
item. The plaintiff twelve years from 1933 to institute the suit and he insti- 
tuted it within seven years. 

The position with regard to the fourth items is different. It is admitted by 
both sides that in view of the decision of the Privy Council in Vidya Varutht v. Balu- 
swami Aiyar®, Article 194-A, does not apply and that the period of limitation is govern- 
ed by Article 134-B or Art. 144. The learned Counsel for the appellant has to 
concede that the alienation of item 4 does not fall within the actual wording of 
Article. 134-B, but he says that there is no difference in principle between a direct 
alienation by a fraudulent manager and a fraudulent manager allowing trust 
property to be attached and sold as his private property. We some difficulty 
in accepting the proposition that this part of the case falls within Article 134-B. 
In our opinion the more appropriate article is Article 144, but in either case the 
suit is within time. ° 

The decision of the Full Bench in Venkateswara v. Venkatesa* is here in point. 
In that case there had been an alienation by the head of a math. The question 
for decision was whether Article 194-B or Article 144 applied. The Court considered 
that on the facts of that case Article 134-B applied, but that if it did not, the article 
applicable was Article 144 and the period of limitation commenced from the death 
of the Mahanth who had alienated the property. In Mahanth Ramcharan Das v. 
Naurangi Lal®, the Privy Council had held that where a Mahanth has alienated 
math property, the possession of the alience does not become adverse during the 
tenure of office of the Mahanth and limitation only begins to run from the time 
when the Mahanth ceases to hold office, That principle was applied in Venkateswara 
v. Venkatesa,* and consequently the Court held that if, Article 144 was the governing 
article, the date of the starting point of adverse possession was the date ofthe death, 
resignation or removal of the manager who effected the alienation and not the 
date of the election of his successor. 

In accordance with the Full Bench decision we hold that in re of the 
fourth item adverse possession did not start from the date of the Court sale, but only 
from the date when the first defendant ceased to hold the office of trustee. 

The result is that the appeal is allowed and the decree of the Subordinate 
Judge is restored with costs here and before Somayya, J. 


K.Q. —-——— Appeal allowed ` 
: MLL J. 119. i M.L. J. : LLR. Mad 
I. 19981 Jae as sae ant? I J. 644 (1941) 
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IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 


PRESENT :—S mR ALFRED Henry LIONEL Leas, Chief Justice AND Mr. Justice 
LAKSsHMANA Rao. l 


Dharba Veera Venkata Satyanarayana and another .. Appellants* 
U. 
National Insurance Company, Ltd., Calcutta. .. Respondent. 
Insurance—Life Poticies—Bond executed by assured—Provision for Company purchasing policies in default 
of repayment of loan amoani— Vahdity—Prrchase of policies—Swit by heirs of assured for account— M ihg. 
On 26th October, 1914, the father of the ts insured his life with the respondent Company 
under two policies. On 4th August, 1936, he borrowed from the Respondent on the security 
of the two policies an amount which was less than the surrender value. assured continued to 
pay the premium until March, 1938, when he defaulted. The result was that in S tember, 1939, 
the Respondent Company under terms of the contract of insurance converted poney into a 


assured having died in May, 1 his sons and widow sued the Respondent for an account 
ip andes tie aa polis So they contended that the provision in the 


Held, that the provision in the bond for the purchase of the policies was bad in Jaw as it violated 
the rule that a mo is not allowed Gee ee 
of the property, that as the assured had not acquiesced in the cancellation of the policies the 


plaintiffs were entitled to succeed. 

Samuel v, Farrah Timber and Wood Pai Corporation, I AC. and Kanaren v. Kxttaoly 
(1897) MLS 62 : LLR. 21 Mad. io relied on. ih ae 

Appeal under Clause 15 of the Letters Patent from the judgment of Byers, J., 
dated 22nd January, 1946, and made in S. A. No. 187 of 1945, pref to the 
High Court against the decree of the Court of the Subordinate Judge, Coconada 
in A. S. No. 171 of 1943, preferred against the decree of the Court of the District 
Munsiff, Coconada, in O. S. No. 37 of 1943. 


P. Somasundaram for Appellants. 
T. R. Venkatarama Sastri instructed by King and Partridge for Respondent. 


The Judgment of the Court was delivered by 


Ths Ghisf Fustice:—On the 26th October, 1914, Venkayya, the father of the 
appellants, insured his life with the respondent com any under two policies, each 
for Rs. 2,000. On the 4th August, 1936, he borrowed from the respondent Rs. 1,500 
on the security of the two policies. The surrender value then amounted to Rs. 1,700. 
The assured continued to pay the premiums until the 22nd March, 1938,. when 
he defaulted. The result was that the respondent, under the terms of the contracts 
of insurance, converted each policy into a paid up policy for Rs. 1,782. This was 
on the 22nd September, 1939. By the month of August, 1940, Venkayya owed the 
respondent in respect of the loan granted to him, including interest more than the 
surrender value of the two policies. The indebtedness exceeded the surrender 
value ky Rs. 210. The respondent called upon him to repay the loan or to reduce 
the amount outstanding to something below the surrender value. Venkayya did 
not comply with this demand and on the 27th December, 1940, the respondent 
cancelled the policies under the terms of the contract relating to the loan. When 
the loan was granted to him the assured signed a bond in which he agreed that in 
case of default of payment on demand made of him, the company should have the 
power to sell the polides and in the event of the sale being to the company itself, 


* L.P.A. No. r3 of 1946. 4 ; agth April, 1946. 
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the price should be the then surrender value. There was a further provision 
to effect that the company should have the right to cancel the policies on 
payment of the surrender values, the cancellation to be deemed to be a sale within 
the meaning of the bond. It was in exercise of this alternative power that the 
respondent cancelled the two policies on the 27th December, 1940. Allowing for 
the full surrender value, there was still due to the respondent the sum of Rs. 107-6-0. 


Venkayya died on the 12th May, 1942. On the gth February, 1943, his two 
sons and his widow instituted a suit in the Court of the District Munsiff of Coconada 
for an account of the amounts payable under the two policies to them as the heirs 
of Venkayya and for a decree for the total sum found to be due. They maintained 
that the provision.in the bond for the cancellatipn of the aa amounted to a. 
clog on equity of redemption. This plea was accepted by the District Munsiff, 
who passed a decree for the taking of accounts. The respondent appealed to the 
Subordinate Judge of Coconada, who agreed with the District Munsiff. The 
respondent then appealed to this Court. The second appeal camé before Premel 
who held that there was no clog on the equity of redemption and dismissed the 
suit. The learned Judge gave leave to the plaintiffs to under clause 15 of 
the Letters Patent and this appeal is the t. Theap ts are the two sons of 
Venkayya. His widow, ied during the pendency of appeal in the Court of 
the Subordinate Judge. 


We consider that Byers, J., erred in disturbing the decisions of the Courts. 
below. A mortgagee is not allowed at the time of the loan to enter into a contract 
for the purchase of the mortgaged property. In referring to this rule Lord 
Macnaughten in Samuel v. Farrah Ti and Wood Paving Corporation! pointed out 
that it was founded on sentiment rather than reason, but it was established that 
a mortgagee can never provide at the time of ing the loan for any event or 
condition on which the sa naar Gi redemption shall be discharged and the conveyance 
absolute. The provision in the bond signed by Venkayya that in default of payment 
by him of the loan the respondent should have the right of cancelling the policies. 
and paying the surrender values amounted to a stipulation that the respondent 
as the mortgagee should have the right of p ing the policies at their surrender 
values and as this was made a condition of the loan the rule referred to applies. 


In Samuel v. Jarrah Timber and Wood Paving * Corporation! the facts were 
these. A limited liability company borrowed money upon the security of its 
debenture stock and gave TE er the option to purchase the stock at 40 per 
cent. within 12 months. Within that period and before the company gave notice 
of its intention to repay the loan, the ader claimed to purchase the stock at the 
agreed price. It was held by the House of Lords, affirming the decision of the 
Gourt of Appeal, that the option was void and that the company was entitled to- 
redeem the loan on payment of principal, interest and costs. The Lord Chanceller 
(Lord Halsbury) said : 


for more than a century such an tas that which was here arrived is- 
contrary to a principle of equity, ie iaasa Gr reason of which I am not able to appreciate, and very 
rehictantly I am compelled to acquiesce in the judgments appealed from.” 

The principle has been applied by the Courts of India. In Kanaran v. Kuttooly*,, 
this Court that a stipulation in a mortgage deed that if the mortgage money 
was not paid on the due date, the mortgagor would sell the property to the mortgagee: 
at a price to be fixed by umpires was unenforceable as constituting a fetter on the 
equity of redemption. 
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- If Venkayya had acquiesced in the cancellation of the policies under the terms 
of the bond, GG heirs would not have been able to maintain this action ; but he 
did not acquiesce. If at the time payment was demanded he had agreed to sell 
his policies to the respondent for their surrender value, the position would have 
been the same ; but he did not do this. The respondent .ook over the policies 
On its own initiative and without any acquiescence on the part of Venkayya, which 
in law it was not entitled to do. It cannot be said that the respondent took any 
unfair advantage of Venkayya ; it obviously did not, but this does not alter the 
position, 

The appeal must be allowed and the decree of the Subordinate Judge restored 
with costs before Byers, J., and in this Court. In this Gourt we fix the advocate’s 
dee at Rs. 150. 


BV.V. e = Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR. JusTidE CHANDRASEKHARA AIYAR AND MR. Justice KUPPU- 
SWAMI AYYAR. 
Mariappan alias Vengayan and another eo Prisoners (Accused) .* 

Government of India Act (1995), section 205—(rranting or unthholding certificaies— Procedure— Duty 
of High Court. - 

The High Court can grant a certificate under section 205 of the Government of India Act only 
in cases whore a substantia! question of law as to the interpretation of the Government of India Act 
or any Order in Oouncil c thereunder is involved ; in other cases a certificate cannot be issued. 
The section casts on the High Court the duty to consider in every case, of its own motion, whether 
any such question is involved and to give or to withhold a certificate accordingly. When the High 
Court says nothing about a certificate and do not grant it, it means that on the materials then before 
the Gourt, no such question as would warrant the grant of a certificate is involved. It is not necessary 
ea ee a an a certificate. The High Court 
14 under no obligation to say so ing in express terms as to what is its intention with regard to the 
power ai, fee pe section 205 0 Oe Caen of India Act. 

Trial referred by the Additional Sessions Judge of the Court of Session of the 
Coimbatore Division for confirmation of the sentences of death passed upon each 
of the said prisoners in Case No. 17 of the Calendar for ig46 on 1st March, 1946. 


V. V. Radhakrishnan and V. N. Jagannadha Rao for the 1st and and Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Judgment of the Court was delivered by 


Chandrasekhara Atyar, 7.—The learned Additional Sessions Judge of Coimbatore, 
convicted the appellants, who are accused 1 and 2, of the offence of murder of a 
girl called Kaliammal alias Papathi aged g years and sentenced them to death. 
The sentence comes up before us for confirmation. There are criminal appeals 
filed by the two accused. 


The girl Kaliammal alias Papathi was the daughter of P.W. 5 and P.W. 7. 
‘On the day of the occurrence, namely, 17th December, 1945, she went to her 
mother’s sundry shop in the chuckler’s quarters near her village taking food for 
her and was on her way back to her house finishing her errand. She did not reach 
home that afternoon as usual. A search was made for her that evening but without 
any avail. Her dead body minus the jewels that she was wearing was discovered 
in a cholam field adjoining the path that she took to reach her village. On infor- 
mation received by the police the ist accused was arrested on 20th December, 1945 
and questioned. He then made a statement which led to the discovery of the jewels, 
M.O. No. 2 series, which the girl was wearing before she met with her fate. 
This statement was recorded by the Circle Inspector of Police who was in charge 
of the investigation then and it is marked as P-5. The first accused confessed 
having stabbled the girl to death and having removed the jewels and concealed 
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them in the wall of a vacant house belonging to his aunt. He took the police 
and the witnesses to the house and produced the tin case in which the jewels were 
found. 


The second accused made a statement before the Taluk Magistrate of Tiruppur on 
18th January, 1946, in which he gave his version of the occurrence, the part 
that he played in it and the fact that the first accused after stabbing the girl to death 
-took away the jewels, put them into a tin case and concealed it on the top of a mud 
-wall. This statement was recorded by the Magistrate after the necessary warn- 
ing, and though the second accused has alleged that it was t from him as the result 
.of compulsion, there is nothing to show that it was otherwise than voluntary. 
The oa circumstance on which reliance has been placed for the second accused to 
impugn the value to be attached -to this statement isthat it was recorded as late 
as the 18th of January and by a magistrate other than the magistrate to whom 
-originally the requisition was sent according to the Circle Inspector of Police who 
has been examined as P.W. 18. ‘The original requisition is stated to be missing. 
It is urged that we should infer from the change of magistrates and the delay that 
has occurred that pressure was brought to bear upon the second accused in the 
interval to make a confession corroborating what the first accused has said. 
‘There is no warrant, however, for any such inference being drawn, especially when 
it is remembered that the accused himself did not say before the lower Court that 
he was produced before the Palladam Sub-magistrate and that he then refused to 
make any statement confessing his part in the crime and that thereafter he was 
kept in custody and coe into submission by the police or by any other 
authorities. 

What the second accused has stated can be taken into account not cnly as 
against himself but also as against the first accused. Far from exculpating himself 
he has given a version which incriminates him completely in the murder of the 
girl. At the instance of the first accused he gagged the girl’s mouth with a cloth 
‘and when life became extinct as a result of stabs inflicted by the first accused, he 
removed the jewels from the legs of the dead body. 


As regards the first accused, it was urged that the statement made by him should 
not have been admitted in its entirety containing the confession that he stabbed 
the girl, because the jewels that were recovered as the result of the information 
-given by him could not be said to have been so recovered on the strength of the 
-statement that he murdered the girl but only on the basis of his admission that he 
removed the jewels from the person of the girl. Such truncation or dissection of a 
‘statement recorded by the police officer is not warranted according to the law as 
understood in this Court, whatever may be the view taken in some of the other 
“High Courts about the interpretation to be placed onsection 27 of the Indian Evidence 
‘Act. Exhibit P-5 was, in our opinion, properly admitted and there is no escape 
from the conclusion that the girl was murdered by accused 1 and 2 on the afternoon 
-of 17th December, 1945, for the sake of the jewels. 


We place no reliance in this case on the evidence given by P.W. 10 even though 
the learned Sessions Judge appears to have thought something ofit. The statement 
of the boy, that he saw the accused on the day in question with blood-stained 
hands and with a blood-stained knife, questioned them about the blood and got the 
‘unsatisfactory answer that they killed a rat, is worth practically nothing when it is 
remembered that he did not say anything about all this when the police were 
investigating into this occurrence the previous day to his knowledge, he being present 
- .on the scene. When he was asked why he did not tell them about what he seen 
his answer was that he did not remember what he had witnessed. 


There is no direct evidence in this case, but the confession of the first accused 
Jeading to the discovery of the jewels which the unfortunate girl was wearing on 
her person just before she was murdered and the statement made by the second 
accused to the magistrate under section 164, Criminal Procedure Code, make it 
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perfectly clear that they are guilty of the offences with which they stand charged 
and were rightly convicted under section 302, Indian Penal Code. 

For the second accused, an argument was based on mee 3 which is given as 
Ae ea in Ex. P-1, and as 20 years in the statements made before the lower Courts 

it was urged, that the lesser sentence would meet the ends of justice. Age-by 
itselfis not an extenuating circumstance and in a case of deliberate and pre-planned 
murder like this we do not feel justified in treating the case of the second accused 
differently from the case of the first accused as regards sentence. 

The sentences imposed by the lower Court are confirmed and the appeals 
are dismissed. 

The learned Public Prosecutor asks us to say, apparently because he is instructed 
by the Government to make such a request, that this is not a fit case for a certificate 
under section 2¢5 of the Government of India Act. Section 205 is in these terms : 

a ee ay judgment, decree or final order of a High 
Court in British India, if the High Court certifies that the case involves a substantial question of law 
as to the interpretation of this Act, or any order in Council made thereunder, and it shall be ane a A 
of every High Court in British India to consider in every case whether or not any such question 
involved and of its own motion to give or to withhold a certificate accordingly.” 

The High Court can grant a certificate only in cases where a substantial question 
of law as to the interpretation of the Government of India Act or any order in 
Council made thereunder is involved ; in other cases a certificate cannot be issued. 
The section casts on the High Court the duty to consider in every case, of its own 
motion, whether any such question is involved and to give or to withhold a certi- 
ficate accordingly. When we say nothing about a certificate and do not grant it, 
it means that on the materials now before us, no such question as would warrant 
the grant of a certificate is involved. It is not necessary, in our opinion, in each 
case to state in so many words that we withhold a certificate. e are perfectly 
conscious of the duty imposed upon us by the statute and it is not necessary that 
we should remind ourselves or be reminded of it on each occasion and say something 
in express terms as to what is our intention with regard to the power conferred 
on us under section 205. 


K.S. — Sentences confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JusTiag HAPPELL. 


The Public Prosecutor .. Appellani* 
D. 
Vadakattu Venkata Narayana and another .. Respondents. 
Hoarding and ing Prevention Ordinances, section 6—O under—Cost is le 
producer to bs considsred— Additional expenditure ee Wee seg ei is 


The first and nd accused wh respectively the ietor and salesman loyed i 
nee were 4 for an offence wader section 6 of the Hes and E ea 
- The case against tho accused was that the accused sold a hat for Rs. 7 which had been 
Po py De Dou r Rs. 5-4-0 a anan the cost price. 
t appeared accused ti expenditure i ect imported. 
the ane Gy pusenaee trai and Act by Goods Ga ote aoe 
Held, that under section 6 the ing factor was the price at which the producer sold the 
article and not the cost of the to the dealer and that the accused were guilty of an offence 
under section 6 of the Hoarding and Profiteering Prevention Ordinance. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid respondents (accused) by the Additional Sessions Judge 
of the Court of Session of the East Godavari Division in Criminal Appeal No. 126 
of 1944 on his file (Q. Q. No. 10 of 1944, Additional District Magistrate of East 
Godavari, Coconada). 

The Public Prosecutor (V. L. Ethiraj) in person. 

V. T. Rangaswami Atyangar and K. Kalpanasundaram for Respondents. 





* (Cl, App. No. 143 of 1945. roth July, 1945. 


ee 
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The Court delivered the following 
JupamMENT. —This is an appeal by the Provincial Government against the 
acquittal of the two accused in C. C.No. 10 of 1944 on appeal by the 
Additional Sessions Judge of East Godavari. The appeal raises the question of 
the proper construction of section 6, sub-section (2), clause (b) (i) of the Hoarding 
and Profiteering Ordinance. The first and second ac were respectively the 
proprietor of and the salesman employed in a shop known as the City Emporium 
in nada. The against them was that they had sold a hat for Rs. 7 
which had been sold by the producer for Rs. 5-4-0 or even less and so had added 
more than 20 percent. to the cost price in contravention of the provisions 
of section 6 of the Hoarding and Profiteering Prevention Ordinance. The Howrah 
Hat Manufacturing Company of Delhi had agrted to supply the City Emporium 
with 6 Ajanta Hats, the hat in question in this case is one of these 6, for Rs. 63 
per dozen F. O. R. Goconada. It ired, however, that the Hats could not be 
sent by goods train and, consequently, the Howrah Hat Manufaeturing Company 
proposed that if the City Emporium was willing to have the goods sent by passenger 
train they would send them in that way, deducting the cost of freight by goods 
train and leaving the City Emporium to pay the passénger freight. The Emporium 
ted this proposal and in consequence they paid the Howrah Hat Manufactur- 
ing Company at the rate of Rs. 63 less Rs. 3-4-0 for one dozen hats and themselves 
id the M. and S. M. Railway Rs. 1 1-8-0 for the passenger. freight in respect of the 
ts. The contention of the accused was and is that the first accused was entitled 
for the purpose of calculating whether the price at which he had sold the article 
was within the 20 per cent. addition to the price at which the producer sold 
the article, to add to the price at which the producer sold the article 
the expenses incurred by him such as freight, forwarding charges and so 
forth. The learned Additional District Magistrate did not accept this contention. 
He held, therefore, that the price for which the hats were sold constituted an addition 
of more than 20 per cent. to the price at which the article had been sold by the 
producer. He consequently convicted the accused and sentenced the first accused 
to pay a fine of Rs. 700 aud the second accused to pas fine of Rs. 500. ‘The 
Additional Sessions Judge took the other view and, holding that the first accused 
was entitled to charge for the hat 20 per cent. in excess of the cost to him of the 
hat, which in his view would include the cost of freight and other expenses such 
as forwarding charges and bank collection charges, found that there had been no 
contravention of the provisions of section 6 and accordingly acquitted the accused. 


For the purposes of this case it is conceded that the relevant provision of section 6 
of the Hoarding and Profiteering Prevention Ordinance is section 6, sub-section (2), 
clause (b) (ii) by which it is provided that a consideration is unreasonable—if, when 
the sale is by a dealer, it exceeds the amount represented by the addition allowed 
by the normal trade practice in force on the 31st day of August, 1939, to 
““ the price at which the producer sold the article in the case of an article which is not imported” 
subject to the proviso that if the addition allowed by normal trade practice exceeds 
20 per cent. the dealer must report the fact to the Controller General and take 
his orders. In effect in this case, as there is no proof of any normal trade practice 
the question is whether the price at which the hat was sold exceeded the price at 
ich the producer sold the article by more than 20 po cent. The learned Addi- 
tional Sessions Judge, it seems to me, has not kept his mind on the plain words of 
section 6 (2) (b), sub-clause (ii) of the Ordinance but has been inclined to treat the 
case as if the governing factor was not the price at which the producer sold the 
article but the cost of the article to the dealer. In the present case there is no 
ae that the producer was paid only at the rate of Rs. 59-12-0 for twelve hats 
, that being so the sale of the hats at Rs. 7 each added more than 20 per cent. 
to the price at which the producer sold the articles. The producer was not paid 
the cost of the carriage of the hats by passenger train and it is quite impossible 
to say—as the learned Additional Sessions Judge in fact does—that the price at 
which the producer sold the article may be something more than the price actually 


192 THE MADRAS LAW JOURNAL REPORTS. [1940 


Yak to the producer. According to the calculations of the learned Additional 
essions Judge Rs. 76-10-0 must have been the price to the dealer per dozen, but 
it was not price at which the producer sold the articles for, as y pointed 
out, all that was paid to the producer for a dozen articles was Rs. 63 less Rs. 3-4-0 
which was deducted in respect of the freight that was to have been charged for the 
carriage of the articles by goods train. It follows, therefore, that on.a proper 
construction of section 6 the price for which the hat was sold Rs. 7 constituted an 
addition of more than 20 per cent. to the price at which the producer sold . the 
hat. That being so, the conviction of the accused by the Additional District Magis- 
trate was right. 


The appeal is allowed and the accused are convicted of the offences-with which 
they were ed. With rd to the appropriate penay, I think that in the 
circumstances othe case it will be sufficient if I impose on the first accused a fine 
of Rs. 250 with two months rigorous imprisonment in default of payment. With 

to the second accused, as he was a mere salesman and the first accused is 
before the Court and has been punished, a lighter penalty will suffice. He is 
sentenced to pay a fine of Rs. 10 and, in default of payment, to undergo two weeks 
rigorous imprisonment. 


B.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—SR ALFRED Henry LIONEL LRAOH, Chisf Justice AND Mr. Justice 
LAKSHMANA Rao. 


The Official Receiver of Ramnad at Madura, représenting the 
estate of AT. K. PL. SP. Subramanian Chettiar, insolvent in I. 
P. No. 4 of 1940, Sub-CGourt, Sivaganga .. Appellant* 


D. 
N. P. A. K. Muthiah Chettiar .. Respondent. 


ù go8), Order 21, rule 16, sections 44-A and 146—Appticabihty—Decres of 
to Court in British India for execution ore separation of Burma—Insolvency 
B . . s 


In 1994, on the decree-holder’s application, the R n High Court transferred a decree of that 
Court to District Gourt of Ramnad for execution. c order of transfer was accompanied 
a certificate of non-satisfaction. On the and November, 1934, the District Judge of Ramnad trans- 
ferred the decree to the Court of the Subordinate Judge of Devakottai. er various lications 
an order for attachment was passed on the 8th April, 1937, and the sale fixed for the rath October 
1997. An order of adjudication in inso of the Judgment-debtor on 11th wal baa 1937; 
in the order of sale being stayed and the application for execution being d on 
grd December, 1937. The order of adjudication was ultimately set aside on appeal. On the 26th 
October, 1940, the decres-holder was himselfadjudged insolvent by the Subordinate Judge of Sivaganga 
and the estate devalved on the Official Receiver of Ramnad who applied on 7th December, 1 
oe oe ee ar 
ong , 1937. 11th February, 1941, the S i passed an order attaching 
the properties which had already been attached in the 1997 E. P. his ool cucu bese: ee se ap 
as the Official Receiver failed to pay the batta charges and was dismissed by an order dated roth 
March, 1941. On 7th February, 1944, the Official Receiver filed another E. P. in which he asked 
the Court to treat that petition as a continuation of the 1937 E. P. and to attach once again the same 
roperties. The judgment-debtor filed a statement of objections one of which was that the Official 
ectiver had failed to apply to the Rangoon High Gourt under Order 21, rule 16, Civil Procedure 
Code, to fie heats him as the transferee of the decree by operation of law. That contention pre- 
vailed in the lower Court. On appeal, 

Held :—Order 21, rule 16 of the Civil Procedure Code only applies to decrees passed by Courts 
to which thé Code of Civil Procedure applies. The provisions of the Code are regulations dealing 
with the Jurisdiction and governing the procedure of the Courts in British India. They can have 
no application outside British India. After the separation of Burma from India in 1987 the decree 
of the Rangoon High Court became a decree of a foreign Court and consequently er 21, rule 16 
no longer had application. 

Ramabhadra Raja Bahadur v. Maharajah of Ferpors, (1919) 97 MLL-J. 11 : LR. 46 I.A. 151: LLR. 

Mad. 813 (P.C.) and Nilkantha Bakoant v. iya Narerinh, (1930) 9 an eee TE 57 LA. 194: 
-L.R. 54 Bom. 495 (P.C.), referred to. Sections 44-A ab of the e are appliceble to 


* A, A, O. No. 71 of 1945. 15th April, 1946. 
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the case. Section 44-A says that in such a case the decree may be executed in British India as if it 
angalah prae assed by the District Court itself. The filing of the copy of the d ecree and the certificate 
f nin effect complied with the requirements of eub-sections (1) and (a) of section 44-4. 
In view of the wording of section 146 of the Code it is not incumbent on the cial Receiver 
rea ater tested of Ramnad for permission to proceed in execution of the decree in the 

of the Subordinate Judge. The estate of the decree-holder having devolved on the Official 
Receiver, he was entitled to apply for the execution of the decree or to continue any such application 
which may be pending. 


Muthiah Chettiar v. Govindoss Krishnedass, M.L. 6 and 
Venkaiachalam Chetii S Rano an Spot, facet) Ga MLT i i J BOR ea na EB, ih ja bang 

Appeal against the order of the Court of the Subordinate ie Devakottai, 
dated 21st October, 1944, in E. P. No. 102 of as in C. S. No. 632 of 1929, High 
Court, Rangoon. 

B. Sitarama Rao and T. Krishna Rao for Appelin. 

A. V. Viswanatha Sastri and K. Srinivasan for Respondent. 

The Judgment of the Court was delivered by 


The Chief Justice.—This is an appeal from an order passed by the Subordinate 

Judge of Devakottai in proceedings instituted for the execution of a decree passed 

the Rangoon High Court and transferred for execution to the District Court 

oi Ramane before the separation of Burma from India on the 1st April, 1937. The 

peal calls for the consideration of Order 21, rule 16, section 44-A, and section 146 
ap the Code of Civil Procedure. 


On the 27th July, 1931, the original side of the Rangoon High Court passed 
a decree in favour of the AT. K. PL. SP. Chettiar firm against two defendants, 
the K. S. R. M. Chettiar firm and the N. P. A. K. Chettiar firm. The proprietor 
of the N. P. A. K. Chettiar firm was one Muthiah Chettiar. On appeal the Appel- 
late Side of the Rangoon High Court held that the K. S. R; M. Chettiar firm was 
not liable, but confirmed the decree in so far as it affected the N. P. A. K. Chettiar 
firm. The appellate decree was passed on the 11th May, 1933, and was for the 
sum of Rs. 26,289-6-0 with further interest and costs 


In 1934, on the decree-holder’s application, the Rangoon High Court trans- 
ferred the decree to the District Court of Ramnad for execution. The order of 
transfer was accompanied by a certificate ofnon-satisfaction. On the and November, 
1994) the District Judge of Ramnad transferred the deCree to the Court of the Sub- 

TERS Devakottai. In E. P. No. ah One Court of the Syh- 
ordinate Lie Devakottai the decree-holder applied for execution by the arrest 
of Muthioh Ch ettiar, the proprietor of the N. P. A. K. firm. On the 12th March, 
1935, an order for his arrest was passed ; but as the decree-holder had failed to pay 
the batta charges, the application was dismissed on the 2oth March, 1995. Eight 
days later the decree-holder filed another application (E. P. No. 112 of 1935) in 
which he asked for the judgment-debtor’s arrest. This application was dis- 
missed on fhe 18th April, 1935, because the judgment-debtor could not be found. 
On the 23rd February, 1937, decree-bolder filed a third application (E. P. No. 
73 of 1937). In this application he applied for the a and sale of the 
“ properties owned by the judgment-debtor. On the 8th April, 1937, an order 
for attachment was passed and the sale fixed for the 15th a 1937. 

In 1929, an application had been filed in the Court of the Subordinate J 
of Tinnevelly for the adjudication in insolvency of the proprietor of the N. P. A. K. 
firm. On the 11th September, 1937, an order for adjudication was passed. This 
resulted in the order for sale passed in E. P. No. 78 of 1937 being stayed, and the 
application being declared to be “closed.” Muthiah Chettiar appealed to the 
District Court against the order of adjudication passed against him and his appeal 
was successful. The District Judge’s order was gir asang by this Court. 

The AT. K. PL. SP. firm was carried on by one Subramaniam Chettiar, 
who on the 26th October, 1940, was himself adjuditated an insolvent. As oe 
order of adjudication was passed by the Subordinate Judge of a One at 
insolvent’s estate devolved upon the Official Receiver o 
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December, 1940, in E. P. No. 46 of 1941, the Official Receiver applied to the 
Subordinate Judge of Devakottai to continue the E. P. No. 73 of 1937 which was 
closed on the 23rd December, 1937. On the 11th February, 1941, the Subordinate 
Judge passed an order attaching the properties which had already been attached 
in E. P. No. 73 of 1937. This application became infructuous because the Official 
Receiver failed to pay the batta charges. By an order dated the roth March, 1941, 
the application was dismissed. 
On the 7th February, 1944, the Official Receiver filed E. P. No. 102 of 1944, 
in which he asked the Court to treat this petition as being in continuation of E. P. 
No. 73 of 1937 and to attach once again the same properties. This is the appli- 
cation which has given rise to the appeal. The judgment-debtor filed a statement 
of objections one of which prevailed. This objection was that the Official Receiver 


had failed to apply to the Rangoon High Court under Order XXI, rule 16, Civil 
Procedure Code, to recognise him as the transferee of the decree by operation of. 
law. The Offieial Receiver has appealed. < 


The Subordinate Judge erred in holding that Order XXI, rule 16 applied. 
‘This is very properly admitted by Mr. Viswanatha Sastri, who appears on 
of the judgment-debtor. That rule only applies to decrees passed by Courts to 
which the Code of Civil Procedure applies. The provisions of the Code are regu- 
lations dealing with the jurisdiction and governing the procedure of the Courts 
in British India. They can have no application outside British India. (See Rama- 
bhadra Raja Bahadur v. Maharajah of Feypore! and Nilkantha Balwant v. Vidya Narasinh?. 
After the separation of Burma from India in 1937, the decree of the Rangoon High 
Court became a decree of a foreign Court and consequently Order XXI, rule 16 
no longer had application. 


As Order XXI, rule 16 does not apply, Mr. Sitarama Rao on behalf of the 
appellant says that the case'is governed a section 44-A and section 146. Section 
-A deals with the execution of a decree passed by one of the superior Courts of 

United Kingdom or of a reciprocating territory and which has been filed in a 
District Court in India. The section says that in such a case the decree may be 
executed in British India as ifit had been passed by the District Court itself. Burma 
is a reciprocating country. It was declared so to be by the Central Government 
on the 26th March, 1939. The notification is reproduced at page 166 of Volume I 
of the Civil Rules of Practice and Circular Orders of this Court. A certified copy 
of the decree of the Rangoon High Court was admittedly filed when the execution 
proceedings first started in the Ramnad District Court and with it a certificate of 
non-satisfaction. The filing of the copy of the decree and the certificate of non- 
satisfaction in effect complied with the requirements of sub-sections (1) and (2) of 
section 44-A. 

Section 146 reads as follows: 

oaths aka pat aaa a Man ad tbe T aaee ra aes 

ma or e or ma 

Ree orks gap lication ais made by or against pesos Caine under him.” see 

For the appellant it is said that inasmuch as Order XXI, rule 16 does not apply - 
here and there is no conflicting provision in any other part of the Code the cial 
Receiver had the right under section 146 of applying to execute the decree without 
the permission of any Court. Undoubtedly the estate of the insolvent-plaintiff 
had devolved upon him and that being so, he was entitled to apply for the execution 
of the decree or to continue any such application which might be pending. In 
Muthiah Chetitar v. Govindoss Krishnadoss*, a Full Bench of this Court held that Order 
XXT, rule 16 does not apply to a transfer of a part of a decree, but in such circum- 
stances the transferee of the part has theright of proceeding under section 146 without 
the necessity of making an application to the Court for permission to do so. In 

> LR. 46 I.A 131: LLR. 54 Bom. 


1. (1919) 37 MLL J. 11 LO). 
LERS Wasi. big TE.) 3. (1991) 41 SLS g16: LLR 44 Mad, 
a. (1930) 59 M.L-J. 979: LR. 57 I.7 194: 919 (F.B.). 
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Venkatachalam Chstti v. Ramaswami Servai}, another Full Bench applied the same 
panels. It was there held that the legal representative of a deceased decree- 

older who had died during the pendency of an execution petition filed by him 
could be substituted in his place in the execution petition and be allowed to continue 
it. These cases render direct support for the appellant’s argument. 

Mr. Viswanatha Sastri has suggested that inasmuch as Order XXI, rule 16 
does not apply, but section 44-A does, and that that section savs that the decree 
may be executed in British India as if it had been passed by the District Court, 
it was incumbent on the Official Receiver to a ply to the District Court ee 
to proceed in execution of the decree in the Court of the Subordinate Judge. This 
contention cannot be accepted in view of the Wording of section 146 and of the 
cases to which we have just referred. Undoubtedly the estate of the insolvent 
plaintiff had devolved upon the Official Receiver and we hold that he was entitled 
without any formality to proceed with the execution in the Sabordinate Court 
tò which the District Judge had transferred the execution proceedings. 

For these reasons the appeal must be allowed and the case remanded to the 
Subordinate Judge to hear and decide the application for execution in the light 
of this judgment. l 

The appellant is entitled to his costs. l 

K.S. - c Appeal allowed. 

IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sim ALFRED HENRY LIONEL Laon, Chief Justice AND MR. JUSTIOE 


Rao. i 
V. K. Janaki Amma and another .. Appellants* 
v. 5 5 
Thazhetheranjoli Kozhipra Raman Nair and others .. Respondents. 


Madras M Ast, 1 XXI of 1 » Section I19—A ity ‘‘ chi 5 
Le karan, h 1932 ( o 1933) 9—Applicability ““ child or children 

Section 19 of the Madras Marumakkattayam Act must be read as lymg only to legitimate 
children and the words ‘‘child or children” in the section do not faclude te ODES of a union 
which is not a marriage within the meaning of section 4 of the Act? l 

(1945) 2 MLJ. 15, affirmed. ; 

Appeals under clause 15 of the Letters Patent against the decrees of the Hon’ble 
Mr. Justice Horwill* in S. A. Nos. 1353 and 1468 of 1944,dated goth January, 1945, 
preferred to the High Court against the decrees of the Court of the Subordinate 
Judge of Calicut in A. S. Nos. 121 and 129 of 1943 preferred against the decrees 
of the Court of the District Munsiff of Calicut in O. $, Nos. 885 and -1068 of 1940, 
respectively. 

D. A, Krishna Variar for Appellants. — 

G. K. Viswanatha Atyar and V. P. Gopalan Nambiar for Respondents. 

The Judgment of the Court was delivered by 

Ths Chief Justice. —These two appeals raise the same question, namely, whether 
the words “child or children ” in section 19 of the Madras Marumakkattayam 
Act, 1932, refer only to a child or children of a marriage recognised by section 4 
or whether they include the offspring of a union which is not a marriage within 
the meaning of the section. 


The father of the appellants, Achuthan Nair, died on the 3rd October, 1935. 
The mother of the apan died on the 25th August, 1929. The Union between 
the father and the mother was not registered under the Malabar Marriage Act, 
1896. The father left properties which he had acquired in his own right, The. 
appellants filed two suits in the Court of the District Munsiff of Calicut tọ recover 
properties of which their father had died possessed. The defendants (the respon- 

1. (1931) 62 M.L.J. 1:1.LR. 55 Mad. 352 (F.B.). a. (1945) 2 ML. ISe OS a 
* L.P.A, Nos. 26 and 27 of 1945. 24th April, 1946. 

18 
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dents in the appeal) were the karnavan and the senior members of the father’s 
tarwad. Under the Marumakkattayam law, unamended by statute, the heirs 
to Achuthan Nair’s self-acquired properties would be the members of his own 
tarwad ; but the a) eager say that the provisions of section 19 of the Madras 
Marumakkattayam Act, 1932, have completely changed the position and that 
by virtue of it they are their father’s heirs, notwithstanding the fact that their 
parents were not married. The District Munsiff held against the appellants and 
dismissed the suits. On appeal the Subordinate Judge of Calicut agreed with the 
District Munsiff. The appellants then appealed to this Court. The second 
appeals were heard by Horwill, J., who agreed with the trial Court. The 
resent appeals are from the judgrhent of Horwill, J., under clause 15 of the Letters 
atent. Š 
-Before the passing of the Malabar Marriage Act, 1896, a union between a man 
and a woman subject to the Marumakkattayam law was never regarded as a lawful 
marriage and the saa eas of such a union had no right to inherit their father’s 
roperty. The hardship of the personal law was eventually realised and the 
abar Marriage Act, 1896, was placed on the statute book. Under it a union 
between a man and a woman governed by the Marumakkattayam or Aliasanthana 
law was recognised as a la marriage, provided it was registered in accordance 
with the provisions of the statute, and the children were given rights of succession. 
The Marumakkattayam Act, 1932, repealed the Act of 1896, completely 
in so far as it was applicable to Hindus following the Marumakkatta ie of 
inheritance. Therefore in deciding whether there has been a a a 
between a man and a woman governed by the Marumakkattayam law, the Court 
must now only have regard to the new Act. 
Section 4 of the Act of 1932 states what conjugal unions are to be deemed to be 
l marriages. A oaea union of a Marumakkattayi female with a male 
onging to the: same community or a male belonging to another community 
shall be deemed for all purposes to be a legal marriage, if the parties to the union 
are not related to each other in such degree of consanguinity or affinity that conjugal 
union between them is prohibited by custom or usage, and the union was openly 
solemnized in accordance with custo ceremonies, if any, before the date on 
which the Act came into force and sien nite on that date, or was solemnized 
in accordance with customary ceremonies on or after the date on which the Act 
came into force or was registered as a marriage under the Malabar Marriage Act, 
1896, and was subsisting on the coming into force of the new Act. The Madras 
Marumakkattayam Act came into force on the Ist August, 1933. 


Section 5 of the Act states that during the continuance of a prior marriage 
which is valid under section pa marriage contracted by either of the parties on or 
after the rst August, 1933, be void. It also provides that after that date a 
marriage contracted by a male with a Marumakkattayi female during the conti- 
nuance of a prior marriage of such male shall be void, notwithstanding that his 
personal law permits of polygamy. 

_ Section 19 falls in Chapter IV which relates entirely to intestate succession. 
The section reads as follows: 

‘© Where the intestate has left surviving hira bdhild or children or a lenial descendant or des- 
cendants in the female line through a deceased ù ter or daughters or both, and also his mother 
or 8 widow or widows or both his mother and a widow or widows, the whole of the erty shall 
belong to them. In the absence of the mother and widow, the whole of the property shall belo to 
the child or children and such lineal descendant or descendants ; and in the absence of the mo A 
widow and child, the whole of the property shall belong to such lineal descendant or descendants,” 
The. argument of the appellants is that the words ““ child or children” apply to 
illegitimate as well as legitimate issue, and emphasis has been laid upon fhe ober 
vations of Lord Westbury in Mst. Fanny Barlow v. Sophia Eveline Orde}, where he 
said that according to natural law the children of a man mean the issue begotten 
by him, and the criteria of this condition are, the being born of a-wedded wife or 


1. (1670) 19 MLA, 277. 
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wives, or if born of other woman, the being recognised and acknowledged as children 
by the father. In interpreting the section the Court cannot:merely have regard 
to the Marumakkattayam law ag it stood before amendment by statute. It must 
have regard to the wording of the section and to the scheme of the Act. One 
object of the Act was to validate unions between persons governed by the Maru- 
makkattayam law, and by reason of it conjugal unions are regarded as valid ‘marriages 
rovided that the formalities required by the measure are complied with. There- 
ore section 19 must be read as applying only to legitimate children unless there 
is an indication in the section or elsewhere in the Act that it was intended to appl 
to illegitimate children as well. ‘Bhe section itself does not contain any su 
indication. As the section provides for the “ widow ” participating in the estate 
of the deceased father should he die intestate, #he indication here is all the other 
way. A widow is a woman who has survived’ a man to whom she was lawfully 
married and who was his wife at the time of his death (Stroud’s Judicial Dictionary). 
We can find no indication to the contrary outside the section. In Krishnan v. 
Thala, a Bench of this Court in considering a case under section 48 of the Act 
held that the section would only apply to a marriage valid under the provisions of 
section 4 (1) (b) (i) of the Act. Section 30 only gives a right of succession to legiti- 
mate children. On behalf of the appellants’ Mr. Krishna Variar has pointed to 
section 26 and says that the word “ children ”’ here must be read as covering illegiti- 
mate as well as legitimate children, but this section merely deals with the pro- 
poy of a Marumakkattayi female who dies intestate. Under her personal law 
er own property would descend to her children however begotten, and section 26 
can only be read as a statutory recognition of a rule of personal-law. Section 19 
stands on quite a different footing. It makes a provision which is entirely- in- 
consistent with the personal law as it stood before 1896. Therefore it is reasonable 
to suppose that the Legislature only intended to apply to legitimate issue and as 
we have already pointed out the section itself gives indication of this in referring 
to the widow. 
For these reasons we agree with the Courts below and dismiss the appeals 
with costs in Letters Patent Appeal No. 26 of 1945. 
K.S. —— _ Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE:AT MADRAS. 
PRESENT :—Mr. Justice CHANDRASEKHARA AIYAR AND Me. JUSTIOER 
KUPPUSWAMI AIYAR. : 
Nachimuthu Goundan and others .. Accused." 
Penal Code (XLV of 1860), section 34—Appbicability—Essentials—Common intention developing in the 
a eine toe ae ipak lis area f 
The decision of the Privy Council in Mahbub Shah v. Emperor, (1945) 2 MLL.J. 
I.A. 148 (P.C.) is warrant only for the p ition that it is not enough to attract’ the provisions of 
section 94 of the Indian Penal Code that ere was the same intention on the part of several people 
to commit a particular criminal act or a similar intention but it is necessary before the section could 


come into Sh Same oak pe DE sao lan in pursuance of which the criminal act was 
done. Their Lordships do not rule out the ility of a common intention developing in the 
course of events though it might not have been present to start with, nor do they say that the 


intention cannot be inferred the conduct of the assailants. The question whether there was 
such an intention or not will have to depend in many cases on inferences to be drawn from proved 
facts and not on any direct evidence about a pre-conceived scheme or plan which may not be 
available at all. 

Trial referred by the Court of Session of the Coimbatore division for con- 
firmation of the sentences of death passed upon the said prisoners (accused 3 to 5) 
in C. Q. No. 22 of 1946; on 16th March, 1946, and ap by the said prisoners. 

K. S. ale Aiyar for G. K. Venkatanarasimham, K. Narayanaswams, 
V. F. | and M. Srinivasagopalan for accused. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
4 >x. (1941) 1 M.L-J. 308. 


*Referred Trial No. 60 of 1946. g8th May, 1946. 
Cr, A, Nos. 287 io 289 of 1946. 
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The Court delivered the following ae 
JUDGMENTS :—Kuhbbuswami Ayyar, F#—The referred trial relates to the 


sentence of death imoosed on accused 9 to 5 in Sessions Case No. 22 of 1946 on` 


the file of the Court of Sessinn of the Coimbatore division. Criminal Appeal No- 


— 
` 
- 
ba r 
- 
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287 of 1946 is by accused Nos. 1 to 3 of whom accused 1 and 2 had been sen--. 


tenced to transnortation for life for the murder of the deceased Abdul Kasim 
Sahib, a constable attached to the Tiruvpur police station. The third accused 
was given the sentence of death for the same murder. The other two appeals 
are anveals by accused 4 and 5 who have been sentenced to death for the murder of 
the said Kassim Sahib. : 

P.W. 5 is the father of accused 1 and 2. The third accused is a nephew of 
P.W. 5. The fourth accused is a bfother of P.W. 5 and the fifth accused is a brother- 
in-law of the foyrth accused. Unfortunately, the relationship between the father 
(P.W. 5) and the two sons (accused 1 and 2) was not happy. A couple of months 
prior to the occufrence accused 1 and 2 happened to leave the house taking with 
them about Rs. 200. They returned home and there was a quarrel between the 
father and the sons about the return of the money which they had taken away. 
P.W. 5, the father, and P.W. 6 went to the police station at Trippur and gave a 
revort to the Sub-Inspector Ex. P-16 on rst December, 1945. Therein P.W., 5 
stated that he feared violence and even murder at the hands of accused 1, 2 and 4 
and therefore wanted police bundobust. The Sub-Inspector deputed the deceased 
Abdul Kassim Sahib, a constable attached to his station to go and fetch accused 1 
and 2. The deceased accompanied by P.Ws. 5 and 6 came in a cart to the village 
to which P.W. 5 and his sohs (accused 1 and 2) belonged and wanted the first and 
second accused to go with him to the police station at Trippur. P.W. 10 is the bandy- 
man who is aaid to have driven the cart in which the three peonle went. The third 
accused who is a cousin of accused 1 and 2 asked the constable to leave the boys 
as it was only a minor quarrel but he would not. He wanted bail but there was 
no one to give hail. Accused 4 and 5 also subsequently came and tried to intercede 
butin vain. The two voung men, accused 1 and 2 accompanied by the constable, 
went in the cart driven by P.W. 10, towards Trippur. They went as far as Kovilvali. 
In the meanwhile accused 3, 4 and 5 who were disappointed in their not having 
been able to retain the two young men in the village got very much annoyed and 
started towards the bandy in sbite bf the fact that they were advised not to go and 
interfere. They were able to overtake the bandy. Oneofthem accused 3 or accused 
4 is said to have stated that he would give a sound thrashing to the 
constable and finish him and take the two hoys. The. bandyman was attacked 
and after receiving some injuries got down. Then accused 1 and 2 got down from 
the bandy. The deceased also got out of the bandy and was belaboured. He fell 
down ; and attempted to escape. Then all the five of them chased him and beat 
him with sticks and stones, some of the stones being of the size of a man’s hand. 
The deceased died and the assailants went away. This is said to have been 
witnessed by P.Ws. 14, 15 and 16. P.W. 10, after the deceased fell down, ran to 
the nolice station and gave information that the constable was being badly handled 
by these assailants. It was about 9-45 p.m. when this information was given by 
P.W.10. The volice thereupon went to the place made an investigation and arrested 
the third accused who gave the confessional statement (Ex. P-4). Accused 4 
and 5 were suhseauently arrested and they too gave confessional statements (Exs. P-7 
and P-6) on the 8th December, 1945. Accused 1 and 2 were later on arrested 
and they gave statements (Exs. P-g and P-10) on 11th December, 1945. 


All these accused in their statements admitted that accused 1 and 2 were taken 
by the constable (the deceased) to the station in the cart driven by P.W. 10, that 
they all heat the constable and that he died. Besides the confessional statements 
of these five accused, there is the evidence of P.W. 10, and P.Ws. 14 to 16, who are 
said to have witnessed the occurrence. Thelearned Sessions -Judge accepting 
the evidence of the eye witnesses and also the confessional statements—which state- 
ments though they were not admitted in the committing Magistrate’s Court were 
admitted in the Sessions Court—found all of them guilty of an offence punishable 
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under section 302 read with section 34 of the Indian Penal Code for the murder 
of the deceased Abdul Kassim Sahib and sentenced accused 1 and 2 to transportation 
for life and the other accused to the extreme penalty of law. 


Before us the fact that these accused beat the‘ deceased and caused him 
injuries and he died in consequence, and the fact that these accused made these 
confessional statements are not disputed. Apart from the evidence of P.Ws. 14 
to 16 and the evidence of the cartman, P.W. 10, there is the evidence furnished by 
these confessional statements which completely go to prove that the constable did 
take accused 1 and 2 in the cart driven by P.W. 10 towards the police station, that 
accused 3 to 5 subsequently came with a view to rescue these two boys and that 
all of them joined together and caused injuries as a result of which the deceased died. 
But what is urged before us is that this is not a case to which the provisions of sec- 
tion 34 of the Indian Penal Code can be applied and that it cannct be said that 
there was any common intention to kill justifying a finding that all these accused 
are guilty of murder. The medical evidence shows that though there were as 
many a3 27 injuries on the person of the deceased and several of them were serious 
injuries, there was only one injury which was necessarily fatal, namely, the injury 
to the head. There is no evidence to show which of these accused it was that 
caused the particular injury. It is therefore urged since there is no evidence that 
the fatal injury was caused by which of these accused and if the provisions of sec- 
tion 34 of the Indian Penal Code can be availed of, none of these accused could be 
said to po ofthe offence of murder. Itistrue there is no specific direct evidence 
to prove that all these five accused set out with a pre-arranged understanding that 
they should kill the deceased and that it was in pursuance of such common under- 
standing that the deceased was killed. But we have evidence in this case, about 
the truth of which there is no dispute before us, namely, that after accused 1 and 2 
were taken in the cart by the deceased, leaving accused 3 to 5 in the village, the 
latter three persons subsequently went towards the cart and overtook the cart, 
that one of these threé persons at the time when they reached the cart said that they 
will have to give a sound thrashing to the constable and even finish him and it is 
after this was said all the accused belaboured the deceased and even after the 
deceased fell down all the five of them beat him and left him only after he was dead. 
From these circumstances it is urged for the prosecution that it is clear that all these 
persons who belaboured the deceased chased him and caused him as many as 27 
injuries, and did so in pursuance of what was stated by one of the accused, namely, 
that they should belabour the deceased and finish him. The words “ finish him ” 
is clearly indicative of the fact that he wanted the deceased to be killed and it was 
only after he had given this direction that all the accused did the acts which resulted 
in the death of the deceased. ‘These circumstances are enough to indicate that all 
the accused acted in pursuance of a common intention to kill and that all these 
acts were done as the result of a common intent to kill; and when that was so, 
this is a case to which the provisions of section 34 could be availed of by the prose- 
cution. The case reported in Mahbub Shah v. Emperor! has no application to the 
facts of this case. ere, there was nothing to indicate that there was a common 
intention. The question as to whether there was a common intention is a question 
of fact and has to be decided with regard to the facts of each case. In this case the 
conduct of the assailants and the direction given by one of these accused that they 
should give a sound thrashing and finish the deceased just before the others 
took part in the attack, go to show that there was a common intention and it was 
in furtherance of that common intention that they beat the constable who died as 
a result of such beating. It is true the doctor deposed that he could not state if 
the deceased would have died ifthe fatal injury to the forehead had not been caused. 
But the fact that none others except these accused were thee and they 
could have caused that injury is clear from the evidence. Therefore it must have 
been one of those accused who had caused the injury and if he was one of the persons 
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who shared the common intention to kill and they all did various acts and if the 
act of one resulted in the death of the deceased then all the accused would be guilty 
of the offence of murder. We, therefore, agree with the learned Sessions Judge 
that this is a case in which we will be justified in finding that all the accused are 
guilty of an offence punishable under section 302 read with section 34 of the Indian 
Penal Code. 


Then the only other question is as regards the sentence. Accused 1 and 2 
who were as much responsible as the others who went to the relief of the former two, 
have been given the sentence of transportation for life by the learned Sessions Judge 
evidently on account of their youth. With regard to others it is true, they are 
elderly persons who ought to haye behaved better, but then it must be remembered 
that there is evidence to show that at the time when they left the village and started 
on this errand to rescue the two boys they had no other idea except to rescue the 
boy. This is clear from the evidence of the Asari (P.W. 12). The learned Sessions 
Judge also points out that it was only subsequently when they went, that the 
murderous intent must have got into their minds ; and- when three of them were 
acting in a frenzied manner and did the various acts, they cannot be said ‘to`be 

re-meditated acts. The learned Judge also finds that the fatal injury must have 
oe caused by one of the assailants but that it cannot be said which of them caused 
thatinjury. In these circumstances we think this is a case in which the lesser sentence 
should be imposed on accused 3 to 5 as well. We accordingly confirm the‘conviction 
and sentence on accused 1 and 2 but while confirming the conviction of accused 3 
to 5-reduce the sentence on each of them to one of transportation for life. 

Chandrasekhara Aiyar, #.—I agree with the conclusions reached by my learned 
brother in his judgment just now pronounced but wish to add one or two words 
on the applicability of section 34 of the Indian Penal Code. The Privy, Council 
decision reported in Mahbuh Shaw v. Emperor) was pressed into service by the 
learned counsel for the appellant to support the argument that as it could not be 
predicated in this case that there was any common intention on the part of the five 
accused to kill the police constable and as the learned Sessions Judge has only found 
that they must be fixed with knowledge that what they were doing was so immi- 
nently dangerous that it must in all probability cause death, the appellants cannot 
be held guilty of murder as there was only one injury, namely, the fracture of the 
forehead which alone according to the doctor, was necessarily fatal and it might 
have been caused by a stone hit. The decision of the Judicial Gommittee is warrant 
only for the proposition that it is not enough to attract the provisions of section 34 
of the Indian Penal Code that there was the same intention on the part of several 
people to commit a particular criminal act or a similar intention but it 1s necessary 
before the section could come into play that there must be a pre-arranged plan in 
pursuance of which the criminal act was done. Their Leni ia do not rule out 
the possibility of a common intention developing in the course of events though 
-it might not have been present to start with, nor do they say that the intention cannot 
be inferred from the conduct of the assailants. As my learned brother has pointed 
out the question whether there was such an intention or not will have to as 
in many cases on inferences to be drawn from the proved facts and not on any direc! 
evidence about a pre-conceived scheme or plan which may not be available at all 
The question, therefore, is whether on the facta proved in this case we can say tha’ 
there was such a common intention. If we accept the first information report 
Ex. P-18, corroborated by the testimony of P.W. 10 who gave the information anc 
who was driving the bandy when it was set upon by accused 3, 4 and 5, and alsc 
what is stated by Nachimuthu Goundan (grd aes | in his confessional statemen 
(Ex. P-4), where he tells us that the fourth accused exclaimed as soon as they reachec 
the cart ‘‘ Beat the policeman and do away with him,” there can be no difficulty ir 
saying that the subsequent acts of brutal beating administered to the constable 
not only when he got down from the cart but after he was pursued to a distance 
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of about 100 yards, was due to a common intention on the part of all to “ kill him.” 
In taking this view we give full effect to the interpretation given in the Judgment 
of the Privy Council to the words “ common intention ” in section 34 of the Indian 
Penal Code, and steer clear of it. 


K.S. ———— Conviction confirmed and sentences varied. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
Present :— MR, Justice BELL. 


Chinnasami Thanjiroyar .. Petttioner* 
D. e 
Pichai Maricar .. Respondent. 
Civil Procedure Code (V of 1908), Order XVI, ralas 7-and 1o— Witness of plaintif asked by Court to prodws: 
se ae ne es ee i D a Mai) iting 


ne 
nonmary punishment of fins for non-produstion— Whether there was j isdiction for sech an order mhen the Court 
nary a Dah bah na saang a Ach babi sah Pa ki makan peka, 

Where the petitioner, a witness of the plaintiff in the District Munsiff’s Court, was referred to 
a note made by him in a private diary, and later ho was questioned whether he had maintained accounts 


of his own family income and expenditure, and he replied in the affirmative, whereupon the Court 
directed him to produce such accounts the next day, but the petitioner neither appeared again in 
Court nor produced the accounts and the District Munsiff imposed a fine of Rs. 50 on the witness 
for contempt of Court in disobeying the order to produce accounts, 


Held, that there is no provision in the Civil Procedure Code or elsewhere entitling the District 
Munsiff to make the order against which complaint was made. The order should be set aside and 
the fine remitted. 7 nn | 

Channi Lal v. Emperor, A.1.R. 1929 All. 99, not followed. 


If either party needs the assistance of the Court in Sars, Ae ee the Court may make 
orders in accordance with rules. (See Order XIII and Order of the Code.) In proper 
cases the Court may inflict penalties on those who disobey orders made in accordance with the rules. 

The Court has of course power to require persons present in Court to give evidence or to produce 
documents which they have in their possession or power, then and there. (Order XVI rule 7.) 
But the Court cannct of its own accord issue summons under Order XVI, rule 10, 

When the District Munsiff was also not acting under section 165, Fvidence Act, under which a 
Court has wide powers to order production of any document, there was no authority to summarily 
inflict a fine for non-production of witness’s private and family accounts. 

Petition under section 115 of Act V of 1908 pfaying that the High Court 
will be pleased to revise the order of the District Court, East Tanjore, at Negapatam, 
dated 16th December, 1944, in O.M.A. No. 21 of 1944 (I.A. No. 80 of 1944 in O. S. 
No. 252 of 1942, District Munsiff Court, Tiruturaipundi). 


S. Ramachandra Aiyar for Petitioner. 
K. V. Ramachandra Atyar for Respondent. 


The Court delivered the following 

JUDGMENT.— This petition arises out pf an order made by the District Munsiff 

of Tiruturaipundi inflicting a fine of Rs. 50 on the petitioner who had appeared 

, as a wtiness for the plaintiff in a suit before him. The petitioner vainly appealed 

to the District Judge of East Tanjore. He therefore comes to this Gourt on the 
und that the District Munsiff had no jurisdiction to impose a fine and that there- 

ae the District Judge was wrong in confirming such an order. 

A preliminary objection was taken on behalf of the respondent that in such a 
matter only one appeal is allowed and reference was made to section 104 (A) of the 
Code of Civil Procedure. This section, however, refers to an order imposing a 
fine and made under the provisions of the Code. As I hold that the order was not 
made under any of the provisions of the Code and that the learned District Munsiff 
had no jurisdiction, this section does not apply and the objection must be overruled. 

The question is whether the District. Munsiff has power to punish in respect 
of contempt of Court in circumstances such as appear in this case. The petitioner, 
a ti a a 

#CL.R.P. No. of 1945. in a6th April, 1946. 
a ho 1.- ALR. (1gag) All. gg.- E 
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as stated, was a witness for the plaintiffin a suit, During his examination it emerged’ 
that he had accounts of some kind which might throw light upon the issue between 
the parties. He had not the accounts with him and the District Munsiff ordered 
him to produce them in Court on another day. The petitioner apparently tock 
no notice of this direction and neither appeared in Court again nor produced the 
accounts. The District Munsiff, who had apparently taken a very unfavourable 
view of the petitioner’s demeanour in the witness box, had no difficulty on the 
application made by the defendant—the present respondent, in ing his 
disobedience as directly in contempt of the order to produce the accounts. 
He therefore pa fine and in default ordered that the petitioner’s property 
should be attached and sold. | a 

The learned District Judge confirmed the order and held that the Court can 
punish contempts which take place “under its note in proceedings before it.” He 
cites as authority for this proposition sections 480 and 485 of the Code of Criminal 
Procedure. tis not necessary to set out these sections at length and it is enough 
to say that they relate to offences committed in the view or presence of the Court 
or by a witness or a person called to produce a document before a Criminal Court 
who refuses to do so and offers no reasonable excuse for. his refusal. In such cases 
the Court may institute proceedings against him in accordance with the Code. 

The facts here were different. This was a civil suit and one of the parties 
had chosen to call the petitioner as his witness. It is difficult to understand how 
the plaintiff or his counsel was unaware of the existence of these accounts if they 
had any relevance to the case. It appears to have been a matter entirely for the 

laintiff. In a civil suit the Court is not sitting to do some kind of abstract justice 
bat is there to decide the issues between the parties on the evidence, oral and docu- 
mentary, which they care to produce. Where a witness discloses, accidentally 
haps and may be to the surprise of the counsel who has called him, that he 
fie in his ion books of account which may throw light on the case, it is for 
that counsel to take bee to see that they are produced as soon as possible lest 
their non-production, after the fact of their existence has been stated by his own 
witness, leaves the Court to draw an inference against his client and endangers his 
case. Itis not a matter for interference by the Court, beyond, may be a suggestion 
that the party concerned, that is to say in this case the plaintiff, might do well to 
cause the production of the books. 

__ If either party needs the assistance of the Court in procuri documentary 
evidence the Court may make orders in accordance with the rules. (See Order XIII 
and Order XVI of the Code of Civil Procedure). In proper cases the Court may 
inflict penalties on those who disobey orders made in accordance with the rules. 
The Court has of course power to require persons present in Court to give evidence 
or to produce documents which they may have then and there in their possession 
or power ; Order XVI, rule 7. The Court does not ofits own accord issue a summons 
under Order XVI, rule 10, E e 

Section 165 of the Evidence Act gives a Judge wide powers in the conduct 
of a case, criminal or civil, and enables him to order the prodiiction of any document. 
The section provides however that a witness cannot be compelled to produce any 
document which he would be entitled to refuse to produce under sections 121 to 
131 if the document were called for by the adverse party. In this case it does not 
appear that the learned District Munsiff an Ajian that he was acting under the 
provisions of section 165 of the Evidence Act, for, as appears from his order, the 
matter first arose over a reference by the witness to a note made by him ina private 
diary. Later he was questioned whether he maintained accounts of his- family 
income and expenditure and the witness replied in the affirmative, whereupon the 
Court directed him to produce such accounts the next day. There was no dis- 
cussion whether the witness could have refused to produce such documents, or 
about the precise relevance of such accounts to the suit before the Court. 

In my opinion, on the facts as they appear from the judgments of the two 
lower Courts, the matter really became one of inadequate preparation of the plaintiff’s 
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‘case in that a witness was called without the plaintiff’s counsel knowing of the evi- 
dence which he would be able to give, or, on the other hand, in t he knew 
what the evidence was but was prepared to suppress some part of it. In such 
circumstances, in my opinion, the Judge would have been entitled to draw whatever 
‘inference he considered right from the circumstances. I can find nowhere an 
authority for the proposition that he could summarily inflict a fine upon the petiti- 
-ner for nén-production of his private and family accounts. 


Much stress was laid by the respondent-defendant in the suit, who in fact 
initiated the proceedings against this witness, on the views put forward in Chunm 
Lal v. Emperor’. The facts there were certainly not unlike those in the present case 
-and the learned Judge says: : 


ee ee eee ee the Court directs him by word of mouth to do a certain 
act, and there cannot be the slightest mistake as to the witness or the party having réccived information 
-of such direction, it will be merely making a travesty of to insist upgn the Court issuing 
@ summons to a witness who is present followed by a p tion to the witness who is atill present, 
and then attaching his property to make the witness who is present before the Court understand that 
nja pengadaan ony kom RR i 


‘One may sympathise indeed with such a view, but the question is whether the rules 

rovide for such a summary procedure as was followed in that case and in this. 
With the greatest respect I cannot find any provision in the Code or elsewhere 
entitling the District Munsiff to make the order against which complaint is made. 
In my opinion the order of the District Munsiff must be set aside, the fine remitted 
-and this petition allowed with costs throughout. 


K.a. | = Petition allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
‘ + Present — MR. JUSTIOE PATANJALI SASTRI AND Mr. Jusrice BELL. 
K. V. Thangavelu : .. Appellani* 
v 


The Court of Wards, Madras, and others -o .. Respondents. . 


Hindu Law—Impartible estate—Swdras—Swecessicn— Widow ard illegitimate son ef last mals holder— 
Deas ty aa NA EART ak. special custom—If essential 


Og dr aesug Qer àpia Quderib”— 


The illegitimate son of a Sudra is not a coparcener with his putative father entitled to succeed 
to him by survivorship. The widow is to be preferred to the illegitimate son in the case of succession 
to an umpartible estutc. [Status of illegitimats son in the family considered and authorities discussed, | 


1 


to bave ihe parir ofa son om Pung ee His right to maintenance from the impartible 
-estato of his Sudra father in the i being i i 

established by judicial precedents no proofofany, special custom is necessary to entitle him to 
maintenance from the zamindari. Kondana Naicker v. Kondama Naicker, (1942) M.W.N. 71, explain- 
ed. The illegitimate sons however will not be entitled to any allowance for their marriage expenses 
“from the impartible estate. 


The Court is not precluded from reviewing the sufficiency or otherwise of any provision made for 
their maintenance by the will of the putative father. Gass-laro discussed. 


The words in a will disposing of “edr Qadr amsug Gerd pis Queer” mean 
‘the zamin and all other properties belonging to me” and are apt enou to cover whatever 
-properties the testator died possessed of. But as in view of section 4 of the M Impartible Estates 








i 1. AIR. 1929 All. 99. 


-* Appeals Nos. 421 and 422 of 1944. 17th April, 1946. 
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Act, the zamind ar has no power to alienate his impartible estate beyond his Hfetime except for 
the will will be inoperative in so far as the xamindari is concerned and operative as to any 
tion of tho separate properties. ` Authorities discussed. l 
ee ainst the decrees of the Court ofthe Subordinate Judge, Trichino= 
poly, dated 29th April, 1944, ın O. S. Nos. 49 and 50 of 1941. 


K. Subba Rao, K. G. Srinivasa Aypar and P. S. Katlasam for Appellant, 
The Government Pleader (K. Kuttikrishna Menon) for Respondents 
The Judgment of the Court was delivered by 


Patanjali Sastri, J.—Krishna Vijia Poochayya Naicker who was the last 
xamindar of puri, an impartible estate situated in the District of Trichi- 
nopoly, died on 17th September, 1926, leaving him surviving three widows and 
a daughter by & predeceased wife, besides four sons and one daughter who claim. 
to be his illegitimate issue by ane a kept concubine. On his death 
disputes arose as to succession to e zamindari which is descendible to a single 

heir in accordance with the provisions of the Madras Impartible Estates Act; 1904,. 
“and the Court of Wards, r making enquiries, recognised the senior widow as 
the proprietor and assumed control and management of the estate on her. behalf 
on 23rd July, 1927. 

In February, 1938, proceedings were commenced in forma pauperis in the Cour 
of the Subordinate Judge, Trichinopoly, by the alleged illegitimate sons, the eldest 
of whom sought n of the zamindari and partition and delivery of an eighth. 
share in the partible properties left by the ete with an account of their income 
since his death, claiming that, both according to the custom of the community to ` 
which the late zamindar belonged and to the Hindu law, he was entitled to succeed 
to the impartible estate in preference to the widow. He also claimed, in the 
alternative, arrears of maintenance at the rate of Rs. 100 per mensem from the 
death of the SS n D date of ace and future maintenance at Rs. 500 

mensem, together with an allowance of Rs. 10,000, for his marriage expenses, 
out of the impartible estate. The others claimed partition and deli of their 
shares of the partible properties and maintenance out of the estate with allowances 
for their education and marriage. The proceedings were later registered as O. 9, 
Nos. 49 and 50 of 1941, respectively, after the pauperism of the claimants was esta- 
Ti mothe the Gourt of Wards was iapleaded’as the free Teken ani 
and the senior widow as the second defendant and they alone contested the suits, 
the other members of the family who were also impleaded remaining ex parts. The 
suits were tried together by consent of parties and the whole evidence was recorded. 
in O. S. No. 49 of 1941. 


The following ealogical table will show the relationship of ies to one 
another and how are arrayed in the main suit O.S. No. 49 of 1941 -— «i 
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The learned Subordinate Judge found, on the main issues, (1) that the plaintiffs 
in both suits are the illegitimate sons of the late zamindar by his permanently kept 
concubine Marimuthu Ammal, (2) that the plaintiff in O. S. No. 49 of 1941 was 
not entitled by law or by custom to succeed to the impartible estate in preference 
to the senior widow, (3) that the plaintiffs were not entitled to any share in the 
scparate properties not forming part of the zamindari, as such properties had been 
validly disposed of by the zamindar by his will dated goth July, 1915, and roth 
August, 1926, and (4) that the plaintiffs were not entitled in law or by custom to 
maintenance or other allowances out of the impartible estate, as the zamindar had 
made provision for the maintenance of his concubine and her children and directed 
by his will that should have no further claim inst his properties. The 
learned Judge accordingly dismissed the claim in both the suits except for a sum of 
Rs. 3,000 bequeathed as a | to the first plaintif in O. S. No. 50 of 1941 for 
which a decree was passed in that suit. Hence these appeals. 


The finding of the learned Subordinate Judge that the plaintiffs are the illegiti- 
mate sons of the late zamindar by a continuous concubine has not been guestioned 
before us. Nor was any serious attempt made to displace the finding that no 
special custom was established entitling the illegitimate son to succeed to the 
impartible estate in preference to the widow. It was, however, urged by Mr. Subba 
Rao on behalf of the appellants that under the Mitakshara system of Hindu law, 
as applied to impartible estates, descendible to a single heir, the illegitimate son of 
4 a Sadra excluded the widow in a competition with the latter and that, accordingly, 
the eldest illegitimate son, the plaintiff in the main suit, was entitled to to 
the late zamindar who was admittedly a Sudra. 


Two lines of argument were advanced in support of the claim. In the first 
place it was said that the illegitimate sons were coparceners with the zamindar and 
on his death the eldest of them succeeded to the estate by survivorship. Reliance 
was placed in support of this argument on two decisions of the Judicial Gommittee 
of the Privy Council, namely, Vellayyappa Chettiar v. Natarajan! and Jogendro Bhupathi 
Hurrochandra Mahapatra v. Nityanand Mansingh*. In the first mentioned case their 
Lordships held that the illegitimate son of a Sudra by a continuous concubine is a 
member of the father’s family and has the status of a son. In the second, it was 
held that, on the father’s death, the illegitimate son and his legitimate half-brother 
succeeded to the estate as coparceners, so that when the latter died before partition, 
the illegitimate son took the whole estate by survivorship. It was argued thata 
coparcenary between illegitimate son and his legitimate half-brother could not 
spring into being for the first time on the father’s death but should be deemed to 
exist even during the father’s life so as to include him also, although the illegitimate 
son could not demand partition until the father’s death. The position of the 
illegitimate son in the ily was said to be more or less analogous to that of an 
undivided son of the holder of an impartible estate. Just as the latter takes the 
estate by right of survivorship notwithstanding that his right of enjoyment was 
excluded, so the illegitimate sons of a Sudra who can take a share only by the 
father’s choice, is nevertheless entitled, on the father’s death, to the right of succession 
by survivorship. This reasoning is, in our opinion, fallacious. For, in the case of 
ordinary ee property, it is settled law that the illegitimate son takes, in the 
absence of a legitimate son, an equal share with the widow or the daughter, or the 
daughter’s son, which implies a flat negation of coparcenership with the father. 
In fact, the special text of Yagnavalkya dealing with rights of the illegitimate son 
of a Sudra clearly shows that such son does not acquire at his birth any right in his 
putative father’s p , as he can take a share only by his father’s choice. This 
indeed is recognised in load Bhupatht Hurrochandra Mahapatra v. Nityanand Man- 
singh’. The analogy of an impartible estate is misleading. As has been pointed out in 
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Shiba Prasad Singh v. Prayag Kumari Debes}, impartibility is a creature of custom which 
has superseded the incidents of joint family pro except the right ofsurvivotship. 
But, apart from such custom, the general law of the Mitakshara does not coun- 
tenance the idea of coparcenership on the part of a person who has no right to demand 
partition or to restrain alienations t for necessity and becomesentitled to a share 
in the property by inheritance. e think that all that was decided in 
ogendro Bhupathi Hurrochandra Mahapatra v. Nityanand Mansingh? was that on the 
ther’s death the legitimate and the illegitimate sons jointly succeeded to his 
estate with rights of survivorship as between them. No coparcenership with the 
father can be deduced from this decision-any more than coparcenership with the 
husband can be deduced from Bhagwandin Doobsy v. Mona Base*®, where their 
Lordships held that widows succeeding to his estate were “‘ coparceners in the 
strictest sense of the term ” with mutual rights of survivorship. : 
An argument was founded on the scheme and structure of Chapters I and II 

of the Mitakshara as well as on certain observations of Sadastwa Aiyar, J. and 
Kumaraswami Sastri, J., in Subvamania Iyer v. Ratnavelu Chetti* in support of the 
view that an illegitimate son of a Sudra is a cener with his putative father 
and succeeds to the father’s estate as aprati daya or unobstructed heritage. 
This argument is so fully and elaborately dealt with in Ratnasabapathy Udayar v. 
Gopal Udayar* that a detailed examination of it here has been rendered unn : 
It is sufficient to say that the argument was rejected by the learned Judges. Deva- 
doss, J., observed : l - 

“The illegitimate son of R Sudra is not a coparcener with his father though he may be a 
coparcener with his father’s legitimate son,” i 
and Pakenham Walsh, J., said this : 

** The decisions have uniformly held that the co of the Ulegitimate Sudra son with 
his legitimate brothers is caused by the death of the father and it has never been held that the 
illegitimate son is a coparcener with his father, still less a coparcener with his father’s coperceners.”” 
The same view was also expressed in Shamu v. Babu Aba’. . 

The second line of argument attempted by Mr. Subba Rao was that, even 
assuming that succession to the late zamindar was not to be determined on the 
footing of a coparcenary between him and his illegitimate sons, the zamindari being 
descendible to a single heir, the senior illegitimate zon should be held to be a pre- 
ferable heir to the senior widow. Mr. Subba Rao yrged various considerations 
as grounds for such preference. In the first place, it was said that the illegitimate 
son took his share in the father’s partible property absolutely, while the widow 
being a female heir, took only a limited estate in respect of her share in the property. 
We fail to see how this can be a ground of preference. A female heir always takes 
a limited estate under the Hindu law, but that circumstance is not considered 
relevant under that system in determining preference. A widow or a daughter 
ranks higher than many a remoter male heir in the scheme of succession, although 
the latter, when he takes the property, takes it absolutely. Preferential heirship 
is determined by other considerations. Reference was made in this connection 
to Raja Rup Singh v. Ram Batsmi’?, where it was held that the impartible estate there 
in question belonged to a joint family and that the widow was excluded by a sur- 
viving collateral member of the family. There was no competition between the 
widow and the illegitimate son and the case is not in point. Secondly, it was 
suggested that as the illegitimate son has been held to be a coparcener with the 
legitimate son, his status must be considered superior to that of the widow who 
should accordingly be postponed in a competition with him. We see no force 
in this spac eae No general superiority of status can be deduced from the 
coparcenership with the legitimate son, and we cannot see why such coparcenership 
should operate as a ground of preference over the widow. It was next urged that 
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the 5 ae son offered finda to the putative father according to Brihat Parasara 

see Subramania Iyer v. Ratnavelu Ghetti!) and this should be regarded as a ground 

r preference. But as pointed out in Mesnaksht v. Muniandi Panikkan*, it is well 
established that, under the Mitakshara system of inheritance, the offering of spiritual 
benefit is no index to rights of property or preference. Lastly, it was pointed out 
that the illegitimate son was ranked among the sons in the Mitakshara, while the 
widow was classed among the heirs who took only in default of male issue. This 
argument is closely connected with the argument founded on the arrangement of 
the chapters in the Mitakshara already referred to. While it is true that the con- 
clusions in Vellayyappa Chettiar v. Natarqjan*, as to the status of a Sudra illegitimate 
son in the family of his putative father are to some extent based on inferences from 
the place in which eee aR ae texts dealing with the rights of the illegitimate son 
are to be found in the Mitakshara, it would, in our opinion, be unduly pressing the 
argument to hold, on the strength of it, that the dam of the illegitimate son to 
his father’s impartible estate must prevail against that of the widow with whom he 
takes only an equal share where the property is partible. Itis pertinent hereto 
point out that the illegitimate son is not included among the 12 categories of sons 
enumerated by Yagnavalkya in verses 128-192 but is separately mentioned in a 
special text. A commenting on verses 135 and 136 which prescribes the order of 
succession to the estate of a “‘sonless’’ person (apudraspa) the Mitakshara observes: 

“A sonless person is he who has no son of any of the aforesaid treelvs categories” (II—1.9.) 

It will thus be seen that illegitimate son is not among the principal and secondary 
sons to whom the heirs enumerated in Chapter II are ya NGA | but stands apart 
with his rights, such as they are, defined by a special text. 

On the other hand, it seems to us that a cogent ground for preferring the widow’s 
claim is to be found in her qualified or subordinate co-ownership in the husband’s 
property declared by the Mitakshara. Commenting on verse 52 of Vyavaharadhaya 
(chapter 11) the Mitakshara refers to Apastamba’s Dharmasutra : 

: From marriage arises also jointness (sahatwam) in the holding of property (dravyapara- 


‘ u 

and says that the wife’s co-ownership in the husband’s property is shown by that 
text. It on to explain why it is necessary to postulate such co-ownership. 
Manu andl othe: sages enjoin upon every householder the duty of making gifts such 
as feeding of guests, giving of alms to religious mendicants and the like which, 
if made by the wife during the absence of her husband abroad, would amount to 
theft of his property unless the ownership of the property was vested also in the 
wife ; for, it is not to be supposed that the sages have ordained the commission 
of theft. The Mitakshara points out that this co-ownership should not be viewed 
as a negation of partition and refers to the text of Vasava (II, 115), as recog- 
nising the wife’s right to an equal share at a partition effected by the husband (ses 
Golapchandra Sarkar Sastri’s Hindu Law, 8th edition, pages 236 and 237). When 
dealing with the wife’s right of succession to her husband’s estate in default of sons, 
it refers to her right to an equal share at a partition by the husband or by the sons 
as showing that the view of “ Srikara and o ” who declare that the wife succeeds 
only where the estate is small but otherwise gets only maintenance is “‘ mere in- 
fatuation’”’ (Vyamohamatram) (Mitakshara 2, 1, 31). It will thus be seen that 
the wife’s right to a share at a partition of her husband’s property and her right 
of succession to such property in default of sons are traceable to her qualified joint 
interest in such property arising out of her marriage. No doubt, as pointed out 
in Mayne’s Hindu law (roth edition) page 543, the rules of the Mitakahara allotting 
a share to wives, widows, mothers and grandmothers have become obsolete in southern 
India owing to the ‘influence of Smritichandrika and the Saraswati Vilasa, but 
in the northern provinces the Rules are still in force. They are relevant here only 
as indicating the true basis of the widow’s right to inherit her husband’s estate. 
Though her joint interests in the husband’s property is not that of a coparcener 
a ee 
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but is only of a subordinate character, it may well be regarded, in our opinion, 
as a ground for preference in a competition with the illegitimate son who has no 
wight to share in the father’s property except by his choice. 


Such authority as there is on the point also supports the widow’s preferential 
right. In Parvathi v. Thirumalai1, this Gourt had to deal with the clam of an 
illegitimate son to succeed to an i ible estate left by his father, in preference 
to the latter’s widow and brother who was in ion of the estate apa to 
have been undivided from the last holder. was no dispute between the 
brother and the widow who conceded the brother’s claim to succeed. The trial 
Court found that the brother was divided, and holding that, in any case, the 
heal son of a Sudra was, under the Hindudlaw, a preferable heir both to the 

tdow and to the undivided brother, decreed the suit. On appeal by the defendants 
this Court came to the conclusion that the brother was undivided and held that the 
illegitimate son could not exclude his father’s coparcener or widow. 


Mr. Subba Rao questioned the authority of this decision on three grounds. 
dn the first place, it was suggested that the decision proceeded on the view that under 
the Hindu law an illegitimate son was excluded altogether by his father’s widow 
even in respect of ordinary partible property—a view which has since been dis- 
carded by all the Courts. It was pointed out that the judgment in the rted 
case Kulantha Nachiar v. Ramamam* referred to by the learned Judges 
as supporting the widow’s preferential claim contained no indication that 
an impartible estate was there in question. Reference was made to Meenakshi 
Anni v. Appukuiti*?, where, in holding that the illegitimate son succeeded as a co- 
heir with the widow, the daughter or the daughter’s son, the Court treated the 
unreported case referred to above as a decision relating to property that “ does not 
seem to have been impartible p » and criticised the decision on that basis.’ 
The learned Judges aja) o that : 

The ratio dectdendi in the case of Paroati v. Thirumalai! is not, as sup in the case of Chinmammal 
v byak kramakna a E pal aaa case of an impartible estate 


This, no doubt, supports Mr. Subba Raos interpretation of Papak v. 

I! but we it difficult to assent to the view that in Parvatht v. Thine 
malai! the Court proceeded on any general theory of the widow excluding the 
illegitimate son in respect of all property. The learned Judges (Sir Arthur Collins, 
GO. J. and Muthuswami Aryar, J. expressly state at page 343 referring to Krishn- 
ayya v. Muthuswami® and Ranopt v. Kandopi® (to both of which Muthuswami Aiyar, 
J., was a party), 


‘In both these cases it was not doubted that the illegitimate son inherits the separate estate o 
his putative father on failure of a legitimate son, son’s son, son’s grandson, widow, daughter, and 


pan pasi bod Nor was it doub that he is a co-sharer in such property with his 
i brother and a co-ħeir with his father’s widow, dawghisr or daughters son, There is consider- 
able authority, as observed by the Su inate Judge, in support of these propositions of law.” 
{Italics are ours.) 


The learned Judges thus regarded the illegitimate son’s right to succeed as a co-heir 
with his father’s widow as established beyond dispute, and we cannot, in view 
of that statement, accept Mr. Subba Rao’s suggestion, albeit supported by the 
observations in Mesnakshi Anni v. Appukuth® that the ratio dacidendi in Pafvathi v. 
‘Thirumalai} was not that the widow was preferable to the illegitimate son in the 
case of an impartible estate. It is to be observed that Sir Arthur Collins, G.J., 
was a party to both the decisions in Parvathi v. Thirumalai! and in Chianammal v. 
Varadarajulu* and the observations at page 314 in the latter case where the earlier 
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decision was distinguished as relating to an impartible zamindari must, we think, 
be accepted as a more authoritative interpretation of that decision: On the other- 
hand, it is worthy of note that although the learned Judges in Meenakshi Anm v. 
Appukutii! understood the decision in Parvathi v. Thirumla? as proceeding on the 
erroncous view that widow excluded the illegitimate son under the Hindu law in 
all cases, they added that the decision might be supported if the rule of exclusion 
was intended to apply only to impartible estates, that is to say, the learned Judges. 
approved the proposition now contended for on behalf of the second respondent. 


Secondly, Mr. Subba Rao urged that Parvathi v. Thirumalai* should ‘no longer be- 
treated as good law as it was based on the theory that the share of inheritance: 
provided for the illegitimate son of a Sudra was in lieu of maintenance—a view 
which has since been held by the Privy Council in Vellayyappa Chettiar v. Natarajan?- 
to be unwarranted. We do not think that, for this reason alone, the view expressed 
in Parvathi v.: Thyrumalai*, that, in a competition between the illegitimate son and 
the widow, the latter is the preferable heir can be considered to have been superseded.. 
The learned Judges elaborately considered the position of the illegitimate son vis a 
vis the other members of the family such as the legitimate son, the adopted son,. 
the father’s coparcener and the widow and came to the conclusion that it was in 
cach case relatively inferior, with the result that he must be postponed to the others. 
Examining his position historically, they observed : 


“Jt was explained in Kriskegyran v. Muttwswami‘ that an illegitimate son was criginally in the 
position of a slave’s son. It was pointed out what the precise position of a continuous concubine 
was among thp fifteen descriptions of slaves enumerated by Narada, and how, under a text of 

the of a son on a female slave first created an obligation to enfranchise the 
mother and her son, eventually pasted into a manumission by operation of law owing to the 
importance attached in early times to a son however begotten. Th relationship as son removed 
the taint of being born ofa slave, the position of the illegitimate son in the joint family, until slavery 
was abolished by Act V of 1843, was that of a freedman, and in that sense inferior to that of the 
other members,” 


And comparing his position with that of the widow in particular, they remarked : 


Pn jae tyr te ataga a e a RA Court that even the widow would’ 
exclude the illegitimate son. Having regard to the that relationship based on a legal marriage 
is a ground of preference, and that originally the c Ipated slave and her son, though free after 


Apparently, they regarded the unreported case as one dealing with succession 
to an impartible estate. But whether it was really one of that kind or not, cannot, 
it seems to us, make much difference to the authority of Parvathi v. Thinanalai*; for 
the learned Judges have, as pointed out above, given reasons of their own in sup- 
port of their view that the widow is to be preferred to the illegitimate son che. 
case of succession to an impartible estate. 


Lastly, it was said that, in view of the finding that the brother was undivided 
from the late zamindar and was the lawful successor to the zamindari, the obser 
vations in Parvathi v. Thirwnalat?, regarding the widow’s preferential right as against 
the illegitimate son were mere obiter dicta. This may be so, but, as stated, the 
learned Judges discussed the relative position of the illegitimate son in his putative 
father’s ily in all its aspects and recorded their considered opinion. The view 
thus arrived at, to which an eminent Hindu Judge, Muthuswami Aiyar, J., has 
lent the weight of his authority, cannot be disregarded. 

The decision in Parvathi v. Thirwmalai® was followed in Viswanathasvami Naicker 
v. Kamu Ammal’, which arose out of disputed claims to succession to the Bodi- 
naickanoor zamindari. The competition there was-between the illegitimate son 
(plaintiff), the widow (first defendant) and a cousin of the late zamindar who claimed: 
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to be a member of the joint family (fifth defendant). It was found that the family 
was undivided and the plaintiff was excluded by the fifth defendant so far as the 
impartible estate was concerned. Miller, J., however observed : 

“It is perhaps really not necessary to decide it (the question of division) because if the family 
were divided then it seems to me on the decision in Parvathi v. Thirmmalat’, the plaintiff would be 
excluded by the widow, and if the family were undivided then it seems to me our decision must be 
that the plaintiff would be excluded by the fifth defendant.” 

Abdur Rahim, J., expressed himself thus : 

“I am therefore of opinion that the plaintiff is not entitled to succeed to the zamindari as against 
the fifth defendant. Nor in my opinion can he oust the widow if the xamindari were, in fact, the 
separate property of the indar. He clearly occupies an inferior status, not only in PER mekan 
with the legitimate son but also the widow, the daughter angi the daughter’s son, even if it can be said 
that he is entitled to an equal share with these persons.” 

Both the learned Judges were of opinion that the authority of Parvathi v. Thirumalai, " 
was unimpaired by the decision of the Privy Council in Fogendro Beupat Hurrochandra 
Mahapatra v. Nityanand Mansingh.’ 

These cases have been accepted in leading text books as correctly stating the 
law (vide Mayne’s Hindu Law, roth edition, para. 715 ; Gola Sarkar 
Sastri’s Hindu Law, 8th edition, page 756) and no decision contra has been brought 
to our notice. In dealing with a matter of succession, it is important to bear 
in mind the note of caution sounded by their Lordships in Thakooain Sahiba and 
others v. Mohanlal and others.* 


“e Tg alter the law of succession as established by a uniform course of decisions, or even by the 
dicta of received Treatises, by some novel interpretations of the vauge and often conflicting texts 
of the Hindoo Commentators would be most dangerous, inasmuch as it would unsettle existing titles.” 


We hold accordingly that the claim of the appellant in A.S. No. 421 of 1944 to the 
impartible estate in suit must fail. - 


The question next arises whether the appellants are entitled as illegitimate 
sons to maintenance out of the zamindari. Itis settled law that the junior members 
of the family have no right to maintenance out of an impartible estate except 
by custom, but the right of sons to maintenance has been so often recognised 
that it has been held unnecessary to prove the custom in each case. (Ramarao v- 
Rajah of Pittapur,* Raja Krishna Yac a v. Raja Rajesararao*). As already stated, an 
illegitimate son of a Sudra has been held to have the status of a son and to be a mem- 
ber of his putative father’s family (Vellayyappa Chettiar v. Natarajan*). His right to 
maintenance out of ancestral impartible estates hasalso beenrecognised bythe Courts. 
The question arose directly in Coomara Yettapa Natkar by his guardian Mootooswam 
Naikar v. Venkateswara Yettia?. That case was remitted to this Court by the 
Privy Council in Mutthuswamt Jagavera Yettappa Naciker v. Vencateswara Yettaya,® 
for determining whether the plaintiff, who was declared by their Lordships to be 
the illegitimate son of the previous zamindar of Ettiyapuram and, as to be 
entitled to maintenance, was entitled to receive it out of the income of the 
zamindari. The Court held that “ impartible family estate was a fund on which 
maintenance may properly be charged.” The Advocate-General, who appeared 
for the zamindar did not, it was observed, dispute that the course of decisions had 
settled the question, and reference was made to Chwoturya Pun Marden Singh v. Shaub 
Purkulad Syn,° Naragunty Lutchmssdevammal v. Vengan Naidoo!’ and an unreported 
judgment of the Privy Council. In 1870, then, the illegitimate son’s right to 
maintenance as against his father’s impartible estate in the hands of his successor 
was regarded as well established and beyond dispute. 
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It was said on behalf of the second respondent that an examination of the two 
reported decisions relied on in Mutthuswwami Fagavera Yettabba Naicker v. Vencateswara 
Yetiaya’ showed that the illegitimate son’s right of maintenance was based on the 
principles of Hindu law applicable to ordinary partible property and not. on 
proof of any custom governing partible estates, and that, in view of the later 
‘exposition of the law relating to umpartible estates by the Judicial Committee basing 
the right solely on custom, the earlier decision should not be accepted as authority 
on the point in issue. We cannot agree. A right which was considered to be 
indisputably established more than half a century ago and which is not shown to 
have since been denied or disputed in any decided case cannot, in our opinion, 
be overthrown on the stre of recently expounded theories regarding its 
basis. Even the legitimate son’s right to maintenance which is now regarded as too 
well established to require proof of custom in particular cases, appears to have been 
pai ered recognised more as a result of readily made concession or assumption of 

right based on a general consciousness of its existence on the part of those 
concerned than as a result of any investigation of instances where such right was 
claimed and allowed. In Wilmony Singh Deo v. Hingoor Lall Singh Deo,» for instance, 
where the claim of a grandson of the last holder of an impartible raj was disallowed 
an the absence of a proved custom to support it, it was observed that, _ 


“it is undisputed that certain members of the family (the junior sons of the last raja who are by 
this custom ed from the actual inheritance are entitled to maintenance from the raja for the 
time being.” 


In fact, no case was brought to our notice where the legitimate son’s right to main- 
tenance out of an impartible estate was originally upheld on proof of custom in 
support of such right. 


Reference was made to Kondama Naicker v. Kondama Naicksr,? as supporting 
the respondent’s contention. The reporter’s headnote on that case says : 

“The illegitimate son of a former zamindar of an impartible estate cannot claim maintenance 

from the zamindari, unless he could prove a special custom in the zamindari.” 
An examination of the judgment, however, reveals that the headnote is somewhat 
misleading. The plaintiff in that case was the illegitimate son of a former zamindar 
Periya Doraiswami who was succeeded by his brother Chinna Doraiswami. The 
plaintiff, having failed in his claim to succeed to the impartible estate in preference 
to Chinna Doraiswami, was allowed to seek maintenance out of the zamindari. 
Not being a son or a brother of the then zamindar Chinna Doraiswami his claim 
to maintenance out of the zamindari could only succeed on proof of special custom, 
according to the ruling in Ramarao v. Rajah of Pitiapur.* It was however argued (1) 
that that decision did not apply as there the estate had passed by will to a bolder 
with whom the plaintiff did not claim an relationship and (2) that it had been 
superseded by later decisions of the Privy Council These arguments were repelled 
and the plaintiff’s claim was disallowed as no special custom was proved. No 
distinction ap to have been drawn between legitimate and illegitimate 
sons in eado their claims to maintenance out of impartible estates. The 
plaintiff not having stood in such relationship to the then holder of the zamindari 
as would have entitled him to maintenance without proof of special custom even 
if he was a legitimate son, nothing turned on his illegitimacy. 

The position may be summed up thus. The sons of a deceased zamindar 
are entitled to maintenance out of the impartible estate in the hands of his 
successor without proof of special custom. The illegitimate son of a Sudra has 
been held to be a member of his putative father’s family and to have the status 
of a son for purposes of maintenance. His right to receive maintenance out of his 
father’s impartible estate was recognised and given effect to as well established 
eee OE ee a 
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by judicial precedents as long ago as 1870. In these circumstances, we consider 
that no proof of special custom is necessary to entitle the appellants to maintenance 
out of the in the ‘hands of the respondents 1 and 2. 

Even so, it is urged that, inasmuch as the late zamindar has made provision 
for the maintenance of the sixth defendant and her children by settlement of other 
properties and has declared in his will (Ex. D-20) that 

‘t those properties are quite sufficient for them. Apart from this nothing more from the 
estate need be given.” 
the appellants can have no further right of maintenance against the zamindari. 
It is broadly that an impartible property belongs to the holder absolutely 
except for devolution by survivorship in case he dies as a member of a joint family, 
it was competent for the late zamindar to provide Whatever maintenance he thought 
sufficient for those entitled to maintenance from the estate, and thay the sufficiency 
or otherwise of the provision is not open to review by the Court. In support of 
the argument our attention was drawn to the following observatioh in Commissioner 
of Incoms-tax, Punjab v. Krishna Kishore! : 

“Now it is at least certain that the holder of an impartible estate stands in no such relation 
to those of the junior male members of the family who are entitled to maintenance. Can he not say, 

“I have provided sufficiently formysons; I shall investthe balance ofthe income for myli? 
` Certainly he can, so far as the sons are concerned.” 
We do not think that this passage in any way supports the argument advanced. 
In arriving at the conclusion that the income of an impartible estate is not the 
income of the joint family of the holder and his undivided sons but is the income 
of the holder himself, their Lordships were drawing attention to the essential 
difference between the position of the karta of a joint family owning partible property 
and that of the holder of an impartible estate. The passage quoted above means 
no more than that the holder has absolute power of disposal over the income after 
providing sufficiently for the maintenance of his sons. It cannot be taken to imply 
that the sufficiency of the provision made for the sons is not open to review by the 
Court. No such question arose for consideration before their Lordships. We-are 
unable, therefore, to accept the contention, which has found favour with the learned 
Subordinate Judge, that the provision in the late zamindar’s will that no further 
maintenance from the estate should be paid to the sixth defendant and her children 
as he had already provided sufficient maintenance for them disentitles the appel- 
lants to claim adequate maintenance out of the zamindari. It is pertinent also 
to point out that in the codicil (Ex. D-2) the zamindar has directed that : 

“Tf the income out of the lands given away in this way for the maintenance of the aforesaid 
Marimuthu Ammal (6th defendant) vagana . ; : : . falls short-or is found im 
sufficient owing to other reasons, adequate allowances to each of them should be paid.” 

It is the appellant’s case that the provision made by the Tate zamindar for their 
maintenance is utterly inadequate. 

The appellants, however, will not be entitled to any allowance for their marriage 
expenses, as no case has been brought to our notice where such a claim was allowed 
against an mpartible estate. 

It only remains to deal with the ap t’s claim to partition and delivery 
of their shares of the separate properties alleged to have been left by the zamindar. 
It is not disputed that each of the appellants is entitled to an eighth share of any 
partible property that may be found to have been left undisposed of by the zamindar. 
The second respondent, however, contests the claim on two grounds: first, all 
the properties belonging to the late zamindar had been validly disposed of by him 
ander his will dated goth July, 1915, read with the codicil dated roth August, 1926, 
and there is nothing left undisposed of which the appellants can claim by right of 
intestate succession. Secondly, the properties referred to in schedules A-2 to 
A-6, annexed to the plaint in the main suit (O. S. No. 49 of 1941) as being the 
partible properties left by the zamindar had been incorporated by him with the 
zamindari and throughout treated as accretions to it. On the other hand, the 
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eee comand that the will and the codicil are invalid, and, even if valid, 
ey do not purport to dispose, and cannot, on their proper construction, be taken 
to have di of, the partible properties. The Subordinate Judge has found 
(1) that the will and the codicil are valid and all the properties of the zamindar 
including what are claimed to be his separate properties in the schedules to the 
plaint have been disposed of thereunder; (2) that the oo described in 
Schedule A-2 being inam lands within the zamin, paying only poruppu to the zamin- 
dar are not partible properties, and (3) that the properties mentioned in schedules 
A-3 to A-6 are the separate properties of the zamindar and ‘not accretions to the 
zamindari. Findings (2) ad have not been questioned before us, but finding 
(1) has been challenged. 

The will Ex. D-20 is a prolix and clumsily drafted instrument, but its main - 
provisions, so far as they are material here, may be briefly summarised. It recites 
that the zaminđar had three wives, Valliammani and defendants 2 and 3, and 
one daughter Sundaralakshmi D-5, then living. It provides that the senior wife 
Valliammani should adopt a son of Sundaralakshmi if she had one, but if no son 
was born to her till her 35th year then any other suitable boy should be ado i 
If. Valliammani failed to adopt as aforesaid within two years after Sundaralakshmi’s 
35th year the third defendant should make an adoption in the same manner. If f 
both Valliammani and the third defendant failed to make an adoption, the second 
defendant should adopt a boy subject to the same conditions. In default of such 
adoption, Valliammani at first, then the third defendant and thereafter the second 
defendant should be recognised by the Government as zamindarinis, should receive 
the “ honours, etc., concerning my zamin ” and should be paid Rs. 350 more per 
month than the other two ranis each of whom should get Rs. 150 per month. The 
daughter Sundaralakshmi should be given Rs. 200 per month for he expenses and 
on the death of the last surviving widow, she should be recognised as the rani 
“for my zamin so far as honours, etc., are concerned” and should receive Rs. 500 
from the zamin for her lifetime. 

‘“ After her lifetime, either her aurasa son or adopted son shall take all my zamin agaia pro~ 

perites. Either the boy who might be adopted for me in accordance with the terms mentioned above, 
or the aurasa son of Sundaralakshmi or the adopted son alone should take my zamin vagaira and none. 
else should take at any time,” 
The will goes on to provide gertain legacies for Sundaralakshmi for her marriage 
expenses, jewels, etc. Then Pilea: a recital of the provisions made by the testator 
under a separate deed of settlement for the maintenance of the sixth defendant and 
her son and daughter (both since deceased) with the declaration already referred 
to that those properties are sufficient for them and nothing more need be given 
from the estate. . 


The codicil, Ex. D-2, made 11 years later, on 10th August, 1926, recites that 
the daughter Sundaralakshmi became a widow without having any male issue, 
and that the testator married another wife, fourth defendant. It provides that 
in the event of his death leaving no male issue, the third defendant, the fourth 
defendant, and the second defendant, should successively be “ranis” and enjoy 
the honours in the order specified.” Then follow provisions “ as regards heir,” 
similar to those contained in Ex. D-g0, that a son who might be born within 5 
years to his daughter Neclambal Ammani should be adopted by the ranis in the 
order mentioned, and if no son is born within 95 years a son born to another daughter 
Andal Ammani should be adopted under the same conditions. If the daughters 
fail to bring forth a male child, a son that might be born to the daughter of Sundara- 
lakshmi, tenth defendant, before her 4oth year should be taken in adoption. Then 
follow certain legacies for the marriage expenses, jewels and stridhanam of the 
daughters Neclambal Ammani and Andal. The codicil thén recites an additional 

rovision made by the testator for the maintenance: of the sixth defendant “ who. 
is now become a mother of several children ” (i.¢.; the appellants and their sisters 
who were all born subsequent to the will D-20) and concludes with the direction 
already-referred-to- ing adequate allowances being paid to them if the main- 
tenance already provided is found insufficient. 
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It is argued for the appellants that there are no disposing words in the will 
cor the codicil either in regard to the impartible estate or in regard to the separate 
-property of the zamindar, and that the documents while directing an adoption 
to be made to him merely declare that the properties should be enjoyed after his 
death by those who would take them under the Hindu law as on intestacy. We 
are unable to assent to this view. No doubt if an adoption was made, the late 
zamindar’s properties would go to the adopted son as on ee but, in default 
of an adoption which so far has not been made, the provisions of the will disclose 
dispositions at variance with the scheme of intestate succession. For, under the 
will, the widows and the daughter are to be paid only certain allowances and 
““ all my zamin vagaira properties”? are to go to the daughter’s son natural born 
or adopted. It is not ore correct to say that the will does not purport to dis- 
poe of any properties but merely states that they should go to the,late zamindar’s 
‘heirs under the Hindu law. Whether the disposition in so far as it relates to the 
zamindari is valid and effective is another matter. Seri 

The learned Subordinate Judge is of opinion that the will operates as a valid 
disposition of all the properties o the zamindar including the Bos oi estate. 
This, in our opinion, is not correct. In view of section 4 of the Impartible 
Estates Act, 1904, the zamindar had no power to alienate the estate which is included 
in the schedule to the Act, so as to enure beyond his lifetime except for necessity. 
The learned Subordinate Judge based his view on sub-section 5 of section 4 which 
provides that nothing in that section shall be construed to restrict the power of the 
proprietor to provide for the succession to the estate “in default of heirs.” This 
provision, however, had no application here as there were heirs to succeed to the 
‘estate—the widow or the illegitimate son, according to the final decision in these 

roceedings (cf. Konammal v. Annadana\.) The will must therefore be held 
inoperative so far as the zamindari is concerned. 


This, however, does not affect the validity of any disposition, under the will, 
of the separate properties of the zamindar if he has made such disposition. It is 
contended for the appellant that there are no apt words in the will which can 
reasonably be construed as a disposition of the separate properties of the zamindar 
as distinguished from the zamin. It is true that the will does not specifically 
refer to his separate properties, but it purports to dispose of “all my zamindari 
vagaira properties’? and these words are, in our ee wide enough to cover 
his separate properties. It was said that the word oagaira literally means “ and 
others of the same kind ” and, in the context, must be taken to refer only to the 
zamin, its appurtenances and accretions. We are unable to agree. The terms of 
the will aad the codicil read as a whole clearly disclose an intention on the part 
of the zamindar not to leave any part of his properties undisposed of by his will, 
We agree with the learned Subordinate Judge that the tamil words “eer @giber 
ensug Gerdgdefer Queeb” used by the zamindar mean “ the zamin and 
all other properties belonging to me” are apt to cover whatever properties 
he died possessed of. 


Lastly, it was suggested that even if the separate pro rties be held to have 
‘been disposed of under the will, such disposition were void -as they infringed the 
rule against perpetuities enacted in section 114 of the Indian Succession Act. Under 
that rule the vesting of a gift cannot be delayed beyond 21 years from the termination 
of a life in being at the testator’s death. Under Ex. D-20 the dispositions must 
necessarily take effect within the period allowed by the rule as the adoption must, 
if at all, take place within the lifetime of the last succeeding widow, the axrasa 
‘son or the adopted son of the daughter who is to take in d t of adoption to the 

indar must come into existence before her death. Sund j j 
died before 1926 leaving only a daughter (roth defendant) the codicil (Ex. D-2 
directs, as already stated, the adoption of any of the other boys indicated therein. 
According to these provisions, too, the vesting must necessarily fall within the 
L O a e aaae 
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lifetime of the widow who alone can make an adoption to the zamindar. There is 
thus no force in the suggestion that the dispositions are void for remoteness. 

In the result, the appeals succeed only so far as the appellant’s right to main- 
tenance out of the zamindari is concerned. It will be for lower Court to deter- 
mine what will be the proper rate of maintenance to be awarded to the appellants 
having regard to the provision already made by the late zamindar in that behalf. 
That question not having been considered by the learned Subordinate Judge, 
wo direct that the causes be remitted to the lower Court for the purpose aforesaid. 
The parties will pay and receive proportionate costs in the appeals which will be 

rovided for in the fresh decree to be passed by the lower Court. The Court 
Below will also make provision in such decree for payment to the Government of the 
court-fee payable in respect of the appeals. 


K.S. — Appeal allowed in part. 
° [PRIVY OOUNOLL.] 
(On appeal from the Supreme Court of Canada.) 

PRESENT :—LorD MAOMILLAN, LORD PORTER, LORD SIMONDS, LORD UTHWATT 
AND Lorp pu Parag. 
Harmes and another .. Appellants* 

D. 
Hinkson .. Respondent. 

Will—Onus probandi—Party who writes or the wili i i Undus 
a arpa yane prepares a bengiciary—Prestanption— 


circumstances 
against the testator. The adverso presumption may be rebutted. 
If no evidence is given by the party on whom the burden is cast, the issuc must be found against 
etermining 


: Whether or not the evidence is such as to satisfy the conscience of the tribunal must always be, 
in the end, a question of fact. 


E. Holroyd Pearce, K.C. and R. M. Balfour (Canadian Bar) for Appellants. 

L. McKenna Robinson, K.C. (Canadian Bar) and Helier Nethery for Respondent. 

Their Lordships’ Judgment was delivered by 

Lorp pu Parag.—On the 4th April, 1941, one George Harmes died at the 
Grey Nuns’ Hospital in the city of Regina. Two days later Mr. Hinkson, the 
respondent to this appeal to His Majesty in Council, brought to the manager of 
the Canada Permanent Trust Company at its office in Regina a document which 
purported to be the will of George Harmes. It was dated the grd April, 1941, 
and named the Trust Gompany as executor. 

On the and May, 1941, a petition was presented by the Trust Company, 
as executor, to the Surrogate Court of the Judicial District of Regina praying that 
the will might be proved in solemn form. Its validity had been challenged by the 
next of kin, one of whom, Paul Harmes, is the first named appellant. The others, 
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who lived in Greece, were represented in the ensuing proceedings by the-second 
appellant, the Custodian of Enemy Property. 

In due course an order was made directing a trial to determine the validity 
of the will, and in particular the following issues: (a) the testamen capacity 
of the deceased at the time of its execution, (b) its due execution, (c) the knowledge 
and volition of the testator as to its contents, (d) the allegation that the execution. 
of the will was procured by the undue influence of Hinkson. 


The learned judge of the Surrogate Court, after a lengthy trial, affirmed 
the will, and decreed probate in solemn form. On-appeal, the Court of Appeal 
for Saskatchewan (by a majority, the Chief Justice dissenting) reversed the 
decision of the Surrogate Court. There was g further appeal to the Supreme 
Court of Canda. This appeal was heard by five judges, Riniret, Kerwin, Hudson, 
Taschereau and Gillanders, JJ. By a majority, Hudson, J., alone dissenting, the 

was allowed and the decree of the Surrogate Court wag restored. Paul 

es and the Custodian of Enemy Property sought and obtained ial leave 

to appeal to His Majesty in Council, and their Lordships, with valuable 

assistance of counsel, who put their opposing contentions before the Board with 

much force and commendable moderation, have given anxious consideration to a 
case which has caused so striking a difference of judicial opinion. 

The facts need only be stated in the barest outline to show that the circum- 
stances in which the will was made called for strict investigation. George Harmes- 
was a dying man when he signed the impugned document. He was suffering 
from a disease which, though it may not impair the intelligence, induces mental 
torpor and, in the end, coma. The total value of his estate was about $ 65,000, 
Under the will the respondent Hinkson, by a devise and bequest of the residue, 
was to benefit to the extent of scmewhat more than § 50,000. And it was Mr. 
Hinkson, a gentleman who by profession is a barrister and solicitor, who drew the 
will, with no witness present until, after the body of the document was complete, 
two nurses were called in to witness its due execution. “From the outset,” said 
the learned judge of the Surrogate Court, “the document is charged with suspicion,” 
and no one has questioned this opinion. 


In order that the matter in dispute may be prcperly understood, more of 
the facts must be stated, and something must be said of the two men who alone 
were concerned in the making of tae will, George Harmes and Ernest Hinkson. 


George Harmes was born in Greece of poor parents. When he was no more 
than fourteen years of age he left his native country for the United States of America, 
and there he lived until, about thirty years before his death, he left the United States 
for Canada, and settled in Regina. He seems to have had little education, but 
considerable aptitude for business. He had done well in trade, was the proprietor 
of a number of shops in which fruit and confectionary were sold, and had finally 
acquired a hotel which seems to have been favourably regarded, not least because 
of a popular beer parlour which was part of the establishment. Harmes is said to 
have been a eal aad friendly man and many witnesses were called who counted 
themselves among his friends. He was a bachelor. His nephew, the appellant 
Paul Harmes, lived in Toronto, and he had two sisters, somo nephews a niece 
living in Greece. His nephew Paul had at one time assisted him in the management 
of his hotel, but he had lost touch with his kinsfolk in Greece and took little interest 
in them. He seems to have been a man of strong opinions, with, as was said,, 
“a mind of hisown.” He died at the age of 57. 


Mr. Hinkson is a man of education, a university graduate who left the teaching 
profession for the practice of the law. He had lived in Regina since the year 1910, . 
and for about w years had practised there as a barrister and solicitor. He 
is a married man, with two sons and a daughter. [Ilis right to say that no suggestion 
whatever was made against either his professional or is general reputation, and 
that apart from any criticism that may be made of his conduct in this case, he must 
be regarded as a man of high character. PS o 
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Tho learned judge was satisfied that the two men had been good friends. 
There was ample evidence, which he accepted, to show that their friendship was 
of more than ten years’ standing, although for some reason, possibly because Harmes 
had been in failing health, they had seen.rather less of each other than usual during 
the two years which preceded Harmes’s last illness. The friendship had been 
-close and intimate. ey had common interests, were both enthusiastic members 
-of a fraternity called “the Knights of Pythias,” met at many social gatherings, 
_ and had often been companions on sporting expeditions. What was more, 
Harmes had been made free of the Hinksons’ home, and had frequently been 
“ their guest, both at Regina and at their country cottage at Katepwe. One of the 
witnesses, Mr. Doerr, a King’s counsel, who had known Hinkson for many years, 
-described his relations with Harmes as being “ quite friendly and chummy,” and 
‘recalled how two or three years before he seen Harmes making himself ‘‘ quite 
at home at the Hinkson cottage.” The learned judge attached great importance 
to this domestic intimacy. Much evidence had been given in an attempt to show 
that there was no very close friendship between Harmes and Hinkson. With-only 
two possible and, as the judge thought, unimportant exceptions, there was not 
(hé said) “a particle of evidence to indicate’’ that Harmes had been entertained 
in any other home in the city of Regina as he had been in that of the Hinksons. 
“I would say,” he added, ‘‘ with regard to those two exceptions . . . that I would 
not rate them as comparable in social prestige with the entertainment at the Hinkson 
home.” 


Early in 1941, Harmes was in bad health. He was sometimes obstinate 
and it was difficult to persuade him to see a doctor. When he was at last induced 
to take medical advice, it was found necessary to take him to the hospital, which 
he entered on the 1st March, little more than a month before his death. He was 
then gravely ill. An obstruction of the bladder, too long neglected, had caused 
injury to the kidneys, which resulted in uraemic poisoning. On the 15th March 
Dr. i , who was attending him, called in Dr. Good, a specialist, and on 
the 1st April, the doctors performed a minor operation on their patient. The 
obstruction was successfully removed, but incurable damage was already done 
and the operation could not save him. By the grd April, the doctors knew that 
he could not be expected to live long. Before the events of that crucial day are 
narrated, it is desirable to mfention one incident to which the appellants attached 

‘On a day early in March, Mrs. Hinkson accompanied her husband on a visit to 
the hospital. - On that occasion, as Mr. and Mrs. Hinkson both admitted, Harmes 
had been asked to lend Mrs. Hinkson $2,500. It was suggested that this was a 
-callous attempt to got money from a sick man, that the couple had displayed such 
an eager acquisitivencas that they had arrived with a cheque which only needed 
the deceased’ signature to complete it, and that Harmes had not only refused the 

but shown annoyance and resentment at it. Mr. and Mrs. Hinkson 
both gave evidence about this incident, and the judge believed them. ‘There is no 
‘doubt that his belief was fully warranted, since Mrs. Hinskon, who was called to 
rebut the suggestions of the present appellants, was not cross-examined. Her 
-evidence was that in March neither she nor her husband knew or ted the 
-gravity of Harmes’s illness, that she needed a balance of $2,500 in order to buy 
-a house, that her children persuaded her to ask Geo armes to lend her the 
‘money, and that, although her husband was very much opposed to her doing so, 
he decided to accompany her. The story that a cheque been prepared was, 
she said, absolutely false. Harmes had promised to think the matter over, and had 
. said that if he made the loan he would x eee no interest. There was some evidence 
that Harmes had expressed himself strongly to others about this request for a loan, 
and the learned jude thought it “ possible’? that he might have done so, but 
j ionable’’ whether he had. On this, as on other points, the judge was 
vourably impressed by the evidence of those who belittled the friendship 
which existed between Hinkson and Harmes. a) 
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In the light of the judge’s findings on this matter, which they see no reason 
‘to question, their Lordships are not prepared to regard the incident of the suggested 
loan as of any importance. 

Mr. Hinkson’s evidence as to the critical day was long and detailed. Their 
Lordships cannot do better than repeat thé careful statement cf it which is contained 
in the dissenting judgment of Martin, O.J.S., in the Court of Appeal. The learned 
‘Chief Justice said :— 


“During a period of about a month while the deceased was confined in the hospital Hinkson 
visited him ently, and about noon on April g, 1941, he called to see him and found that the 
deceased did not appear to be improving as fast as was expected after a recent operation. According 
to Hinkson’s testimony, after leaving the hospital on this occasion he called to see the physician, 
se eat pet Alcea a e seg a to what was wrong 
with the deceased. The physician informed him that ic poisoning; 
‘that he should have medical attention years ago, that the poison had sp throughout his 


ila, acd ie BING akoa 40 have iv silem cd eo em akeh, Hinkson thereupon proceeded 
-to the Wilson Stationery Company where he purchased a will form and went to the Grey Nuns’ 
Hospital. He arrived at the hospital at 5-20 p.m., went immediately to the room of the deceased 
and asked him if Hendricks had been to see him and the deceased replied that he had. Hinkson 
then asked the deceased if Hendricks had said anything to him about making a will and the deceased 
“rephed that he had not. Hinkson then stated that this seemed strange as he had been informed 
.by Dr. Kraminaky that Hendriks was to visit the hospital to see the patient about his will. 

then informed the deceased that he had brought a wi form with him ‘if you would like to do anything 
about it,’ that the doctor had told him that he was a sick man, and that it might be well for him to 
make a will, The deceased at first demurred but finally instructed Hinkson to prepare the will 
according to Hinkson the deceased was quite normal mentally at the time; discussion then took 
lace as to the appointment of an executor; Hinkson suggested that Hendricks be made executor 
Nai de E Dok spread he then suggested a trust comp and deceased said, “I think 
-that would be better,” and asked Hinkson to suggest a trust company ; suggested 
Permanent Trust Company, and the deceased agreed. Himkson then asked the deceased what 


: e theR Bank of Canada. 
KN Gora opt hoe Cos Mace KA a GO a memorandum on it of 

“This form is produced in evidence and contains a written memorandum of all the bequests contained 
in the will t the one to Mrs. Kolueri, the niece m Greece, which was the last bequest agreed 
upon and which is noted on the memorandum by the word ‘Kolueri’ only. The next bequest 


the words ‘Sernou’” and ‘Kolena’. At this point the deceased asked for the total o 
“bequests and referred to the amount of he in the bank and to the amount necessary to 
pay succession duty on his estate. He stated that he had in the bank from $20,000 to $ 25,000 
and expressed the opinion that the succession duty would be $ 10,000. n testified that as. 
Ba ea Aoa IE bagia bom Poar O Daie saa te keep Wiin te nator iie money 
in bank as the deceased wanted to make bequests not exceeding $ 13,000 or $ 14,000. Hinkson 
< asked the deceased about other relatives and referred to his nephew Paul Harmes now of Toronto 
ee ee es has ermal papa repeater 6 oe phew ni 

on s advice instructed him to include a legacy of $2,000 for Paul Harmes, - The 
next named by the deceased was to an orphanage in the city of Medicine Hat and; after 
-some discussion in which Hinkson suggested that it might be better to something to an orphanage 

rovince of Saskatchewan, the deceased instructed a legacy of $ 1,000 to the Orange Orphanage 
ladan Heal and also a legacy Of # 1,000 40 the Childrens Oherane a the a of Medicine 
The deceased then mentioned $ 2,000 to the best student in Greek at the University and 
after discussion he decided that the amount should be left to the University of Saskatchewan as a 
sahan A a aana, gae bak oe ie O e ee rece te eee aad tbe scholar to be 
known as ‘The George Harmes larship in Greek.’ The deceased then stated that he wanted 
- to leave $ 1,000 to Mrs. Kolueri, the niece residing in the village of:Koleng, Greece, and Hinkson 
referred to. Hinkson 


and has got a husband looking after her,’ and ‘I am not going to leave her i or any of tho 
rest of them.” He then asked, ‘ How much does that totel up to? and on being told said, * Thats 
- ¢nough.’ Hinkson then said, ‘ What about the balance of the estate ? and enumerated the Arlington 
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Hotel, the Diana Cafe and a property on 5th Avenue, and said, ‘ What about them?’ To this question 
the deceased replied, ‘I am going to leave them intact.’ Hinkson suggested to the deceased that. 
tie leave the rendue fe energie pac 10 boly alang ME Bt he also asked him 
about his nephew Paul Harmes, stating : “There is the Arlington Hotel down tbere ....be used 
to operate the hotel for you. . . . he isin that line of busines. Why not leave him the hotel then ?” 
To this the doceased ‘I have left him all I am going to leave him... . I wouldn't have 
left him that much if it not been for you ... . He doesn’t know anything about the value of 
‘money apa Hinkson then suggested ‘Pete’ (Peter) Borgares who had vimted the 

at the hospital frequently but the deceased stated, ‘I won’t leave anything to Pete.’ Hinkson then. 


can have it.’ ee ee ee ag ak He also 
to the deceased, “You could still 
Dominion Go oen O ma Ban a ana a a ee it that 
SLR Haan Ae inet A ae nc wt 
ul that night they leave it till the- 
about o’clock in evening, and he then leted writing the legacies, of which 
Pe Ria a Gn Hie eee form. into thie will and when all i 
otha ho sad (9 the dekene, GOG, aye pouT- Gp YOu Dod abai Me baut 


it overnight: vall come DACIE wi anon ewi DE ee E c will make out an 
: ed in his own name in the 
Resin lise aid ai Ua poean re crea gee nana Kan Suen ae ye ee 
to witness the wi 

It appears that about 5-g0 in the ing when deceased had signified his desire to make a will, 
a nurse entered the room—or some one at least whom Hinkson took to be a nurse—and Hinkson 


y. 

one of them instructed Hinkson to pull the light cord when he required them and then left the room 

about 7 o'clock when they again asked Hinkson if ho was ready. Hinkson replied that 
he was kak about ready.’ At that time the will had been completed except the attestation clause- 
which then completed and then said to the deceased in the presence of the nurses, ‘ 
you had better wait till to-morrow before you sign this will,’ but the deceased said, ‘ No, give me 
will now, I will sign it now.’. The will was then signed by the deceased in the presence of the two- 
nurses signed the same as witnesses in the presence of the testator and in the presence of each 


DE WO a eee et aaa a ee ee ee it over to the 


approvgl. After the will wes signed and after the nurses left the room- 
Hinin gave the ril i Mie Serer wia platad ander DA DAAA DAT on Tinken A BEN at 


ed that throughout the whole time which the provisions 
of the will were under discussion and at the time it was executed the deceased was men alert.” 
One addition may usefully be made to this narrative. Mr. Hinkson had 
never acted poreon his friend George Harmes, but he said that in the 
course of conversation he learned from him that there were “ certain bequests ”’ 
which it was his intention to make. He thus explained his anxiety to learn from. 
the doctor whether Harmes could make a will, and to persuade him to make one. 


Mr. Hinkson visited the hospital again during the afternoon of the following: 
day, the 4th April. He had meanwhile spoken on the telephone to an official. 
of the Succession Duty Department and ascertained that the amount cf succession 
duty under the will as drawn would be $ 28,611.00. According to his own evidence, 
which on this point was not challenged, he took a new will form with him to the- 
Pia He saw Harmes and found him less happy about his own condition. 
Hi n told him the result of his inquiry about succession duty, and he said, “ Well,. 
that is all right. We won’t do anything about it now.” n offered to send 
for “a preacher or a priest”, but the offer was refused. After a few minutes, 
secing that Harmes “ was getting dozy”’ and did not want to talk, he said, “ God 
bless you, good-bye ° and so left him. Later in the evening he returned, but 
though he went into the sick room, he had no conversation with the testator. He: 
obtained ion of the will, which had been placed in a drawer. He learned 
later that his friend was dead : in fact he died between 11 p.m. and midnight. 


It is now necessary to refer to the evidence relating to the mental condition 
- of the testator on the grd April. _It is convenient to deal first with that of 
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Mr. Hendricks, who, after his conversation with Dr. Kraminsky, had visited the sick 
man shortly after 2 p.m. He had spoken to him about making a will, and tried 
to get his signature to a power of attorney, but had given up the attempt. Dr. 
Kraminsky’s advice had been, to use Mr. Hendricks’s own words, “that I might 
find him so that I could discuss things with him temporarily and I might not— 
the thing to do was to go and see.” At an early stage in his evidence Mr. Hendricks 
said that he tried to arouse Mr. Harmes, and added, “ I think I succeeded in arousing 
him so that he knew who I was, although I am not even certain ofthat.” Harmes 
“ tried to discuss his affairs’ with him, but “ could not sustain the effort.” “I 
thought,” said Mr. Hendricks, “I was working a hardship upon Mr. Harmes 
and I let the matter drop and went home.” He had put a power of attorney 
before the sick man, and *‘ that part of the business . . . went just so far as for 
him to try to sign it, but he couldn’t.”” Later, under cross-examinafion, the witness 
said that he believed that at that moment Harmes understood the ccntents of the 
document. One question and answer, on which the respondent’s counsel much 
relied, may be qucted :— 

Q. Then at two o’clock of that day he had sufficient mental power and alertness to understand 
the nature of a power of attorney ? 

A. He did, I guess; I thought he did .... or I wouldn’t have asked him to sign it. 

Dr. Kraminsky and the consultant, Dr. Good, both gave evidence. The 
former was in substantial agreement with Mr. Hinkson as to the conversation which 
he had had with him. He had said, when asked if Harmes could make a will: 
* Tf you don’t do it to-day you never will be able to doit probably.” Dr. Kraminsky’s 
evidence seems to their Lordships to have been given with great fairness. 
He was wise enough not to be too dogmatic, and completely candid about his 
recollection. He described the usual symptoms of AN nia fem uremia, how 
they will appear to be bright, then get drowsy and fall asleep in the middle of an 
answer. But he did not profess to remember whether Harmes was “ brighter or 
less bright than the ordinary patient”. He thought he was “just the average 
case.” He did remember that on the morning of the grd April, he had his eyes 
closed practically all the time. He thought that he might have been able to make 
a will, but it would have been necessary for him to be present in order to give a 
decided opinion. When he was asked whether the suggestion that he ould 
make a will, and the fact that “some new thing was confronting him” would 
stimulate his mind, he gave tae frank reply that medical science could not answer 
that question. Uremic poisoning affected the activity of the brain, but no medical 
man could say how far the degree of that activity depended on the poison in the 
patient’s blood, and how far on “the way he feels”. l 

Dr. Good took a rather more unfavourable view of the testator’s condition. 
He had visited him regularly and ‘‘ doubted bis ability to concentrate satisfactorily 
for more than a very brief period”. He agreed, in answer to the judge, that he 
had not “ challenged him to a sustained attention °. He “did not believe that 
he had the mental capacity to realise the entire significance of his actions”. His 
visits, however, had lasted no more than five minutes, and he could not recall any 
occasion on which Harmes had failed to answer satisfactorily any question that he 
put to him. On the grd April, he nad seen him once only, at 8 in the evening. 

The evidence of the nurses who attested the will was that on the grd April 
he was intelligent and rational. One of them, Miss Sizer, said that he “ was in 
rather a weak condition but he seemed all right. He knew everything, what he 
was doing and everything’. The other, Miss Montgomery, said that he was “ wide 
awake”. A “ Nurses’ Record ”, which was put in at the trial and bears Miss 
Sizer’s signature, has the words “‘ Listless, does not respond readily and irritable ”’ 
in reference to the afternoon of the grd April, but it may be sai na aco | 
speaking the evidence of these two witnesses strengthened the case for the will. 

' Itis necessary to refer to only one other witness, Miss Evans, who was engaged 
as a “special nurse ” for Mr. Harmes, and first took up her duties between 8-30 
and 9 p.m. on the grd April. She then saw him for the time and said that 

then’ “ appeared to be in full possession of his faculties”. -On-her arrival he had 
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raised the question of payment of her fees. He found out from her what her charges 
were and asked how she would like to be paid, by the day or by the weck. He 
anid that he did not want to be bothered, that his bill at the hospital was being 
paid for two weeks, that he was “a well-off man” and that she need not worry 
about being paid. He was “ wide awake,” she said, and “ quite alert.” 


It was Miss Evans who received Mr. Hinkson when he came to the hospital 
in the afternoon, and again in the evening, of the 4th April. In the afternoon he 
asked her about her patient’s condition, and she ‘‘ gave him the doctor’s opinion, 
that he might live for a week or so, or he might die immediately.” Hinkson, she 
said, told her “ not to allow any visitors in, as they would most likely just be people 
who weren’t his friends.” On-his later visit he asked for the will, “ saying that it 
would save him the trouble of cOming down if Mr. Harmes should die during 
the night.” She found it and gave it to him. Afterwards, thinking that she might 
have done wrong, she asked Harmes if he knew the gentleman who had just left 
the room. He lied that it was Mr. Hinkson, a lawyer. He then, to quote 
the witness, ““ said cither “he was’ or “he is drawing up my will, but he doesn’t 
know halfmy affair». She did not tell him that she REA the will to Hinkson, 
because “ he was very drowsy that day, didn’t want to be bothered with anything.” 
But even on the 4th April, when she learned during the earlier visit that Hinkson 
wished to speak to him about his will, she thought “that he should have his will 
attended to without delay.” 


The evidence of the most important witnesses has now been set out-in sufficient 
detail to show the nature and substance of the case which the learned judge of 
the Surrogate Court was called upon to determine. He found that the testamentary 

acity of the deceased, the due execution of the will, and the knowledge and 
volition of the testator as to its contents, had all been established. He held that 
there was no evidence to ie sae the allegation of undue influence. The Supreme 
Court having restored affirmed the learned judge’s decision, the immediate 
question for their Lordships’ consideration has been whether the appellants had 
succeeded in showing the judgment of the Supreme Court to be erroneous. In 
the opinion of the majority of the Supreme Court, the learned judge had made no 
error in law, and had come to a decision on the facts, in face of contradictory evidence, 
which there was no sufficient reason to disturb. In a short judgment in which 
Kerwin and Taschereau, JJ., concurred, Rinfre KAN expressed his complete agree- 
ment with the judgment of the Chief Justice of Saskatchewan, and Gillanders, J., 
gave judgment to the like effect. 


Counsel for the appellants sought to show that, at least in respect of those 
issues in which the burden of proof lay on those propounding the will (all the idsues, 
that is to say, except that raised by the allegation of undue influence), the judgment 
of the Surrogate Court was vitiated by an error in law. This contention had the 
strong support of the three judges who, in the Courts of Canada, were for pronounci 
against the validity of the will. The argument was that the learned judge had 
failed to give effect to two rules of law which, had he observed them, must 
have led him to a contrary conclusion. These rules were said by Parke, B., not 
to admit of any dispute when he re-affirmed them in Barry v, Butlin!. They were 
then formulated as follows :— i 

“the first that the orus probaadi lies in every case upon tho party propounding a will ; and he 
must satisfy the conscience of the Court that the instrument so propounded is tho last will of a 
free and capable to,tator. The second is, that if a party writes or prepares a will, under which 
he takes a benofit, that is a circumstance that ought generally to excite the suspicion of the 
Court, and calls upon it to be vigilant and jealous in examining the evidence in support .of the 
instrument, in favour of which it ought not to pronounce unlon the suspicion is removed, and it 
is judicially satisfied that the paper propounded does express the true will of the deceased.” 


The second of these rules was, as Parke, B., remarked, “ laid?down by Sir 
John Nicholl, in substance, in Paske v. Ollat? and is stated by that very learned 
ae ee ee ee ee ee ee ani KN a a 

1. (1838) 2 Moo, P. CO. 480. -a (1815) 2 Phill, gag: 161 ER. 1158. 
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and experienced judge to have been handed down to him by bis predecessors,” 
Sir John Nicholl’s statement of the rule differs only in expression from that of Parke, 
B. He spoke of “the presumption” as well as the onus probandi being against 
ere and, in a passage much relied on by the appellants’ counsel, 

‘The onus of proof may be increased by circumstances, such as unbounded confidence in the 
drawer of the will, extreme debility in the testator, clandestinity, and other circumstances which 
may increase the presumption even so much as to be conclusive against the instrument.” ` 

The course taken by the argument makes it desirable that their eres A 
should make some comments upon these well-established rules. With regard to the 
first, it is always well to remember, when the familiar metaphor of ‘ the burden of 
proof” is employed, precisely what it means. #‘ The strict meaning of the term 
onus probandi,” said Parke, B., in the case already cited, “is this, that if no evidence 
is given by the party on whom the burden is cast, the issue must be found against 
him.” A valuable supplement to this observation is to be fouhd in the words 
used by Lord Dunedin when he delivered the judgment of their Lordships’ Board 
in Robins v. National Trust Co.1:—‘‘ Onus as a determining factorof the whole 
case can only arise if the tribunal finds the evidence pro and con so evenly balanced 
that it can come to no such conclusion. Then the onus will determine the matter. 
But if the tribunal, after hearing and weighing the evidence, comes to a determinate 
conclusion, the onus has nothing to do with it, and need not be further considered.” 
The concluding words of the rule as it was stated by Parke, B., emphasise the 
necessity of the complete remcval of doubt from the judicial mind. *“ The con- 
science of the Court’? must be satisfied. Whether or not the evidence is such as 
= eal the conscience of the tribunal must always be, in the end, a question 
or tact. 


The second rule has commended itself to many generations of judges and has 
thus rightly acquired the status cf a rule cf law, but it is no more than an appli- 
cation to particular circumstances of a principle which may be supposed to guide 
all persons of prudence and good sense in their ordinary affairs. The principle 
is that when the cnly man who can prove a fact has a strong motive for asserting it, 
his evidence must be received with greater caution than thet ofa disinterested witne ss 
and that every circumstance of legitimate icion ‘which is found to exist must 
make any reasonable man less ready to accept his uncorroberated testimony. The 
rule applies this general principle to the particular case of a will. It warns the 
Judge that, in circumstances such as exist in the present case, the evidence of the 
witness who drew the will must be received with caution, but this does not mean 
that it must be rejected altogether. The burden of procf may be discharged. The 
adverse presumption may be rebutted. Sir John Nicholl’s words are not to be 
understood as meaning that at some point, which the law can define, the Judge 
will be in a position to say that the presumption has become conclusive against 
the will, so that, if he were trying the case with a jury, it would be right to direct 
them that they must pronounce against it. - -If this were the ee of the rule, 
it would involve the untenable proposition that it is a question of law whether or not 
a presumption of fact has been rebutted. That question must always be one of 
fact, and the true meaning of Sir John Nicholl’s words is that unless the tribunal 
is finally satisfied that its initial suspicions were unfounded the burden of proof 
remains undischarged and the presumption must prevail. 
~ ft was said, however, that the learned Judge had erred in law because he had 
not given enough weight to the various circumstances of suspicion which admittedly 
were present. It had to be conceded that from the outset he had professed to regard 
the will as “a document with suspicion,” but in effect it was contended 
that if he had really been suspicious, he had not been suspicious enough. Com- 
plaint was made that he too readily believed Mr. Hinkson, found excuses for his 
conduct and sometimes benevolently intervened during his cross-examination. 





1. (1927) A.Q. 515, 520. 
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Their Lordships have given full consiedration to these criticisms but, with all respect 
to those learned Judges who have expressed them, they are satisfied that there 1s 
no sufficient ground for them, and no ground at all for saying that the learned 
Judge either overlooked or disregarded the relevant rules of law. Those rules 
enjoin a reasonable scepticism, not an obdurate persistence in disbelief. They 
do not demand from the Judge, even in circumstances of grave suspicion, a resolute 
and impenetrable incredulity. He is never required to close his mind to the truth. 
Their Lordships agree with the majority of the Supreme Court that no error in law 
has been established. 


The question remains whether the learned Judge’s decision on the facts was 
erroneous, and so manifestly erroneous that an a te Court ought to set it aside. 
Their Lordships will not repeat wHht has been said in so many authoritative decisions, 
notably in Powell v. Streatham Manor Nursing Home}, as to the respect which an 
appellate Gourt ought to pay to the opinion which a Judge who has watched and 
listened to the witnesses has formed as to their credibility. There are no doubt 
cases in which a Judge can be shown to have misapprehended part of the evidence, 
or to have drawn inferences from the facts found which cannot reasonably be 
justified, or in some other way to have left his decision fairly open to attack. In 
the present case the learned Judge took a most favourable view of Mr. Hinkson’s 
evidence, and believed it, and their Lordships are of opinion that the Court of 
Appeal had no sufficient reason for disagreeing with him. The appellants’ strongest 
argument was founded on the medical evidence which, considered by itself, would 
certainly make it at least doubtful whether the deceased had testamentary capacity 
and a disposing mind. But it was for the Judge to consider the evidence as a whole. 
All the witnesses whom their Lordships have mentioned (with the exception of Miss 
Evans, who was cxamined on commission), gave evidence before him, and the 
judgment makes it plain that he gave full consideration to the evidence of the 
doctors. The Judge thought that they were speaking, to some extent, from their 
general knowledge of the disease rather than from a clear recollection of the con- 
dition of one of many patients, and he preferred to rely on the evidence of the 
nurses. ‘This is a matter on which the Judge who has tried the case is best qualified 
to express an opinion. Their Lordships would add that the doctors’ evidence, 
if the fullest possible weight be given to ıt, though it casts doubt upon the evidence 
of Hinkson, cannot be said tb render it incredible, and, further, that the evidence 
of Miss Evans shows that the mind of the deceased was sufficiently alert for the 
discussion of a matter of business. 


The learned Judge formed the opinion that Mr. Hinkson was ““ guileless— 
somewhat of a simple innocent type of mind.” “J don’t think he is an astute 
planner of an outrageous haul or anything of that kind,” he said. It was rightly 
said by counsel for the appellants that the truth might lie between these two extremes, 
and it was suggested that a fairer view of Hinkson was that he was so intent on the 
business which he had officiously undertaken, and was of so insensitive a nature, 
that he had failed to appreciate the enormity of seeking to extort a testamentary 
disposition from a weak and only intermittently conscious man, and perhaps had 
even persuaded himself that the deceased had full capacity and a To mind. 
Their Lordships are bound to say, however, that it is impossible for them, judging 
only from the printed page, to decide between the various opinions of the witness’s 
character which its perusal may leave open for acceptance by different minds. 
While, therefore, they would not endorse every one of the opinions expressed by the 
learned Judge, and in particular are disposed to think that he somewhat exaggerated 
the difficulties of Mr. Hinkson’s position, they have come to the conclusion, in agree- 
ment with the Supreme Court, that his decisicn on the facts must stand. 


The allegation of undue influence must be separately considered. The burden 
of proving it 1s on those who attack the will, either as a whole or in part. As has 
‘heen said, the learned Judge held that there was no evidence to support tho alle- 
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gation. Their Lordships heard from Mr. Balfour, of counsel for the appellants, an 
Ingenious argument founded on a passage in Sir James Hannen’s summing up to 
the jury in the case of Wingrove v. Wingrove!, when the learned President said : 
“ Prom advanced age or from some other cause a person may be so weakened that, 
upon a thing being pressed upon him, he becomes so fatigued in brain as to consent 
+o do it, though it is an act with which his brain does not-go.” It was submitted 
that these words might well be applied to the present case, and that the evidence 
of Mr. Hinkson himself justified the inference that the enfeebled will of the sick 
man had been overborne by his friend’s relentless importunity, until at last, anxious 
only for peace and quiet, he was coerced into the expression of wishes “ with which 
his brain did not go. Their Lordships need only say, with regard to this contention, 
that their acceptance of the Judge’s findings of fact compels them to reject it. If 
Mr. Hinkson’s evidence was true, he exercised no undue influence. , It is legitimate 
+o urge upon a man whose condition is precarious the desirability of making a will. 
‘Such pressure as was exercised in respect of particular dispositions fell far short of 
‘coercion, and. was used, not for the benefit of Mr. Hinkson, but against his own 
interest and in support of the claims of others. 


The learned Judge of the Surrogate Court was satisfied that Mr. Hinkson 
“was not influenced by any dishonourable or improper motive, and, having found 
on the evidence that he was the testator’s best friend, rightly attached great impor- 
tance to the fact that there was nothing unnatural in the dispositions cf the will. 
Their Lordships, while in no way questioning this conclusion, are far from commend- 

"ing Mr. Hinkson’s conduct as an example to be followed. The learned Judge 
spoke sympathetically of the difficult position in which he was placed, but their 
Lordships feel that the difficulties were of Mr. Hinkson’s own making. Elementary 
prudence would have suggested that either the sick man should be advised to 
procure the services of a lawyer, poe professionally, or, at least, that some third 
person, a medical man if possible, should be present to hear the testator’s approval 
of the contents of the will. The omission to take such reasonable precautions as 
these might well have resulted in a dispute even if the will had contained no dis- 

ition in Mr. Hinkson’s favour, and a member of the legal professicn might have 
n expected to foresee this possibility of costly litigation in which part of his 
friend’s estate would inevitably be consumed. In the even, in accordance with 
the order of the Supreme Court, from which their’ Lordships in no way dissent, 
the costs of all parties in the Surrogate Court, in the Court of Appeal and in the 
‘Supreme Court are to be paid out of the estate. These costs are, no doubt, con- 

‘siderable, and Mr. Hinkson must by now be persuaded that his conduct, however 
well-intenticned, was ill-advised. l 

Their Lordships will humbly advise His Majesty that the appeal to His Majes 
in Council should be dismissed. The appellants must pay the respondent’s costs 
of this appeal. 


Solicitors for Appellants : Charles Russell and Co. 
Solicitors for Respondent : Blakes and Redden. 
H.J.U./K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justiag WADSWORTH AND MR. Justice YAHYA ALI. 
‘Govinda Rao, In re j .. Petitioner.* 


Letters Patent (Madras), clauses 15 and 44—Clawss 44 if abrogates clause 15—Appeal against judgment 
qf single Judge in second appeal—Necessity for certificats of fitness for appeal. 

By clause 15 of the Letters Patent Madras) it is necessary that ape bana who has passed the 
Judgment in a second appeal shall ify it as a fit case for appeal in order that an appeal under 
dhat clause may lie. It cannot be suggested that clause 44 in any way abrogates the cffect of clause 15. 
L e am 


1. 5s L.J. P. 7. : 
* O, M, P. No. 569 of 1946. rith February, 1946. 
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Petition under clause 44 of the Letters Patent praying that in the circumstances- 
stated therein the High Court will be pleased to give a ruling that a Letters Patent 
Court can admit an appeal cither without or in spite of the refusal and the leave 
to a party by a concerned Judge of the High Court to a Letters Patent Appeal 
(S. A. Nos. 152 and 153 of 1941, High Gourt—A. S. Nos. 26 and 8 of 1919, District: 
Court, Bellary—O. S. Nos. 113 and 322 of 1941, District Munsiff Court, Hospet). 

The Petitioner in person. 

The Court made the following 


ORDER :—By clause 15 ofthe Letters Patent it is necessary that the Judge 

who has passed the judgment in a second appeal shall certify it as a fit case for 

appeal in order.that an appeal wnder that clause may lie. It is suggested that 

clause 44 somehpw abrogates the effect of clause 15. We are unable to appreciate 
this contention. The petition is rejected. 

K.S. - l ani gi Petition dismissed’ 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. i 

PRESENT :—MR. JUSTICE SOMAYYA. 


Devaki Antarjanam and others -~ 4ppellanis* 


dJe 

P. Mariyakutti Umma and another ' e» Respondents. 

Court-Fees Act (VII of 1870 as amended in Madras), section 7 (io-A)—Malabar Naonbediri Ilom— e 
Sale by karnavan for himself and as guardian of dawghisr—Swit to by mother, wife Land denghkier 
—Religf of cancellation if mecessary—Court-foe payable. | : 

The karnavan of a Numbudiri Ilom executed a sale deed of properties alread covered by a 
mortgage p ing thereunder to act for himself as karnavan of the Illom and as guardian- 
Bein aioe A The sale deed also p to be executed by the mother and wife of the 
karnavan. The mother and wife, as well as daughter sued for redemption of the m 
ignoring the sale deed. The former contended that they did not execute the sale deed and that 
signetures on the document were forged, while the latter contended that the document was not ae 
on her. The lower Court held that the suit was for setting aside the alienation and directed plainti 
to value the suit as one for cancellation of the deed. 

Hold, that so far as the mother and wife were concerned it was not necessary to ask for cancellation- 
of the deed as they were not parties to the document. 

Held further, that as regards the daughter, inasmuch as she was represented by her Igal 

ian it was necessary to apply for the relief of cancellation to the extent of her a eae at 

court-fee was payable on that basis, i ; 

Appeal against the decree of the District Court, South Malabar, in A. S. No. 
10 of 1944, preferred against the decree of the Court of the District Munsiff, 


onnani, in O. S. No. 645-o0f 1943. 
S. Venkatachala Sastri for Appellants. i 


P. Gorinda Menon and the Government Pleader (K. Kuttikrishna Menon) for 
Respondents. 
The Court delivered the following 


JUDGMENT :—The only question arising for consideration in the second appeal: 
is whether the plaint has been properly valued and whether the requisite court-fee 
has been paid. The suit is by plaintiiis 1 to 4 who are members of the Nambudiri 
Illom. The second defendant is the karnavan and the suit is for redemption of a 
mortgage executed in favour cf one Vasudevan Somayajipad. Ex. D-r is that 
nee and it was a possessory mortgage for Rs. 6oo. After the death of Vasu- 
devan Somayajipad his son assigned it in favour of the first defendant in the suit. 
The second defendant karnavan executed the sale deed of the properties covered 
by the mortgage, Ex. D-1, in favour of the first defendant. That sale deed is 
D-2 dated 14th January, 1997. Under ‘that document he purported to acto 
behalf of himself as karnavan, of the-illom-and also as guardian of bis minor daughter- 


1 
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the third plaintiff in the suit. Ex. D-2 purports to be executed by plaintiffs 1 and 2 
as well who are the mother and wife of the second defendant. In their plaint 
in the present suit the plaintiffs asked for redemption of the mo Ex. D-i 
and attacked Ex. D-2 the sale deed as not binding upon them. For plaintiffs. 
I and 2 it is said that they were not parties to the document, that they did not 
execute the sale deed, that the signatures found on that document are not theirs. 
and that they have been forged. As regards the third plairtiff it is said that the 
dccument is not binding on her. The fourth plaintiff was not represented in the 
document as he was born subsequently. The lower Courts have held that in fact. 
the suit is for setting aside the alienations made by the second defendant and 
directed the appellants to value the suit as one fcr cancellation of Ex. D-2, and 
pay court-fee ana. That order not having been complied with the plaint. 
was rejected on the ground that the plaint was not properly stamped. On PE 
the Subordinate Judge confirmed the order of rejection by the trial Court and hence: 
the second appeal. So far as plaintiffs 1 and 2 are concerned it fs clear that they 
‘cannot be asked to amend the plaint by asking for cancellation of Ex. D-2 and 
pay court-fee thereon. It has been held by this Court in Ramaswamt v. Rangachariar® 
that it is not necessary for persons who are nct parties tc the document to ask for 
cancellation of the document. ` Ng 

“The other transactions of the first defendant, whether the plaintiff is made a party thereto 
or not, stand on a different footing. .He is not bound under the substantive law by which he is 
ees, to sue for a declaration or cancellation ın respect of any of them. The legal position 

A been correctly explained in Uni v. Kanchi Amma! in tho following words which were taken 
from an unreported decision of this Court : : 

‘If a person not having authority to execute a deed or having such authority under certain. 
circumstances which did not exist, executes a deed, it is not n for persons who are not bound 
by it, to sue to set it aside, for it cannot be used against them. They may treat it as non-existent 
and sue for their right as if it did not exist’. . . s. e ao et ee 

In such cases even if the plaint contains a prayer for a declaration or cancellation, there is good 

reason for hokding it to be one for a purely incidental, but unnecessary relief. As I have indicated. 
there is no such prayer in the plaint and in the light of the principles explained there is no justifica- 
tion for implying them and then demanding a fee for it.’ 
The order of the lower Court directing plaintiffs 1 and 2 to amend the plaint by 
asking a declaration that the sale deed Ex. D-2 is not binding upon them is obviously 
untenable. As regards the third plaintiff however* she was represented in the 
document by her | ian. In such cases it has been held in Puta Venkata- 
krishnayya v. Sheik Alt Sakib and others*, that she is bound to ask for cancellation of the 
document and also pay court-fee on her share of the properties covered by the- 
document. < 

The decrees of the lower Courts are therefore set aside and the suit is remanded. 
to the trial Court with the following directions. 

If the plaintiffs wish to retain third plaintiff as a plaintiff in the suit then they 
must amend the plaint by asking for cancellation of Ex. D-2 as regards the third 
plaintiff’s share and pay court-fees under section 7, clause (iv-A) of the Court-Fees. 
Act on the share cf the third plaintiff in the properties covered by Ex. D-2. Four 
weeks time will be allowed for this purpose from the date of reopening cf the Court 
after summer holidays but if the third plaintiff is not prepared to pay Court-fee 

uired for cancellation then they are given liberty to ask for the amendment 
of the plaint by transposing the third plaintiff as a defendant. The suit will in 
any event proceed as regards laintiffs 1,2 and 4. The costs of the parties incurred 
here and in the lower Sad Court will be provided for in the revised decree 
of the trial Court. The court-fee paid on the memorandum of second appeal 
and the memorandum of appeal in the lower appellate Court will be refunded. 


‘Leave to appeal is refused. 
B.V.V. — Appeal allowed. 





1. (1940) 1 M.L.J. ga: I.LR. (1940) Mad. a. ee I.L.R. 14 Mad. 26. 
259 at pp. 279 and (F.B.). g. (1 . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SOMAYYA. 
Banti Lakshmi Naidu (deceased) and others .. Appellants* 
D. 

Mantha Gumpa Someswararao .. Respondent. 

aaa i ENI AGS EET a kaa kaka tenant paying uniform rent—No proof of occupancy 
-rug 5 ` 
The tenants of an enfranchised pre-settlement minor inam have been in long possession of the 
men a aa In a suit for ejectment by the landlords the tenants set up occupancy 

ts. 


9 
Held, that the onus of proving that they had rights is on the tenants and mere long 


occupancy 
posession by a ryof paying a uniform rentis not by itselfenough to prove that he ired a permanent 
wight of occupancy, and much more so where the tenants have expressly und to quit at the 


end of the term. 

Nainapillat pate a v. Ramanathan Chettiar, (1923) 46 M.L.J. 346: LR. 51 L.A. 83: LLR 
-47 Mad. 337 (P.O), followed. 

Appeal against the decree of the District Court, Vizagapatam, in A. S. Nc. 64 
of 1944, preferred against the decree of the Court of the District Munsiff, Parvatipur 
in O. S. No. 262 of 1940. 


P. Satyanarayana Rao for Appellants. 
P. Somasundaram and P. Suryanarayana for Respondent. 
The Court delivered the following 


UDGMENT.—TLhe appellants are defendants in a suit for ejectment brought 
‘by the plaintiffrespondent. The main defence is that the defendants have per- 
‘manent rights of occupancy. The suit land is an enfranchised pre-settlement 
minor inam and is not governed by the provisions of the Madras Estates Land Act. 
There is, in fact, no plea that occupancy rights have been obtained under the 
Madras Estates Land Act. The only question therefore is whether apart from 
the Act the defendants have proved that they have permanent right of occupancy, 
-or, in other words, whether they are permanent lessees. They relied upon a 
number of documents to show that on some occasions the then owners of the plaint 
pepo expressly granted occupancy rights; but those documents have been 
ound by the pared e to be not genuine. The learned advocate for the 
appellants argues that thi Ending is not satisfactory. But I do not see any ground 
for interference in second appeal as this is a finding of fact. The appellants then 
relied upon a compromise said to have been entered into between the then owner 
and the ryots in a litigation of 1929. It is said that when that suit was pending 
in appeal, the parties entered into a compromise by which occupancy rights were 
recognised, that a compromise petition was drawn in triplicate and that ont copy 
was entrusted to the landlord to be filed into Gourt. They say that contrary to the 
understanding, the landlord did not file the copy into Gourt. They produced the 
copy which, it was said, was given to them. Unfortunately, this document has 
been found to be not genuine by the appellate Court. The trial Court, no doubt, 
found it to be genuine, but the appellate Judge has given good reasons to find that 
the document is not genuine. I cannot say that the finding of the lower appellate 
‘Court is LEa to any attack. Acquisition of occupancy rights under documents 
alleged to have been executed by the landlords is not established. 


The only other point is whether the tenants have proved by other evidence 
that they have acquired such a right. The lower appellate Court has pointed 
out that all that the defendants proved is that they have been in possession for a 
long time, paying probably a uniform rent of Rs. roo. The rent was enhanced to 
Rs. 125 er Ex. P-10 of the year 1932. This document, Ex. P-10, was denounced 
as a forgery by the tenants and was found to be a forgery by the trial Court. But 
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the appellate Court found that it is genuine. So, it is not even a case where until 
thedate ofsuitthe tenants have been paying an unvaryingrentfor all time. It 
was then said that the ryots had been alienating the properties. The alienations 
proved are only three mortgages. Of these one of the year 1915 and another of 
1927 are both unregistered. The last is a registered mortgage of 1927. As the 
appellate Judge has pointed ovt, there is nothing to show that the landlord was 
ever aware of these transactions. These are only possessory mcrigages which 
were redeemed by the tenants and there are no cases of sales effec.ed by the ryots. 
Three such documents spread over a period of 12 years, none before and none 
after—do not prove a permanent right of occupancy. As held by the Judicial 
Committee in Nainapillai Marakapar v. Ramanathan Chettiar’ long possession by a 
ryot paying a uniform rent is not by itself enough to prove that he acquired a per- 
manent right of occupancy. Their Lordships say this at page 344 : 

“It cannot now be doubted that when a tenant of lands in India, in a suit by his landlord to 

eject him from them, sets up a defence that he has a right of permanent tenamcy in the lands, the 
onus of proving that he has such right is upon the tenant. In Secretary of Stats for India in Council v, 
Lachmesoar Singh’, it was held that the onus of proving that they had a permanent right of occupancy 
in lands was upon the defendants, who alleged it as a defence to a suit by their landlord to eject them, 
and that proof of long occupation at a fired rent did not satisfy that onus.” 
In this case, leaving aside Ex. P-10 of the year 1932, we have nothing more than 
long occupation at a uniform rent. This, as pointed out b their Lordships of the 
Judicial Committee, is not enough and there are no other facts proved. We have, 
on the other hand, documents, Exs. P-8 series, in which the tenants have expressly 
undertaken to quit at the end of the term covered by those documents. uch a 
term is inconsistent with permanent rights of occupancy. I see no reason to 
differ from the conclusions arrived at by the learned District Judge and I dismiss 
the second appeal with costs of the plaintiff-respondent. 


No leave. 
V.P.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL AND Mr. JUSTICE SHAHABUDDIN, 


Necladri Appadu and others .. Petitioners." 

Criminal Procedure Code (V of 1898), section 421—Jail appedis—Court cannot entertain fresh appeal 
by counsel on a matter that had already been disposed of in an earher jail appeal by the same party—Resisional 
powers—Exercisa of. 

The practice of the Madras High Court has been for not allowing a jail appear counsel on a 
matter that was already disposed of under section 421 of the Criminal Procedure e. The Court 
is fanctus officio where an appeal has been disposed of, and cannot hear the appeal again. 

In re Kwxhamad Haji, (1922) 44 M.LJ. 450: I.L.R. 46 Mad. 382 and In re Somu Naidu, (1929) 
46 MLJ. 456: TLR. 47 428 followed. 


Lackkman Chamar v. Emperor, A.I.R. 1934 All. 988 (1) not followed. 

In a case it was all that the ondents were ig Ag cs Sa sa pea gg AL. 
of section 110 of Criminal Procedure and were ordered to ish s¢curity and upon failure 
to comply with that order they were committed to prison to undergo rigorous imprisonment. An 


already been disp of by him under section 421 p 
‘respondents 1 and 2 and confirming as regards ird respondent. 

Held, that the order of the Judge in the later appeal was without junsdiction and therefore 
should be set aside. 

Hdd further, that tho h normally the order dismissing the earlier a eal of the ndents 
should stand still in view of the conclusion in the later, in the exercise of the our’s powera of revision, 
the order in the earlier appeal should be revised by allowing it in regard to respo ents 1 anda and 
dismissing it only against the third respondent. 





r. (1923) 46 M.L.J. 546: LR. 51 LA. 83: a. (1888) LR. 16 I.A. 6: TLR. 16 Cal. 
1.L.R. 47 Mag. 337 (P.C.). : gag (P.C.). 
* Œr. R..C. No. 116 of 1946. 1gth March, 1946. 
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Case referred for the orders of the a Court under section 438, Criminal 
Procedure Code, by the Sessions Judge of Vizagapatam division in his letter dateft 
16th Jannury, 1946, in C.A. Nos. 132 and 154 of 1945, on his file (H.C.J. No. 1126 
of 1946). 

The Assistant Public Prosecutor (4. S. Sivakaminathan) for the Crown. 

Petitioners not represented. 

The Order of the Court was delivered by 

Shahabuddin, 7.—This is a reference by the Sessions Judge of Vizagapatam 
in respect of C. A. Nos. 192 and 154 of 1945, in his Court, which were filed by the 

ndents against the order of the Sub-Divisional Magistrate of Vizianagaram. 
in M. C. No. 38 of 1945 on his file.» In that case, it was alleged that the respondents 
were persons coming under clauses (a) and (f) of section 110 of the Code of Criminal 
Procedure, and that they should be upon to furnish security for good behaviour. 
The Magistrate believed the evidence adduced by the prosecution and-directed 
the respondents to execute bonds in the sum of Rs. 100 with two sureties each, and 
as they failed to do so, he committed them to prison to undergo rigorous imprison- 
ment for one year each. Q. A. No. 192 of 1945 against this order was received’ 
from jail on 11th October, 1945, and the learned Sessions Judge dismissed it sum- 
marily under section 421 on the 19th October, 1945. On the agrd November, the 
other appeal wa presented in eee counsel on behalf of the same respondents 
against the same order. This was taken on file on 27th November, and notice 
was issued the same day. The learned Judge, after hearing the case on merits, 
set aside the order of the Magistrate as far as respondents 1 and 2 were concerned 
and confirmed it as against the third respondent. When he dealt with the later 
appeal, No. 152 of 1945, it was not brought to his notice that the same matter had 

y been disposed of by him under section 421 of the Criminal Procedure Code. 
Discovering this later, he has made this reference. His letter of reference does not 
indicate which of the two decisions he wants to be upheld. He however refers to 
a decision of the Allahabad High Court in Lachhman Chamar v. Emperor}, stating 
that, according to that decision, the dismissal of a jail appeal under section 421 of 
the Code dees not bar the hearing of an appeal filed by counsel in the same matter. 

The order in the later appeal was in our opinion an order passed without 
jurisdiction. It is no doubt true that the decision of the Allahabad High Court 
referred to by the learned Judge, does contain observations in support of the view 
that the dismissal of a jail appeal does not bar the hearing of the appeal in the same 
case on merits, but these observations were based on the practice obtaining in that 
Court. It is, however, clear that the practice in this Goce has been otherwise. 
In In re Kunhanad Haji?, a Bench cf this Court held that, where an appeal has beer 
disposed of, the Court is functus offiao and cannot hear the ap again. The 
same view was taken by ancther Bench of this Court in In re Somu Waidu*, Following 
these two decisions, with which we respectfully agree, we hold that the order of the 
learned Judge in the later appeal was one without jurisdiction and has, therefore, 
to be set aside. 

In view of this conclusion, the order dismissing the earlier appeal of the res- 
pondents should normally stand ; but, having gone through the judgment in the. 
later appeal, we find that the learned Judge strong reasons for not accepting ~ 
the case for the prosecution as far as respondents 1 and 2 were concerned. In the 
circumstances, we consider that ends of justice require our interference. . We, 
therefore, in the exercise of our powers of revision, revise the order in the earlier 
appeal by allowing it as far as respondents 1 and 2 are concerned and setting aside 
the order of the Magistrate as against them. ‘The order dismissing the appeal of 
the third respondent will stand. Respondents 1 and 2 will be released forthwith. 

K.C. ———— — - Conviction set aside as regards 

. Responaents 1 and 2. 


1. ALR. 19 g3. (1923) 46 M.L.J. 456: I.L.R, 47 Mad. 428. 


All. ; . 
2. (1922) 44 MLJ. oo PLR. 46 Mad. 382. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR, Jusricg SOMAYYA. 
S. Murugesa Gramani .. Appellani* 
0. 
“The Province of Madras represented by the Collector of Madras .. Respondent. 


Madras City Tenants Protection Act ( lg \— Applicaditity to leass of land by the Govermment—tCrowon 
Grants Act eA SEU clot PB nd jat re oci—lf prevails over City Tenants Protection Act—Receipt of 
subsaqueni to 


went by 

Aa as SILO) ERT LEH EOE eee aT eee ee a 
statute or enactment of the the terms of the grant should be given effect to. Accordingly 
the Grown Grants Act p over the Madras City Tenants Protecton Act and the terms of a 


Sage be the Gueeraccent souls be akan The lessee fs bound by the covenant in the lease to 
yield up the demised premises with the fixtures and additions thereto in ang tenantable repair 
and condition at the termination of the lease by efflux of time or earlier determination for any other 
CALs. Sel ear a ai cy gree Paap kaka eg 
City Tenants Protection Act. The receiptofrent ofthe premises by the karman subsequent to re- 
‘entry by Government will not bind the Government. 


ba ang between powers of private agents and public agents to bind their piinapal by their 
acts poin out. 

Secretary Aaen oT TSS ON Ys Kasturi Reddi, (1902) 12 M. L.J. 453 : LLR. 26: Mad. 268 at 
page 279, Afg 

Appeal aei decree of the City Civil Court, Madras, in O. S. No. 1151 
of 1942. 

K. E. Rajagopalachan and P. B. Ananthachari for Appellant. 

The Government Pleader (K. Kuttikriskna Menon) instructed by the Crown 
Solicitor for Respondens. 


The Court delivered the following 


JUDGMENT. —This appeal arises out of a suit filed by the appellant for a decree 
the defendant- ndent by an injunction from interfering with the 
appellant’s right to the suit land and for a declaration that he is entitled to the 
reliefs provided under Madras Act III of 1922 (Madras City Tenants Protection 
Act). The appellant’s father was granted a lease of a plot of land measuring 180 
square feet in Perambur within the city of Madras. This was in the year 1917 
and the monthly rent was Rs. 5. After the death ¢f the father successive leases 
were granted by the respondent from time to time. In 1994, the appellant requested 
the Government to assign the land to him but the Government refused: A similar 
request was made in 19 1935 and that again was turned down. In May, 1941, the 
respondent terminated the lease on the ground that one of the conditions of the 
lease was violated and that the lease contained a provision for forfeiture and re-entry. 
The lease that was current at that time was that under Ex. D-23 which ran from 
Ist July, ily, 1938, up to the goth June, 1941. A notice informing the a t that his 
lease orfeited and asking him to quit was given on the 14th May, 1941, Ex. 
D-24. The Collector also ordered the Tahsildar to take immediate action to 
evict the lessee and to re-enter upon the land. The Tahsildar took possession of the 
Jand on the 27th July, 1941. The Tahsildar has given evidence to this 
-effect and his evidence has been accepted by the lower Gourt. Though the appellant 
denies that the Tahsildar took possession on the 27th July, 1941, I sce no reason 
to differ from the finding of the lower Court on this question. 


k On the 30th July, 1941, the karnam accepted a sum of Rs. 5 and gave a receipt 
.Ex. P-1g (b). It purports to be a receipt for the lease rent for the month of July, 

E aaa there were proceedings under the Land Encroachment Act 
and when the proceedings were going on, the suit under appeal was started on the 
b uly, 1941, for the relicfs meationed above. It would appear thai subsequent 

date of the plaint, the superstructure put up by the appellant was removed 
i the respondent and thereafter damages wert asked as regards the value of the 
buildings. ` ' 


#0. CG. A. A.. No. 46 of 1945. XO at Aana ànd April, 1946. 
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Various claims were put forward in the plaint ; one is that the appellant is a 
tenant under the Madras City Tenants Protection Act and therefore entitled to the 
benefits conferred by that Act. Under section 2 (4) of the Act, a tenant means 

‘© tenant of land [table to pay rent on it, other person deriving title from him, and includes. 

persons who continue in possession after the ion of the tenancy.” 
If this Act applies, then the appellant cannot be evicted except in accordance with 
the provisions of that Act and he would be entitled to a declaration that the respon-. 
dent should not disturb his possession except by proceedings under that Act. But 
the respondent relies upon section g‘of the Crown Grants Act which says—that 
notwithstanding anything contained in any statute or enactment of the Legislature, 
the terms of the grant should be given effect to. The section runs thus: 

“All provisions, restrictions, condifions and limitations over contained in any such grant or- 
ee ee ing to their tenor any rule of law, statute 
or enactment of the legislature to the contrary notwi n 

It is clear therefore that the Crown Grants Act prevails over the City Tenants 
Protection Act and that being so, the terms of the grant Ex. D-23 have to be enforced. 
Ex. D-2g provides that the lease comes to an end on the expiry of the three years 
from that date. It contains this stipulation : 

Clauss 2, sub-clause (9). ‘And at the expiration or sooner determination of the said vacancy 
to yield up the demised premises with the fixtures and additions thereto in good and tenantable 
repair condition in accordance with the covenants hereinbefore contained. 

Therefore, the lessee-appellzut is bound by the covenant I have set out and he has 
no right to be in possession after the expiry of the period fixed under the document, 


Mr. P. B. Ananthachari, the learned Advocate for the appellant, then urges 
that rent was collected from his client for the month of July, 1941, that is, for a 
period after the expiry of the lease Ex. D-23. And the argument 1s that acceptance 
of rent for a period after the expiry of the term creates at least a tenancy from. 
month to month. Ifso the respondent cannot evict him unless due notice was given. 
My attention has not been drawn to any notice given subsequent to the goth July, 
1941, which would conform to the requirements of the law on this point. 15 days. 
notice evidently has tobe given under the general law inthecase of monthly 
tenancies. ‘There is no such notice in this caso. The learned Gcevernment Pleader 
replies that though the karnam received the rent for July, 1941, and gave the receipt. 
Ex. P-13 (b), his act cannot ‘prejudice the rights of the respondent and reliance is. 

laced on the decision of this Court in Secretary of State for India in Council v. 
haan Reddi1, where the distinction between private agents and public agents are- 
discussed at length. The learned Judges said this: 

‘“The distinction as to the extent to which acts and declarations of a private agent bind his principal 
and those of public en baa the Government is well pointed out by Story in his ‘Law of 
Agency’ (Ninth edn., 1882), section 307 (a) in the following terms :— : 


““In to the acts and declarations and representations of public agents it would seem that- 
the same e does not prevail kana bana ee ee ee As to 
the latter the principals are in many cases where they have not authorised the declarations- 


and representations to be made. Bae [a oe seca, We Government of otlier public 
authority is not bound unless it j appears that the agent is acting within the scope of his- 
authority or he is held out as having authority to do the act or is employed in his capacity as public 
agent to make the declaration or representation for the Government. Indeed this rule seems indis- 
pensable in order to guard the public against losses and injuries arising from the fraud or mistake or- 
rashness and indiscretion of therr agents. “By the law of at the common law there is difference 
between individuals and the Government—the former are liable to the extent of the power they have- 
apparently given to their ts, while the Government is liable only to the extent of the power it 

actually given to its officer.’ (footnote). And there is no hardship in requiring from private- 
persons dealing with public officers, the duty of inquiry as to their real or apparent power and 
authority to bind the Government, . . .” 


lying the rule laid down in this decision I must hold thac the karnam had no- 
right to bind the respondent by his act of collecting the rent for July, 1941. Even 
if the Tahsildar himself had collected the rent, his act would not bind Govern- 
ment particularly after he was told by the Collector in Ex. D-24, to re-enter upon. 





I. (1902) 12 M.L.J. 453: I.L.R. 26 Mad. a68 at page 279.. 
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the land and to take possession ofit. He was distinctly told that the lease had beem. 
cancelled and that he should re-enter upon the land and take immediate steps to: 
evict the lessee from the site. Even if the Tahsildar was a private agent, if the 
agent was distinctly told to take possession and to re-enter upon the land on the- 
ground that the lease had beep cancelled by the principal, if the agent subsequently- 
accepts rent, it would not bind the principal as the agent’s power to collect rent 
from the lessee would stand put an end to by such a direction given by the principal. 

Lastly it is urged that the amount realised by the sale of the building materials- 
may at least be refunded. But the clause in the lease deed set out above entitles 
the respondent to the fixtures and additions to the property. No doubt the res-- 
pondent had asked the appellant to remove those materials, but the appellant did 
not choose todo so. Now itis too late to ask for this relief in the face of the covenant 
contained in the document. Though the plaint averred that by receipt of rent on 
the goth July, the tenancy of the appellant still continued, the respohdent did not in 
his written statement plead that i Karnam’s act was not binding on the res- 
pondent. But that being a pure question of law, I allowed it to be raised here. 
The appeal is therefore dismissed ; but under the circumstances I do not make- 
any order as to cosis of the appeal. The order as to costs made by the lower Court. 
will stand. 

K.S. —— Appeal dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm ALFRED Henry LIONEL Leaca, Chisf Justice AND MR. JUSTICE: 
Laksmana RAO. 


Brahadeeswara Mudaliar : .. Appellant* 


y. 
Rajagopal Pillai .. Respondent. 
Hinds Law—Swccession—Estate of dancing girl—Preferential rights of daughter over sons—Custom varying- 
such right—Essentials. 
Prectica—Concurrent finding as to existence of custom—Inierference on second appeal. 
The general rule of succession to the estate of a dancing girl is that depa are preferred to 
sons, her ER being treated as stridhanam. Sabbaratnam Mudali v. Balakrisheaswami Nei 
va J. 207; Balasunderam v. Kamakshı Ammal, (7980) 71 M.L.J. 785: I.L.R. 1937 Mad. 
257 Gangamma v. Kuppammal, (1998) 2 MLJ. gag: 1.L.R. 1938 Mad. 789, relied on. The 
decision in Bera Chandramma v. Chandram Naganna, (1923) 45 M.L.J. 228, that there is a custom in the 
caste of reruns irls by which sons and dawah ar share the? inheritance equally, cannot be- 
deemed to app eames the Vizagapatam district. Itcannot support an alleged custom in the 
Mad 
Questions of the existence of ancient custom are g questions o‘ mixed law and fact, the- 
Jase ag ph Baka Baba hon pe et ag a ge a irah poner 
etermining wh 


Palaniappa Chetti v. Sremath Devasikamani Pandara Saanadhi, (1917) 93 M.L.J. 1: LR. 44 LA. 
147: I.L.R. 40 Mad. 709 at 721 (P.C.), relied on. ; 

Appeal under clause 15 of the Letters Patent against the judgment of Byers, J., 
dated grd January, 1946, in S.A. No. 232 cf1945 against A.S. No. 82 of 1943, of 
the Subordinate Judge’s Court, Dindigul—on appeal from O.S. No. 185 of 1942, 
of the District Munsiff Court, Palni. 

N. K. Mohanarangam Pillai, M.V. Gopalaratnam and R. Krishnaswams for Appellant.. 

The Advocate-General (K. Rajdh Aipar) and K. S. Ramamurthi for Respondent. 

The Judgment of the Court was delivered by 

The Chief Justice —The appellant is the grandson of a dancing girl. He sued 
in the Court of the District Munsiff of Palni for a decree fcr partition of bis grand- 
mother’s estate. He claimed a half share in the property right of inheritance. 
The general rule of succession to the estate ofa dancing girl is that the daughters 

are preferred to sons, her property being treated as stridhanam. In this cast the. 

ae Be es ee jara 


* L. P. A. No. 19 of 1946. 24th April, 1946. 
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plaintiff’s grandmother had a son and a daughter. The plaintiff is the son of the 
“son. Notwithstanding chat he had not pleaded that he was entitled to a half share 
in his grandmother’s estate by reason of custom, the District Munsiffallowed evidence 
to be led in proof of custom and this in spite of the fact that he himself had refused 
to allow the plaint to be amended by the inclusion therein of a plea of custom. 
“The evidence which the plaintiff adduced on this question was that of a relation, 
two pipers from a temple in Palni and a weaver residing there. This evidence 
was accepted by the District Munsiff as establishing the custom and he gave the 
laintiff a decree for partition. On appeal this decision was concurred in by the 
Subordinate Judge of Dindigul. The second defendant, an alienee of property 
from the daughter of the dancing girl appealed to this Court. The appeal was 
heard by Byers, J., who considered that the evidence on record was not sufficient 
to establish the custom and cons@quently allowed the appeal. The plaintiff has 
-appealed against the learned Judge’s judgment under clause 15 of the Letters 
Patent. : 

In Palantappa Chetti v. Sreemath Devastkamant Pandara Sannadht the Privy Council 
had to consider the position where there had been concurrent findings on the 
‘question of custom and their observations are very relevant here. They said : 

“It has, however, been pressed on behalf of the appellants that there are two findings : one 
‘by the Munsiff and one by the Subordinate Judge, who agrees with him that the ancient custom 


relied has been proved, and that, as that is an issue of fact, it must be accepted. No doubt 
ero fading, apo questions of pure fact must be accepted by this Board, but questions of the 
existence of ; ancient custom are gencrally questions of mixed law and fact; the J 


things 

mining whether these facis so found satisfy the ts of the law. is latter is a questi 
-of ja aot fact. The second answer ate Wih pe of these ep ae KN gé gga 
Pa a Ka eels The uf sets out the finding he arrived 
at in these words :— 

E find that for a time, permanent leases of lo land are boing 
that he alias are in oe cee therecf”.” ae sae anc 

The Subordinate Judge states his finding in these words : 

‘Tf custom were needed to justify such a grant, the District Munsiff has found the evidence 
‘(and I agree in his finding) that such local usage does obtain in the village in The custom 

perfectly reasonable, and is not opposed to pubhc policy.’ 
- There could scarcely be a more glaring instance of the misapplication of the word ‘custom’ 
SE aaa aaa er eS ORR er one ona custome men modifies the ordinary 
In Subbarainam Mudali v. Balakrishnaswami Naidu? Balasundaram v. Kamakshi Ammal? 
-and Gangamma v. Kuppammal*, this Court held that the property of a dancing girl 
devolves upon her female issue in preference to her male issue. It is true that in 
Bera Chandramma v. Chandram Naganna®, Schwabe, C.J. and Coleridge, J., held 
that there is a custom in the caste of dancing girls by which sons and daughters 
share the inheritance equally. This decision was based on an observation in 
“Thurstan’s Castes aad. Tribes of Southern India. Byers, J., has pointed out in 
his judgment that the statement in this work was taken from a census report fifty 
ago. Even if it is accepted, the decision in Bera Chandramma v. Chandram 
Wasan cannot be deemed to apply beyond the Vizagapatam disirict. It cannot 
‘be held to support an alleged custom in the Madura district. We are certainly 
not prepared to accept Bera Chandramma v. Chandram Naganna’ in preference to 
the other decisions of this Court on this qùestion. 

In view of what the Judicial Committee said in Palamiappa Cheiti v.. Sreemath 
Devasikamani Pandara Sannadhı!, it cannot be held that the testimony in this case 
is sufficient to establish the custom which must be ancient, certain and reasonable. 
Moreover, the evidence should not have been admitted at all. 

- The appeal is dismissed with costs. - E: 
E ——__ .- - Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. Justice SOMAYYA AND Mr. Justice Yanya ALI. | 


Thatha Amma alias Rugmani Amma & others .. Appellants* 
D. 
Thankappa alias Madhava Mannadiar & others .. Respondents. 
Malabar Law— Marumakkathayam fami ft to rehas in the fe and children 
—Separats or tarwad pee ia ee pin sees le ale atlas Me fot as to, 


Madras Maremakkathayam Act (XXH of 1993), section 48—Score and effect. 


The Madras Marumakkathayam Act applies only to transactions after the 1st August, 1993, 
when the Act came into force. Even section 48 of the Ac applies only to cases of gifts or purchases 
m the name of (1 he wire alan ana (a) ihe wile and one or avers Of ha chiir iy stich wife together. 
Apart from the Oe rere DE ee oe samak or tue Foldre alané there 
is no presumption that the donces sal deere eck re aed ag BO Bang an Laka ey es 
to be a gift to the entire tavazhi. The presumption will arise only if the gif? was in favour of the 
wife and children or in favour of all the children who by themselves form s tavazhi. The position 
is the same in the case of acquisitions by the father in the name of ane or more 

The property acquired by a junior member is to be presumed to be his own separate acquisition 
-and it lies on the party setting up that it is tarwad property to prove that it was an acquiation on 
‘behalf of the tarwad. TA pain ae apilan EE Cate ta Nan Ebadi sama qught nee 
to be applied to the case of Malabar tarwads. 


Authorities discussed. 


Appeals inst the decree of the Court of the Subordinate Judge of South 
“Malabar at Palghat dated gist January, 1944, and passed in O.S. Nos. 29 of 1941 
and 43 of 1943 respectively. 

T. V. Muthukrishna Iyer, D. A. Krishna Variar, and Ravi Varma, for Appellant. 

B. Sitarama Rao and K. P. Raman Menon, for Respondents. 

The Court delivered the following 


Jopement :—Plaintifis appeal apana the decree of the Subordinate Judge 
of Palghat in O.S. No. 29 of 1941. ough the suit is one for maintenance, the 
questions that were tried in the Court below and which are to be decided here 
relate to the title of the contesting defendants to various properties which are claimed 
by them as their exclusive and separate properties. -The quanium of maintenance 
-depends on what the family properties are and for that purpose it has become 
necessary to decide whether the properties claimed by each defendant or each set 
-of defendants are really his or their separate properties. The first plaintiff is the. 
sister of the first defendant and the other plaintiffs are her children. The plaintiffs 
and defendants 1 to 16 are members of a tavazhi of which the first defendant is 
the karnavan. First plaintiff, defendants 1 to 6 and defendants 8, 9 and 10 are 
-he children of their mother the 7th defendant. The 7th defendant and her children 
and grandchildren by the daughters are members of the tavazhi. As the eldest 
male member, the first defendant is the karnavan of the tavazhi. 

There are thirteen items which are claimed in the plaint as being the family 
properties. The usufructuary right in item 1 and the third item are admitted 
by the defendants to belong to the family and the appellants have been given 
-maintenance from the income of these properties. The first ndent has 
purchased the jenm right in the first item and claims that right to be his exclusive 

roperty. The present suit being only one for maintenance, the lower | Court 
jeft open the question whether jenm right ofitem 1 belongs to the family or whether 
it is the exclusive property of the first defendant as the income of the property 
"belongs to the family until redemption of the usufructuary mortgage. We think 
Bada is a proper course to take. Items, 2, 4 and 11 comprise the right to the 
usufruct from certain trees on some lands and the income therefrom is negligible. 

The fight centred round items 5 and 6 which are claimed by the first defendant, 
item`7 claimed by the third defendant, items 8 and 13 claimed by defendants 1 





* Appeal Nos. 440 and 441 of 1944. 14th March, 1946. 
23 


176 THE MADRAS LAW JOURNAL REPORTS. [1946 


and 2 as thier joint property, items g and 10 claimed by the second defendant 
and item 12 NEE i by the seventh defendant the mother. These properties 
were found’ by the lower Court to belong to the several claimants. The plaintiffs 
appeal and the guestian is whether the lower Court’s finding that the properties 
are the separate properties of the several defendants 1s correct. 


The seventh defendant had married one Kandar Mannadiar who was a member 
of a very rich tarwad. During the last years of his life he was also the karnavan 
of his tarwad. The seventh defendant and her children do not belong to his. 
tarwad being members of a different tarwad. The attempt of every karnavan 
ordinarily is to save as much as he can from the properties of his tarward for the 
benefit of his wife and children who have no claim on histarwad. It is said that 
Kandar Mannadiar made a gift of some properties to the first defendant and found 
the money for the purchase of several other items in oe It is urged that. 
under Marumakatha law which governs the parties, if a husband or’ a father 
makes a gift to his wife and children or to his wite alone or to one or more of his. 
children or when he makes a purchase in the name of one or others abovementioned, 
the presumption is that the property is held as the joint property of the tavazhi 
of the wife and his children by that wife, and that the presumption is to be rebutted 
by the person setting up an absolute right to the property by proof that the husband 
or father intended that he, she or they should take the property as his, her or their 
exclusive absolute property. It 1s said that purchases made by a Karnavan. 
or by the junior members of a Malabar T’avazhi or Tarwad shovld be presumed 
to be Tarwad properties until the contrary is established. The chief question. 
involved in this appeal is whether this view of the law is correct and if so how far 
the presumption in favour of the property being the tavazahi property is rebutted. 
by the various claimants. . 2 

We shall first take up the question whether there is a presumption under the 
Marumakkathayam law tbat the property given by a husband to his wife and 
children or to his wife alone, or to one or more cf his children is a gift to the entire 
tavazhi. With this is connected the question whether a property acquired by tbe 
husband in the name of the wife or child is to be presumed to be on behalf of the- 
tavazhi to which the wife or-ghild belonged. This question has been the subject. 
of several decisions. It has been to some extent set at rest by the Legislature. 


Section 48 of the Madras Marumakkathayam Act (XXII of 1933) enacts : 


t Where a person bequeaths or makes a gift of any property to, or purchases an | im 
the name of, his wife alone or his wife and one or more of his child = such wife Petter cack 
property shall unless 2 contrary intention appears from the will or ded of gift or purchase or from. 
the conduct of the parties, be taken as tavazhi property by the wife, her sons and aughters by such 
person and the lineal descendants of such daughters in the female line.” 


This Act is not retrcspective and applies only to transactions afler the Ist 
August, 1933 when the Act came into force. Section 48 applies only to cakes of 
‘gifts to or purchases in the name of (1) the wife alone or (2) the wife and one or 
more of his children by such wife together. So, if there is a gift to or a purchase 
in the name of one or more of the children alone, or in favour of all his children. 
but not in favour of his wife also, the rule enacted in section 48 does not apply. 
From the provisions of this section, one would be led to infer that in other cases: 
not covered by the two cases mentioned in the section, the presumption would 
be that the dia aad belongs to the person in whose name it is acquired. But 
itis said on b of the appellants that as regards transactions which are not covered. 
by section 48, we have to scrutinize the law as it stood before the Act and see what 
the law then was. It is urged that as there is no positive enactment that in cases. 
other than those mentioned in section 48, the presumption is in favour of the person 
. in whose name the properties gifted are acquired, the previous law on the subject 
has not been aber As regards the transactions which took place prior to 1933. 
-when the Act came into force, we have to see what the law then was. 
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. This takes us to the consideration of the question as to what exactly “is the 
presumption to be applied apart from the Marumakkathayam Act. In a yery 
carly decision in Narayanan v. Kannan}, a father made a gift of some of his properties 
in favour of his two sons and his daughter and the terms of the gift deed were that 
the fe esas were to be enjoyed by the donees and the descendants of his daughter 
in emale line for ever. One of the donees contracted debts and his share 
was sought to be attached by a creditor of his. The question was whether the 
donee, the judgment debtor, had an attachable interest. The contention was 
that he had no power to alinenate the property as the gift was to the tavazhi of the 
donees and that therefore the attachment wasillegal. The District Munsiff upheld 
this contention and set aside the attachment. On appeal that decision was reversed 
on the ground that the donees took an absolute interest as tenants-in-common. 
There was a further appeal to the High Court. Muttusami Aiyar and Brandt, 
JJ., decided that the wording of the gift deed passed an absolute estate to the 

tees as tenants-in-common and that the further restriction thaf the land should 

enjoyed by the donees and the descendants of the daughter in the female line 
for ever was rep tto the absolute estate granted by the document, that there- 
fore the donees had an absolute interest in the property and that the creditor 
could attach the interest of his judgment debtor. This décision was doubted in 
later cases on the ground that it is opposed to the principle laid down by the’ 
Judicial Committee in Sreemutiy Soorjeemoney Dossee v. Denobundoo Mullick*, and 
Mahomed Shumsool v. Shewakram*, that in construing a document executed by a 
Hindu, due weight should be given to the notions and ideas of an ordinary Hindu 
donor and to the ordinary method of enjoying pro . As the ordinary mode of 
holding property in the West Coast was what may be called the tarwad or tavazhi right, 
d.e., property to be held by a female and her children and the descendants in the 
female line, a donor in Malabar should be presumed to intend that the donee should 
enjoy the property as tavazhi property and that the decision in Narayanan v. Kannan’, 
should be reconsidered, as it did not take note of this presumption. ‘The questicn 
was referred to a Full Bench by Best and Subramanim Ayyar, JJ., in Aunhacha, 
Umma v. Kutti Mammi Hajee+. The appeal was heard by a Bench of four Judges’ 
of whom Muttusami Ayyar, J., was one. The judgment is a very brief one and 
the case itself related to a gift io one of the wives of the donor and her children. 
The Full Bench said this :— ° i 

“The question referred to us is whether Ayisumma and her children took the properties with the 
incidents of property held by a tarwad. In the case before us the donor expremed no intention 
as to how the properties should be held by the donees, and in the absence of such expression, the. 
presumption is that he intended that they should take them as properties acquired by their branch 
or as the exclusive erties of their own branch, with the usual incidents of tarwad property in, 
accordance with the athayam usage which governed the donees. This view is in accord, 
ance with the principle laid down by the Privy Council in Sresmutty Soorjeemong, Dosses v. Denobundoo 
Mallick*, M Shumsool v. Skapakram?. The decision in Narayanan v. Kannan’, was not 
followed in Modin v. Ambul, and it appear to us to be in conflict with the rule of construction 
indicated by the Privy Council.” 

The proposition laid down is that the Court should take into consideration: 
the ordinary notions and wishes of the persons in Malabar in the position of, 
the donor and also the ordinary incidents of prop in that district. In Mahomed 
Shumsool v. Shewakram*, the gift was made by a u in favour of a female.’ 
There was no indication in the documents whether the grantee was to take an absolute 
estate or only a life estate. The Judicial Committee ruled that having regard 
to the ordinary notions of a Hindu testator, the presumption is that he would 
not ordinarily intend a female grantee to take an absolute estate and that he would 
like to preserve the property in the family. Unless there were words expressly 
granting an absolute estate, the presumption should be that the female grantee 
takes only a life estate. This rule of construction laid down by Kunhacha Umma 
v. Kutii Mammi Hayes‘, was applied to a case of gift to a person governed by Maru- 
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makkatha law in Xorothti Amman Kutti v. Paungottl A Nambiar: In 
Pattatheruosth Palhumma v. Mannamkunniml Abdulla Hapi*, a Moplah made a gift of 
some land to his wife Ayissa who belonged to a tarwad governed by the Maru- 
makkathayam law and the question was to whom the land descended on Ayissa’s 
death. In that case the gift was expressed to be only in the name of the wife but 
there was a finding by the lower appellate Court that the gift was intended both 
for the wife and for her children. ‘Treating the gift as one in favour of the wife 
as well as her children, White, C.J. and Wallis, J., held that the case was governed. 
by the Full Bench decision in Kunhacha Umma v. Kutti Mammi Haje? and that it 
was taken by Ayissa and her children with the incidents of tarwad property. 


In Naku Amma v. Raghava Menon*, Miller and Abdur Rahim, JJ., had to consider 
a case where again the deed of gift*was clearly expressed to be to'the wife and her 
children. Miller, J., said this :— 

“ Exhibits XXXTV and XIV make it clear that the gift was to her and her children 
and I find no warrant for construing a gift so expremed as conferring on the donee an absolute 


title to the property given, where, as here, the donee is the wife of the donor and a member of 
the Marumakkathayam tarwad.’ 


The question then came before another Full Bench in Chakkara Kannian v. 
Kunhi Pokker’. The reference to the Full Bench was made by Sankaran Nair and 
Tyabji, JJ., Mr. Sankaran Nair as (he then was) had appeared in the case before 
the earlier Full Bench?, and the learned Judge pointed out in his order of reference 
that the decision in Kunhacha Umma v. Kutti Mammi Hajes* should be confined to a 
case where the donees formed a separate tavazhi with a karnavan of its own and 
that it was wrongly extended to other cases as well. 


In connection with gifts in favour of wife and children, is it necessary that the 
donees should at the time of the gift be living separately from the main tavazhi 
with a karnavan ofitsown? Should the donees give up their interest in the main 
tarwad and form, so to say, an independent asd? These and some other 
conundrums were raised after the decision in Kunhacha Umma v. Kutti Mammi Hajes*. 
As. Mr. P. R. Sundara Aiyar in his work on Malabar and Aliyasanthana Law 
points out at page 168— 


“In Kunhacha Umma v. Kutii Mammi Hajee*, the Full Bench however overruled the case N. ar 
v. Kaanan’. It laid down that whtn there is a gi by a father in favour of his wife and chi 

there is a presumption that the property is in ed to be for the benefit of the branch to be held 
with the incidents of tarwad poperty. This decision was by some felt to be unsatisfactory and 


the branch relinquishes its interest in the tarwad property and thereby becomes a tarwad by itself. 
Kenath Putisn Vestil Tavazhi v. Narayanan’, Ummanga v. Appadorn®. This was alifed later on 
into one that the tavazhi must have been living arately. The reason given was that joint t 
outside jaint family was unknown and the only e art from the anay in eoa 
known to the law was holding by the tarwad. The genesis of this fallacy has already been traced. 
It was also argued that the tarwad karnavan was the person bound to maintain the members and 
was the lawful i of the minor members and what, in those circumstances was to be the position 
of the tavaxzhi an? Had he simply to draw the income and accumulate it or was he entitled 
like the tarwad karnavan (as was said of him in some cascs) to have uncontrolled power of disposition 
over ae income? . : R radin PEET ngi substantial objection was that in the 
casc of Marumakkathayam people the possibility of the ife taking another hus and having child~ 
ren by him must always pe present to the mind of the donor and the intention of benefitting these 
latter cannot be expected of him.” 


Some of these difficulties were pointed out by Sankaran Nair, J., in his order of 
reference in the Full Bench case in Chakkara Kannan v. Kunki Pokker®. Several 


questions were referred to the Full Bench and they are set out on page 327. The 
question with which we are concerned is the first question which runs hus 
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““ When properties are given by a person to his wife and children or children alone fo 
the Marumakkathayam Law, do the donees constitute by themselves a tarwad or tavazhi 
if they do 20, tinge Law, dee ner cite by hemes ara or, ra a 
senior male member thereof ?” 
‘Wallis, Q.J., after re to the earlier decisions on the point and after pointing 
Sut that the Full Bench decision in Kunhacha Umma v. Kutti Mammi Hayes’, was 
followed in a number of cases gave the answer to the first question in these terms : 

“* The presumption is that the donees take the property with the incidents of tarwad property 

including mentioned.” 
In his discussion the learned Judge dealt only with the case of a gift by a person 
to his wife and her children. In such a case he said there was a p tion that 
they were intended to take the properties as the exclusive properties of branch 
or the tavazhi of the mother and children with ‘the incidents of Ewes property. 
He says this ; 

“Tn the absence of express provision the presumption is that the roperty is éo be enjoyed by the 

mother and her issue in the way in which property is customarily held and enj among followers 
-of the Marumakkatha law. The decision Aunhacha Umma v. Kutii Mammi Haje! proceeded on 
the authority of two decisions of their Lordships of the Judicial Gommittee which laid down that 
‘the law governing the parties is one of the circumstances to be taken into consideration in ascertaining 
the intention of the donor. As pointed out in the judgment of one of the Judges who made the 
‘reference to the Full Bench, the presumption was arrived at in consideration of what were known 
to be the notions and wishes of persons in the position of the donor and also of the ordinary incidents 
-of property in the district. ra leds ak A aaa para ana eden: aaa aga 
Muttusami Aiyar and Wilkinson, JJ., well acquainted with Malabar, and that it was well 
founded is suggested by the fact that the decision has not only been accepted but has been given a 
considerable extension in the oe State of Travancore, as pointed out during the argument 
by my learned brother speaking irom his experience as Chief Justice of that State.” 
“The learned QOhief Justice did not deal with the gift to the children alone though 
it was included in the first question that was referred to the Full Bench. Sadasiva 
Ayyar, J., also deal witht the uestion of a gift in favour of wife and children. 
‘Srinivasa Ayyangar, J., also dealt with that one question, and his answer is: 

“My answer to the first ee ee ee ee 
and that constitutes them a tarwad or tavazhi but that if properties are given to a wife and 
children following the Marumakkathayam law, they as a aai hold those properties with the 
incidents of tarwad property, and the right of management of the properties is vested in the senior 
male member of that tavashi.” 


- The discussion of all the learned Judges show this. If the donees are all the 
ena a of a tavazhi, then it may be presumed that the donor intended that the 
:donces should take the property with the incidents attaching to tarwad property 
and that they were not entitled to hold it as tenantsin common. Srinivasa Ayyangar, 
J., refers to this aspect of the case and he begins his judgment thus : 

“In India, it is not uncommon for groups of persons though not incorporated to hold properties 
as if they were corporate entitics. Castes and sub-castes hold property as such, so also come 
munities, But the more common and fannliar instances of such in Southern India are the 
joint Hindu family governed by the Mitakshara law, the Nembudiri Illom governed by the Makka- 
ttayam law, the y the Nayar tarwa m Apa overned by the Marumakkattay; see and the de mai angga a family 
of South Kanara e incidents of such group h are now well ecttl 
The Tavazhis or the subordinate s constitu the tarwad are, I think, capable sa ‘holding 
da peeled Masel a ee the incidents of tarwad property, at the same time retaining 
‘their joint interest in the p ae the ain eared, just as branches and sub-branchesin a 
Mi joint Hindu family are rane of halding properties with the incidents of joint Hindu 
pore hy ie ae some only of tha members of the tavarhi cannot form a corporate unit 

holding property as 

So far there is no decision that if a property is given by a father to a wife alone 
or to one or more children, the property 1s to be held as tarwad pro . The 
omy 2 fase settled by the various decisions is that the property would be held as 

i cle gilt is in Gone of the wie-and children: In the case of 

apak cha ink Gauls, fe otk a tee mentee wh at the time 
of the of tho gift constituted a joint family, the Gourts have ruled that the Kb ag is 
that they take the oe as members of a joint family with mutual rights . of 
survivorship and not that they take as tenants in common. But if the donces did 
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“not constitute the entire joint family and were only some of the ` members, ‘this 
presumption does not arise. Even in the case where the wife alone was mentioned 
in the gift deed as in Naku Amma v. Raghava Menon}, the Court found as a fact 
that though her name alone was mentioned it was really a gift in favour of the 
wife and children. In that case there were two gift deeds : one was expressed to be 
to the wife and children and the other document was in favour of the wife alone. 
i: with the gift deed which was expressed to be in favour of the wife, the 
l J were inclined to think that in the absence of expressions like “ to 
be enjoyed by you and by your sons and grandsons for ever and over” or some 
similar words it was intended by the donor as a putravakasam gift, i.e., a gift for 
the wife and her children. en they ref to ihe evidence of subsequent 
conduct and found that even the property which was gifted to the wife alone was 
treated and enjeyed by the wife and children. 

The next decision is that of Coutts Trotter and Kumaraswami Sastri, JJ., in 
Kuyyatil Kundan Kutty v. Vayalpath Ponkum*. There the property was given to four 
sisters and though the deed was in the form of a sale it was found to be really a gift. 
The question was whether the donees took as tenants in common, each pane) 
an absolute right in a quarter or whether they took it with the incidents of 
pro . The dontes were the sole members of a tarwad or tavazhi and the gift 

in favour of all the members of that tarwad. Coutts Trotter, J., and Kumara- 
swami Sastri, J., differed. Coutts Trotter, J., held that the gift was to the four 
ladies absolutely without the incidents of tarwad property. He based his judgment 
on the ground that the express right of alienation which was conferred upon the 
donees was in direct conflict with the idea of the property being held with the inci- 
dents of tarwad tenure the chiefof which is that the property is inalienable. Kumara- 
swami Sastri, J., took the opposite view and one formulating the questions for 
decision as: 

“Whether the donees under Ex. A took the property as tavazhi property with all the incidents 
attached to tarwad property or whether each of them took an absolute and specified fourth share,” 
first considered the terms of the document and held differing from Coutts Trotter, J., 
that the documen: did not in terms confer on the donees a power of alienation and 
that it did not clearly indicate that the donor did not intend the donees io take it 
as Putravakasam property. Then he referred to the presumption that ought to be 
drawn in cases where there was no such clear indication in the document. He 

inted out that after the decision of the Full Bench in Chakkara Kannan v. Kunkt 
okker? it was unnecessary to go into the earlier decisions and in the course of the 
judgment he said this: 


ioc Ebeg v. Kuiti Mammi Hajee* and Chakkara Karnan v. Auahi Kokker’ does not apply to cases 
where (1 

Leo ka cae, I find it difficult to see why such distinction should be drawn. The decision 
ies et ace a cape ac ce A A Man ni 


in construing the nature of the estate intended to be conferred, there is no reason why the same test 


would take under the personal law him. The degree of propinquity is, therefore immaterial 
and affords no test. The Gate ma be difi erent where a donor not following danane gg ra 
law gives properties to those who do, but it is unnecessary to exprés any opinion in this appeal, It is 
sufficient for the purpose of this case to state that where a Marumakkathayam donor gives properties 
to the children of the same mother or to a member of a tavazhi without any express indication that 
an absolute alienable estate was granted, the presumption is that the donor intended to confer only. 
an estate with all the incidents of tarwad property. ; , 

_ As rogards the distinction sought to be drawn where the gift is to a person and his children and- 
where no reference to the children is mado though it is no doubt true that in several of the cases 
thet have come up for decision to the High Court the gift was to a person and his children or 
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“‘santanams,” the decisions do not turn on the presence or absence of reference to issue in the deed 
Wi a a SEs OL Se nana E aa oom pee ener my ee eres oem 
to Pa a 


This is the only decision in which we find that even if the grant is expressed to be 
in favour of the wife alone or in favour of children alone that the gift is to be treated 
as tarwad property. We are unable to find any support for the view expressed 
by Kumaraswami Sastri, J., in this case in any of the earlier decisions to which 
our attention has been drawn. l 

We shall now proceed to deal with the cases which are relied upon for the 
respondent, In Narasammha Hegadthi v. Billa Kesu Pujari, t Benson and Sundara Aiyar, 
JJ., held that the ruling in Kunhacha Umma v. Kuli Mammi Hajes?, is not applicable 
where a gift purports to be only to the wife and not to the children also. No doubt 
in that case the terms of the gift deed were thåt the donee the wife was to enjoy 
the property from generation to generation, but the ratio decidend? of the decision’ 
was that the decision in Kunhacha Umma v. Kutti Mammi Hayes* applies to a case 
where the gift was to a woman and her children. : 

In Duja Bhandari v. Venkata Bhandari?, a husband granted a permanent lease 
of his property to his wife. The deed contained no words conveying the estate 
to the children and the wife executed a deed of gift in respect of the major portion 
of these properties in favour of her two daughters, one of whom sold some of the 
properties to a third party and this was questioned by the daughter’s children 
on the ground that what was granted by the permanent lease was a putravakasam 
right and that therefore the grantee had no right to anae (to twool her daup hicri 
and that the daughters did not get a saleable interest under the transfer from the 
mother. T and Seshagiri Aiyar, J. held that there was no presumption 

o 


that the was with the incidents tarwad property. The learned Judges 
said this : ' 

“The t of the learned vakil for the appellants is that the ift to Kochu by her husband 
is as a eg and that the second Ka a aia E Reliance 


was placed on Asnhacka Umma v. Kuiti Mammi Hayer*,and on the recent Full Bench decision in Chakkara 
Karman v. Kuahi Pokker*. It is conceded that when Exhibit I was executed, the defendants Nos. r. 


and 9 (daughters) were in existence, yet the gift is not made by the father to his wife and children 
al h the used are _ 4 are no words ing the estate to the children. 
In it II, Kochu deals with the properties as her self-acquisition. It is clear to our mind that 


the donor under these circumstances, intended to give an absolute estate to his wife. In Naraseamma 
Bas v. Billa Kesu Pxjari!, a similar gift was construed es*conferring an absolute right on the 
onee,” 

In Kalam Amma v. Karthiyam Amma®, Devadoss, J., had to deal with a case 
where some property was acquired in the name of the wife. The headnote runs 
thus : 
‘Where a man gives some property to 
pr tion that he intends that shoul 
should hold it for the benefit of herself and 

The kanam right was acquired by the rst defendant with the funds supplied by her husband. 
There was nothing in the deed itself to show that she was a person other than an ordinary 
of a mortgagee’s right. f 

Held, that the mere fact that her husband found the money, for the assi t or tranafer of the 
mortgagee’s right was not by itself sufficient to throw the onus on the ep Nai jg to show that tho 
property was her absolute property and did not belong to the tarwad.” 

The learned Judge dealt with the earlier decisions at length and pointed out 
that where the gift was in favour of the mother and children, there was a presumption 
that it was a tavazhi gift. It would be seen that in the case before Dende: Ja 
there was no expression that the wife was to take the pro absolutely. 

Mr. Muthukrishna Ayyar for the appellant souk: tS TEN Narasamma 
Hegadathi v. Billa Kesu Pujarit on the ground that in that case the learned Judges 
found words in the document showing that the wife was to take the property, 
absolutely and that therefore the decision turned on the wording of the document. 
ca ti a ltt SE Er A an RISES = Peer lee IS sa 
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or buys some property in the name of his wife there is rio 
a ve absolute interest in the property but that she 
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In the case before Devadoss, J., there was no gift to the wife but there was a purchase 
in the wife’s name with the funds supplied by the husband and obviously there 
could not be an a either way indicating whether the husband intended 
that the wife should get it absolutely or otherwise. That necessitated a decision 
on the question of the proper presumption to be drawn in a case where a gift was 
to the wife alone without any words as to the intention either way. Devadoss, J., 
said this: 

“Tn Pattatherwath Palhumma v. Mannam Kuanivil Abdulla Hajil, there was a finding by the 


it was found that the gift was for the benefit of the mother and her children. ...... In Keyattil 
Kundan Kitti v. Vapalpath Perkum*, Kumaraswami Sastri, J., observed at page 109: s 
“Tt may now be taken as settled law that where a person foll ing the Marumakkathayam 


law gives properties ġo his wife and children or to his children alone also fo owing the same law, the 
presumption is that he intended the donces to take the properties with all the incidents of tarwad 


_ Property 


e 
This passage is relied upon for the position that when p is acquired by the father in the 
name of the mother alone there is a resumption that the father intended that the p should be 
a NG DE f These cases do not support tho contention of < Rama- 
chándra Aiyar. Each case has to be considered in the light of the circumstances attendant upon the 
transaction. Where the gift is made to the mother and the children, there is no question as to the 
intention of the donor ; where the gift is to the children, there also there cannot be much doubt. 
But where a man gives some property to or buys some erty in the name of his wife, there is no 
pre tion that be intends that she should not have ute interest in the property but that she 


should bold it for the benefit of herself and her children. A i : mere fact that her 
husband found the money for the assignment or transfer of the mortgagec’s ight is not by itself sufficient 
to throw the onus upon the 1st defendant to show that tho property 1s her property and does 


not belong to the tarwad. .  . Su ie I do not think that there is any authority to 
support the inion hiken up by Me Ramia hanora eg a es ee ee 
buys 4 in the name of his wife, when there are children by the wite, there is a p tion 
that properly given fo, her DE Acquired ii DEN DATE Abod Ve jor Mig Denett ones her 
children.” 


= Itwasrecognised by Mr. Muthukrishna Ayyar that the decision of pikun b , 
is very much against him and he therefore argued that the decision was that of a 
single Judge and ought not to be followed in view of the other decisions on the 
point. Then we found that the decision was taken up on letters patent appeal 
and that it was confirmed by Reilly and Anantakrishna Ayyar, JJ., in L. P. A. 
No. 376 of 1926. The learned Judges said this : . 

‘© We cannot differ from the learned Judge’s decision in this case unless we are prepared to say 
“as we are invited for the appellant to say— that, whenever a gift of immovable propi mar 
to a marumakkattayi woman, or immovable property is bought in her name by her hus and 
no licit words are used to show that she is to have an absolute title to the property, a presumption 
mast be raised that the property is to be that of the tavazhi consisting of her and her children. We 
are not prepared to say that there is necessarily such a tion, and no decision goes so far, 
Kuyyattil Kundan Kutiy v. Vi Parkum? on ch Mr. nnikanda Menon relies, is not a similar 
case as there the gift was to all the children of a particular woman.” x 

~ The decision of Kumaraswami Sastri, J., is ae as one being a case of a 
the children of a particular 


Sastri, J., is understood by R 
this is the correct view to take. These are all the decisions that have been brought 
to our notice and we cannot ay on these decisions that where a property is gifted 
to the wife alone or to some of the children alone, there is the presumption that 
the donee takes it with the incidents of tarwad p rty. The presumption will 
arise only if the gift was in favour of the wife and ildren or in favour of all the 
children who by themselves form a tavazhi. rs 

‘_ _'Taking the case of the acquisition by the wife (the 7th defendant), the property 
or Kanam right was acquired in her name and we shall take it that the funds were 
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supplied by the husband. Ex. D-11 is the document under which item 12 was 
te uired in the name of the wife. That is an assignment of a Kanam right by 
a third party. The case of this acquisition is covered directly by the decision in 
Kaliani Amma v. Kartkiyant Amma}, confirmed on appeal in L. P. A. quer ie of 1926, 
where also it was the case of a kanam right acquired by the wife with the funds 
supplied by the husband. As stated by Devadoss, J., in that case : 

“ There is nothing in the deed itself to show that she was a person other than an ordinary assignee 
of a *s right. The mere fect that her husband found the money for the assignment or 
transfer of the mortgagee’s right is not by itself sufficient to throw the onus upon the first defendant 
to show that the property is her absolute property and does not belong to the tarwad. It is for persons 
who want to e out so ing different from what appears from the documents to show the 
intention of the first defendant’s husband was to benefit not only the first defendant but her children 


as well. : e 
Then as regards the acquisitions in the name of one or more children, 1.6.» 
first, second, third or first and second together, if all that can be said is that the 
funds were supplied by the father, seeing that not one of thenf is an acquisition 
in the names of all the children who constituted the tarwad, the conclusion must 
be that there is no presumption that it is an acquisition on behalf of the tarwad. 
Before we leave this topic it must be noticed that the rule of construction based 
on Sresmutty Soorjesmoney Dosses v. Denobundoo Mullick? and Mahomed Shumsool v. 
Shewakram* has largely been departed from in construing gifts and wills made by 
Hindus. Whatever may have been the notions and ideas of Hindus in the early 
days of the last century, women are no longer considered to be incapable of holding 
‘properties of their own. The central idea underlying the two decisions that 
a testator would like to have property within the family and would not like it to 
go out of the family as would be the case if the woman donee or woman legatee 
gets an absolute estate has been gradually given up. Many inroads have been 
made into the joint family s as understood in the early decades of the 
last century. Any individ member can, by his mere declaration of intention 
become divided from the rest of the family. Gains of science are now declared by 
statute to be the separate property of the acquirer. Women have gained prominence 
and are no longer dependent on “the father in youth, on the husband during 
coverture and on the children in old age.” This topic has been considered in 
Mayne’s Hindu Law (10th edition) at pages 908 and gog. As pointed out by the 
learned author in section 775, section 95 of the Hindu Wills Act which governs 
the wills of all Hindus lays down a rule of construction as to a gift simpliciter which 
is uniformly applicable to all cases whether the gift is to a female or a male. Where 
property is eathed to any person, he or she is entitled to the whole interest 
of the testator therein, unless it appears from the will that only a restricted interest 
was intended for him or her. Rules of construction which are intended to aid 
Courts of law in ascertaining the wishes of the testator have to be adapted with 
changing times. If therefore the rules of construction laid down in Sresmutty Soor- 
jeemonsy Dossee v. Denobundoo Mullick*, and in Mahomsd Shumsool v. Shewakram?, 
are no longer applicable in cases governed by Hindu Law, it is a matter for con- 
sideration whether the decision in Kunhacha Umma v. Kutti Mammi Hajes*, based 
as it is expressly on the rule of construction in Sreemutty Soorjeemonsy Dossee v. Deno~ 
bundoo Mullick® and Mahomed Shamsool v. Shewakram® should be adhered to. At 
any rate, it should, we think, be confined to a case of gift to a wife and all her 
children where the wife is alive or if she is dead to all the children who form a 
tavazhi. Even in Malabar times have changed. Impartibility which is the 
fundamental characteristic of a Malabar tarwad has been put an end to by the 
Madras Marumakkattayam Act. Constant intercourse with the rest of India has 
brought about considerable changes in the ideas and notions of people on the 
West Coast. Conformably to the progressive ideas of that community the Legis- 
lature enacted the above Act. ives are now given substantial rights in the 
husband’s-properties. . We have no hesitation in saying that the whole question 
must be reviewed when the question directly arises for decision and is not covered 
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‘by section 48 of the Marumakkattayam Act. A reasonable solution is to hold 
“that t in cases governed by section 48 of the Act, there is no presumption 
‘that the donees do not get absolute rights. We have next to consider the argument 
that as the first defendant was the karnavan of the tavazhi, the acquisitions made 
-by him must be presumed to be the tavazhi property, that the acquisitions in the 
names of the junior members during the period of his karnavanship must also be 
‘taken to have been acquired for the benefit of the tavazhi and that it lies upon the 
individual members who allege self acquisition to prove the same. In Govinda 
Panikkar v. Nani}, Benson and Sundara Ayyar, JJ., laid down that there is no 
-presumption of law that properties acquired in the name of a junior member ofa 
belong to him or to the tarwad and that any presumption to be raised is 
one of fact. After referring to the earlier decisions the learned Judges said this : 
~ “ Wedo not, hewever, understand these cases aslaying down that there is any presumption 
‘of law either way. The presumption is one of fact, see Mayne’s Hindu law, hs 289 to 2gI> 
and whether a presumption in favour of the property being tarwad property should be drawn or notin 
any i case would depend on various circumstances such as the relationship of the member 
“in whose name the title stands to the karnavan at the time of the acquisition of the Hae ae as question, 
the possemion of private means by the junior member, the existence of any family at the time 
of the acquisition which disappeared the acquisition, and any other fact that may throw light 
on the source of the money used for the acquisition. In this case the lower Court has found on a 
‘consideration of the evidence on record that the property in question belonged to the deceased 
‘Sankunni. On this view it is unnecessary to consider the second question argued by Mr. Rosario 
‘whether the finding against his clients that their title to particular items of property is res judicata 
14 correct or not.” 
This decision was understood by the mofussil Courts as laying down that there 


is a presumption in favour of a junior member that a a erty acquired in his 
name is his separate property. This view was corrected by allis , G.J., and Burn, J.» 
in Dharnu Shetti v. Dejemma*, and the headnote runs thus: 

“ . “In deciding the question as to whether certain properties belong to a Malabar tarwad or to 
an individual member thereof, the facts and circumstances of the particular case have to be looked 
-at and the presumption as to the nature of ownership has to be raised accordingly. There is no 
presumption that properties s ing in the name of an Anandravan are tarwad ‘properties. Nor 
14 there a presumption in favour of the property self-acquired so as to require proof of want of 
‘private means or existence of family funds to rebut same.” 

- Dealing with the earlier decision in Govinda Panikkar v. Namit, the learned 
Judges said : 

k “As we understand, the learned Judges in LL.R. 36 Mad. merely lay down that the right 
way to approach the case is to look at all the facts and ‘circumstances of the particular case and 
‘tO raise a presumption accordingly.” 

In Subramania Patter v. Krishna Embranderi*, decided by Seadasiva Ayyar and 
Spencer, JJ., Sadasiva oe J., was inclined to the view that in a Malabar tarwad 
the presumption should be in favour of an anandravan. On page 592, the learned 
Judge said: . 

- “So far as the first question as to whether the finding of the lower late Court that the 
decrees amount belongs to the tarwad is concerned I think it has to be admitted at the lower appellate 


of a Mitakshara family (see as to this Parbati Dasi v. Baikuntaxath De‘, though even in Mitakshara 
‘cases the peau an in my opinion in the modern days is a very feeble one) that as regards the 
‘Malabar the presumption should be against the tarwad.”’ 

~- _ [n Sooppiadath Ahmad v. Manha Mammad Kunhi*, Phillips and Ramesam, JJ., 
‘laid down that while there is a presumption that a be gale Aegis! a by a karnavan 
is the tarwad property, the same presumption does not ordi y apply to property 
‘which stands in the name of an anandravan. Dealing with the earlier decisions, 
the learned Judges said this on page 577: - 
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= ing in the merits of the case, it is argued that there is a very strong presumption that 
property in the name of a member of a Malabar Tarwad belonged to that tarwad. The 
P tion has laid down in Chethu Nambiar v. Sekharan Nambiar! and Meri Veettil Nair v. 
e a ce ny 
e on is , for are in possession o whole of the o 
the tar wa adan deal with it as they like. Kiman presumption is sought to be estab Jah ed with 
regard to the anandravans. Ordinarily an anrzodravan has no private property, but is only a member 
of the tarwad which owns properties, but when we find that there is property in the name of | 
anandravan and it is not shown that he has been in possession of tarwad funds, the presumption in 
devour Ofte propetty bane iad papey ee and it is open to fie ANANE AG abou 
he had private money out of which he d acquire the property.’ 

Sitting as single Judges, Sundaram Chetty, J., in Iswaran Nambudin v. Vishnu 
Nambudin®, and V taramana Rao, J., in Puthtamatathwnmal Peringadt Assankuth 
v. Pesdikayitlakath Mammad,* held that the question is one of fact to be decided 
on the facts and circumstances of each case and that if there is nothing either way, 
the decision should be in favour of the tarwad. Our attention has been called to 
a recent decision of Ghandrasekhara Aiyar, J-, in Second AppeaP No. 1965 of 1944 
{not yet reported) where the learned Judge was inclined to ke a similar view. 


In the neighbouring State of Travancore, the law is that a property acquired 
by a junior is to be presumed to be his own separate acquisition and that it lies 
on the party setting up that it is tarwad property to prove that it was an acquisition 
on behalf of the tarwad—Ses Sundara Atyar’s bar Law pages 182 and 188 
where the decision of the Travancore High Court are referred to. 


The decisions of the Judicial Committee as to the presumption to be raised 
in the case of a joint Hindu family should not, we think, be applied to cases of 
acquisitions in the names of junior members of a Malabar Tanak. It is notorious 
that in cases of Malabar Tarwads, the karnavan is very anxious to save as much 
as he can for the benefit of his wife and children who are not members of his tarwad. 
Indeed the complaint is that he does not even maintain the junior members properly. 
This is inherent in the system of Malabar Law where ibe karnavan’s duty and 
interest are in conflict with each other—very much more so than in the case of a 
manager of a joint Hindu family whose sons are members of the coparcenery with 
equal rights and whose wife and daughters are entitled to maintenance from the 
joint family properties. We are inclined to agree with.the view of Sadasiva Ayyar, J., 
in Subramania Pattar v. Krishna Embranderi® and that pf the Travancore High Court. 
Judicial notice may be taken of the well known tendency of a karnavan and so 
viewed the presumption that applies in the case of a joint Hindu family ought 
not to be applied to cases of Mala ar tarwads. 

It is common case that in the present case, the first defendant became the 
Karnavan only after 1932 when his father died. 


We shall now take up each item and examine the evidence regarding its acqui- 
sition. Item 5 was gi to the first defendant under Ex. D-23, dated 19th March, 
1925. The gift was by the father Kandar Mannadiar and it says this : 

< Whereas the landed properties described in the sub-joined schedule, consist of my own private 

acquisition, the saswatham ight to which Í bad got igned in teer to me under the registered teer 

deed of 1070, ME., Baan) aod I have hereby decided to effect the assignment of the same to you 

in Danem teer (assignment by gift) sett a teer value of Rs. 600 therefor, and I am satisfied as to the 
t consideration from you in full in the shape of my love to you as my 


receipt of the said assi 
I have divested of all the claims belongi Looe e haa ce Nee gS kaeka eo vere 
the same into your possession this day, in gi ou should therefore h t said properties in ` 


your possesion in the exercise of full and free right of alienation of the same and I have no manner 
of further interest or right of question about it prejudicial to your doing 0.” 

Item 6 is a kanam right of certain properties taken by one S. Rowthan. The 
‘first defendant obtained a transfer of the kanam or mortgage right under Ex. D-4, 
dated the 25th March, 1925, and the consideration was Rs. 300. As regards item 5, 
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the gift deed Ex. D-23, set out above was exécuted by Kandar Mannadiar at a time 
when both the first and second défendants-were majors. All the daughters had 
also been born and a third son was also born though he was minor. The res- 
pondent’s‘learned advocate argues that if really Kandar Mannadiar wanted to 
make a gift of the properties to the tavazhi of hik wife and children he would have 
executed it in favour of his wife and children and named them as the donees or that 
at any rate there would have been a clear indication that it was to be taken by 
the donee on behalf of the entire tavazhi. The only argument for the appellants. 
is that where a father purports to make a gift of the pro to one of his children,. 
the parties being governed by the Marumakkathayam law, there is a presumption 
that a gift in favour of the son or child is for the benefit of the entire tavazhi. : Mr. 
Sitarama Rao for the respondents, that the circumstances under which the 
document was ted and the wording of the document clearly show that the 

ift was intended only for the benefit of the first defendant. The consideration 
or the documenteis said to be the love which the donor bears to the donee as his 
son. The property is “‘ given to you in danam, i.e., gift.” ‘‘ You should therefore 
hold the said properties in your possession.” At that time, there were the other 
major son, the daughters and the minor son. We have to take all these circum- 
stances into consideration and having regard to the surrounding circumstances 
and the wording of the document, we are of opinion that even if there is a presumption 
in favour of the gift being one to the tavazhi, the said presumption has been effectively 
rebutted. 

As regards item 6, it is an acquisition of a usufructuary mortgagee’s right 
for a sum of Rs. goo. It was acquired in 1925, when the first defendant was not 
in fact managing the properties of the ta i. It is true that he was the eldest 
male member, but apparently as he was a young man, his father was in. actual 
management of the properties. The first defendant cannot therefore be said to 
have been in possession of the family properties or the funds of the family in which 
case the Gourt could presume that the property was acquired by the first defendant 
from ‘out of the funds of the tavazhi. The only argument a forward in support 
of the appellants’ case‘is that the first defendant got a sum of Rs. goo from his father 
Kandar Mannadiar and that therefore there is a presumption in favour of the 
acquisition being a tavazhi acquisition. As we have held already, there is no pre- 
sumption when a property is acquired by a father in the name of one child, while 
there are several children, that the acquisition is on behalf of the entire tavazhi. 
There are no other circumstances to show that this item is acquired for the tavazhi, 
on the other hand, the circumstances pointed out in dealing with item 5 apply 
to this case also. 

We next go to item 7 which was acquired by the third defendant on the 14th 
July, 1937, under Ex. D-18. That was a purchase of jenm right i.s., full ownership. 
The third defendant’s case is that he had Rs. 400 and that the rest was given by the 
mother and that is spoken to by D. W. 1. The appellants say that the mother had 
no property of her own and that what all she had been given to her by the 
husband and that therefore this item must be taken to have been purchased with 
the funds supplied by the father. Assuming that the father made some gifts to 
the wife and the wife gave a portion of that amount to one of her-sons to enable 
him to purchase some property in his name, we do not think that the tavazhi is 
entitled to the property. One other argument of the appellants as regards 
this item may be noticed and that is that the first defendant who was the manager 
of the tavazhi purchased this item from out of the family funds by secreting it 
in the name of the third defendant and that it is a resut of collusion between the 
two in order to cheat the plaintiffs. We have been taken through the entire evi- 
dence and we find no basis for the suggestion that the first defendant really found 
the consideration for this document. It is not at all likely that a Karnavan would 
give a portion of the income to his brothers or other members of the family. There 
18 no cvidence on which we can say in this case that any moneys of the family were 
given to the third defendant and that with the moneys so got from.the first defendant 
the property in question was acquired by the third defendant. : E 
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Items 9 and 10 were acquired in the name of the second defendant for a’ sum 
of Rs. 6,500. It is not clear when exactly the properties were purchased, but 
it is admitted that they were acquired after 1937 er a single transaction. The 
sale deed was not produced by the second defendant and the appellants did not 
produce even a registration copy. Thus the Court is left in the dark as to when 
exactly the property was acquired. But it-is common case that it-was acquired 
for Rs. 6,500 in the name of the second defendant. There is unimpeachable evidence 
that a sum of Rs. 4,000 was deposited in the name of the second defendant in 1993 
with a bank and that that amount was withdrawn by the depositor soon afterwards. 
Ex. D-28 is an extract from the deposit ledger of the Melatkode Bank. That 
contains an account of the second defendant with the bank. “It shows that on the 
gth April, 1931, a sum of Rs. 4,000 was deposited and that it was withdrawn on 
23rd July, of the same year. We have also Ex. D-20 and Ex. Dza1 which show 
that in 1936 the second defendant borrowed a sum of Rs. 800 from the Melarkode 
Bank on security of a deposit of the second defendant’s moneys with the bank. 
These two documents prove that a sum of Rs. 4,000 was again deposited with 
that bank on the 25th March, 1935 and that the fixed deposit was to mature on the 
25th March, 1937. Ex. D-20 runs thus :— 

=I to hand you herewith my deposit Receipt No. 530, dated esth March, 19935, for Rs. 4,000 
due on 25th March, aT aa a ak a 00 hold ie aae an a collaceral R for the loan Rs. 800- 
received from you to-day. I hereby authorixe Phi to sct off at any time the whole or any porition 
of the said deposit towards the loan in case you deem it necessary.” : i i 
Ex. D-21 is the promissory note for Rs. 800. These two documents would prove 
that Rs. 4,000 was again deposited under fixed deposit in 1935, and that as the 
depositor the second defendant was in need of Rs. 800 he borrowed that sum 
under Ex. D-21 on the security of the fixed deposit. ‘There is also evidence that 
the second defendant was lending out some money in his own name. Ex. D-27 
G) is a promissory note in the name of the second defendant for Rs. 100 and is 

ated the 28th January, 1936. There is therefore proof that the second defendant 
was in possession of some property of his own. We have evidence that from 1931 
to 1986 he had a sum of Rs. 4,000. It is therefore very likely, as the lower Court 
has held, that this sum of Rs. 4,000 was utilised by the second defendant for the 
acquisition of these items. ` 

We next go to items 8 and 13 which are claimed hy defendants 1 and 2 as their 
joint acquisitions. They were both acquired under Ex. D-6 dated 25th December, 
1929 and the consideration was Rs. 20,000. Ex. D-6 is a hypothecation of the 
kanom right in certain properties for Rs. 2,000 and is effected by the Kanamdars 
who are third parties. The uestion is whether the hypothecation right can be 
said to be an acquisition for the tavazbi . In this connection it is important to 
notice that at that time the father Kandar Mannadiar was actually managing 
thé properties owned by the tavazhi. Neither the first defendant nor the second 
defendant was in possession of any of those properties and it cannot therefore be 
said that the first and second defendants used the moneys of the family for this 
acquisition. l 

The next argument is that the father must have supplied funds for the isi- 
tion and this leaves us with the general question whether under the Marimalbat 
tayam law, the presumption is that property acquired by some of the children with 
the moneys supplied by the father 1s tavazhi property. The hypothecation under 
Ex. D-6 aa cena right. The sai of redemption in the kanam was purchased 
by defendants 1 and 2 under Ex. D-7 dated 23rd April, 1933, for a sum of Rs. 4,550 
of which Rs. 2,846 was due under Ex. D-6. The balance of Rs. 1,704 was paid 
by defendants 1 and 2, Rs.15 was paid to the vendors and Rs.1,689 was paid to some 
of the creditors. The kanam right became vested by the combined operation of 
Exs. D-6 and D-7 in defendants 1 and 2. They got a renewal of the kanam under 
Ex. D-8, dated 5th December, 1940 from the jenmi K. C. Manivikrama Raja, 
the Zamorin. 

It is only as regards the acquisition of the equity of redemption which was 


acquired for Rs. 1,704 that any question can arise, By that time (28th April, 
13 
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1933) the father was dead and the first defendant had entered into actual managment. 
But we have these facts. The original hypothecatee’s right must be taken to be 
the self-acquired property of defendants 1 and 2. First defendant had entered 
upon the managment only a year before the equity right was purchased and could 
not have saved much in a year from the. tarwad properties. First defendant 
had independent means ; he had items 5 and 6. Having regard to all these facts, 
we find that the acquisition of the equity was also the self-acquired property of 
defendants 1 and 2, particularly as it is an enlargement of the prior right which 
was their self-acquisition. 

- Only one other point remains. It is said that in a prior suit O.S. No. 25 of 
1927,-Sub-CGourt, Ottapalam, the defendants admitted that items, 3 6 and 12 
‘were the properties of all the defendants. That was a suit filed by the members 
‘of the Kanda, Mannadiar’s tarwad. ‘Their claim was that items 3, 6 and 12 
pager resent suit were purchased by Kandar Mannadiar in the name of his wife 

ren frora out of their tarwad funds and that the properties belonged to 
their tarwad. This was denied in a joint written statement filed by the wife 
and the children. There was no need to state which item belonged to which 
defendant. No doubt the statement was that the properties belonged to the de- 
defendants which means all the defendants. But having regard to the circum- 
stances under which the statement was made, we do not attach much value to it. 


We next go to item:12 which is in the name of the mother, the seventh defendant- 
The property is a kanam for Rs. 1250 under Ex. D-11 on 11th September, 1920 
and the only argument is that the husband acquired the kanam right in the name 
of the wife and that therefore the presumption is that it is a tavazhi transaction. 
We have already held against this contention. 


We are not inclined to interfere with the rate of maintenance awarded by 
the lower Court. The result is that the appeal and the memorandum of cross- 
objections are both dismissed with costs. 


A. S. No. 441 of 1944 : Following the ja in A.S. No. 440 of 1944 we 
dismiss this appeal and the cross-objections with costs. 


K.S. 2e : Appeals dsimissed: 
THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—SIR ALFRED Henry LIONEL LrAar, Chief Justice AND Mr. Jusrice 
LAKSHMANA Rao. 
The Sree Meenakshi Mills, Limited .. Appellant* 
2. i l 


The Prone! Textile Commissioner, Madras. .. Respondent. 


i His Act (I of 1877); inah Ete ask ar Yarn Control Oe 1945—Order 
arn lo persons catepories— Res 

Gries Wh felines aga ang ae No ce sale—Seizurs of goods by Tistile Com 
missioner for comtravextion—A pplication uncer section 45, Specifi Act—Does not lis. 

The Textile Gommissioner of Madras issued an order under clause 18 B (1) (b) of the Cotton 
‘Cloth and Yarn Control Order, 1945, directing the appellant company to confine its e of 
yarn to three specified categories of persons with a view to Spee distribution of clo 

But the appellant company delivered yarn to weavers jak premuses on certain ae 
ditions, though the yarn delivered was not sold to them. The Textile Gominisione: considered this 
course to be an infringment of his order and seized certain quantities delivered by the appellant to 
outside weavers. The appellant thereupon filed a petition under section 45 of Specific Relef Act. 

Held, that the respondent had not travelled beyond his authority under clause 18 B (1) a). 
He gave appellant the right to supply yarn to persons of specified category ; but these categories 
: pot include outside oom weavers. In aga saa eer tae E contracts entered into with them 

appellant oo were not for the but only delivery of yarn ni kaba a ae 
ments made with them, still rey pea a se and as the delivery had been in contravention 
of the order issued by the Textile Commissioner, the action of seizure of goods by the respondent 
was right. In fact the airawendon of hs per. offence which justified the respondent in seiring 
E Die weed contravention of his prder. The application under-section 45 of the Specific 
ct not lie 
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On appen from the judgment and order of the Hon’ble Mr. Justice Kunhi 
Raman dated 29th March, 1946, and passed in the exercise of the Ordinary 
Original Civil Jurisdiction of the High Court in Application No. 579 of 1946. 


K. Subramanyam and Alladi Kuppuswami for Appellant. é 


The Government Pleader (K. Kutttkrishna Menon) instructed by the Crown 
Solicitor (H.M. Small) for Respondent. 


The Judgment of the Court was delivered by 


The Chief Justice:—The appellant applied on the Original Side of this Court 
for an order under section 45 of the Specific Relief Act against the Provincial Textile 
Commissioner, Madras. The application was djsmissed. Hence the appeal. 

The appellant is a limited liability company which carries on a cotton spinning 
business in Madura. Under its memorandum of association it has also power to 
carry on business in weaving, but it has done no weaving itself, although in recent 
times it has had under contract some of its own yarn woven into cloth on handlooms 
within its own premises and on privately owned handlooms in the Madura, Ramnad 
and Tinnevelly districts. On the goth February, 1946, the respondent issued an 
order under clause 18-B (1) (6) of the Cotton Cloth and Yarn Control Order, 1945, 
directing the appellant to confine its delivery of yarn to three categories of persons, 
namely: (1) Licensed yarn dealers, (2) consumers who had purchased yarn 
directly from the appellant during the basic period, 1940-42, and (3) persons working 
handlooms erected in the appellant’s spinning mill at Madura. The handlooms 
in the mill admittedly belong to the appellant, but they are worked by persons 
who are paid at piece rates for weaving yarn supplied by the appellant. spite 
of the fact that this order in effect prohibited the appellant delivering yarn to 
owners of handlooms situate outside the mill premises, the appellant continued 
to deliver yarn to such weavers. The yarn so delivered was not sold to the weavers. 
It was delivered to them on the condition that the cloth woven from it remained the 
property of the appellant, the weavers being remunerated for their labour at specified 
rates. The respondent considered this course to be an infringement of his order 
of the goth February, 1946, and seized certain quantities of yarn which the appellant 
had delivered to outside weavers. This led to the appellant filing the petition for 
an order against the respondent under section 45 of de Specific Relief Act. The 
appellant contended that the respondent had no power to prohibit it from delivering 
yarn to outside weavers on terms of bailment and therefore his order was illegal. 
The application was heard by Kunhi Raman, J., who rejected it. We agree with 
the decision of the learned Judge. 


It is only necessary for us to consider two clauses of the Cotton Cloth and 
Yarn Control Order, ‘r945. The clauses are 18-A and 18-B. They read as follows: 
- “IBA (1). No manufacturer shall, save in accordance with a general or special permission 
of the Textile Gommissioner or in compliance with a direction given under clause 18-B (a) sell or 
agree to sell cloth or yarn to any person who— 

(i) is not a licensed dealer under the rules framed in this behalf by the Provincial Governnient and 
adie did not as a dealer buy any cloth or yarn from him at any time during the years 1940, 1941 

1942 5 

(b) tn ed quarter deliver to any dealer, whether in pursuance of a pre-existing contract or 
otherwise, cloth or yarn in excess of his quota determined under sub-clause (2). 


é 


‘ (9) For purposes of sub-clause (1) (b), 2 dealer’s quota of cloth shall bear to the value of the 
total deliveries of cloth made to all dealers during the quarter by the manufacturer concerned the 
same proportion as the value of the total deliveries of cloth made to that dealer during the years 1 
1941 and 1942 bore to the value of the total deliveries made to all dealers during the same years 
the same manufacturer, and a dealer’s quota of yarn shall be mmilarly determined. 

(3) E manufacturer shall maintain a register of contracts and deliveries and shall submit 
returns in form and at such time as the Textile Commissioner may prescribe. 

18-B (1). The Textile Gommimioner may, with a view to ee distribution of 
cloth or yarn or with a a view to securing compliance with this order, any Manufacturer or 
dealer, or any class of mamufacurers or. dealerm-—— - — ; Sa un Ss 

(2) tosell to such person or persons such quantities of cloth, or yarn as- the Textile Commissioner 


may specify ; 
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` (b) not to sell or deliver cloth or yarn of a specified description except to such person or persons: 
and subject to sich conditions as the Textile Commissioner may specify ; ` 
(c) to furnish such returns or other information relating to his or their undertaking, and in such 
manner, as the Textile Commissioner may specify ; and may issue such further instruction as he thinks. 
fit regarding the manner in which the direction is to be carried out ; 
(2) R manufacturer or dealer shall comply with the directions and instructions given under- 
I z. : 
For the appellant it is said that clauses 18-A and 18-B must be read together 
and that as clause 18-A only refers to contracts for sale of cloth or yarn, ‘clause 
18 B (1) (b) must also be deemed to relate only to contracts for sale. As the 
contracts entered into with the owners of looms outside the mill were not contracts. 
for the sale of yarn, but merely contracts of bailment, there could be, it is contended.- 
no infringement of the law. We tre unable to accept this argument. Clause 18-B. 
stands quite apart from clause 18-A. Its provisions are self-contained and there 
is no ambiguity,in the wording. What clause 18-B (1) (b) says is that the Textile 
Commissioner may with a view to ing a proper distribution of cloth or yarn 
or with a view to securing compliance with the order, direct a manufacturer or 
dealer not to sell or deliver cloth or of a specified description except to such. 
person or persons and subject to a conditions as he may specify. 


The respondent has not travelled beyond this authority. He has given 
the appellant the right to supply yarn to persons of specified categories ; but these 
categories do not include outside handloom owners. It is true that the contracts. 
which the appellant entered into with these persons were not contracts for the sale 
of yarn, but under the arrangements made with them the appellant ““ delivered ’” 
yarn to them. ‘There being delivery of yarn and as the delivery was in contravention 
of the order of the 20th February, 1946, the respondent had the right to take action. 
In fact the appellant was guilty of an offence which justified the respondent in 
seizing the yarn delivered in contravention of his order. 


There were further pune raised before Kunhi Raman, J., but it is not 
necessary for us to discuss them. We have said sufficient to show thai an applica- 
tion under section 45 of the Specific Relief Act did not lie. 


The appeal is dismissed with costs which we fix at Rs. 500. 

KC. - ; —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE HorwitL AND Mr. Justice SHAHABUDDIN. 
Kumaraswamiah .. Appellani® 

D. - 
A. Krishna Reddi .. Respondent. 


Salis ee rites) ed gd Wier OL atc te to deficit court-fes within time allocead— 
Plaint not automatically rg mS asids order rejecting application for extension of time for paying Court-fee— 
Consequential order reacting plaint is automatically set aside.— Separates appeal—if tal. 

The respondent filed a suit on the last day of limitation with a nominal court-fee, with an spp 
cation for time to pay additional court-fee which was granted. On the day before the ed. 
pa ing jala the respondent filed another deere for further time which was dismissed on the 

i y, the 25th January, 1945. The plaint however, remained on file until the goth January, 
1945, when the judge passed an TNI time was rejected on 25th January, 
1045. ija a rada aana ee E antay, 1945.” Before this order was passed two ap- 
plication, one for reviewing the order of 25th January, 1945 and the other, to extend time were 

ed. The judge considered that there was sufficient cause for review and passed an order enlarging 
the time for payment of court-fee. On appeal, 

' Held : Order 7, rule 12, Civil Procedure Code, requires the Court to pass an order when it 
rejects the plaint giving reasons for doing so. That order was not passed until the goth January 
1945, 90 that when money was tendered and application made on the agth, the Taint was sti 
in Court with regard to which an application for extension of time could be made. The plamt did 
not become automatically rejected on 25th January, 1945 0n the failure to pay the Court-fee within 
time. ‘= : i 





*A,A.O. No. 590 of 1945 and A 26th March, 1946. 
CARP. No. 1256 of 1945. : 
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Since an order had been passed on the review application setting aside the order of 25th January 
1945 rejecting the application to extend the time, it would follow the consequential order of 
goth January 1945, rejecting the plaint would be automatically set aside and it is not incumbent on 
the plaintiff to üle an appeal against the order rejecting his plaint. l 
~ Appeal against the order of the Court of the Subordinate Judge of Chittoor 
‘dated 23rd June, 1945 and made in I.A. No. 52 of 1945 (unregistered plaint R. No. 

106 of 1945). 
A. Bhujanga Rao and D. R. Krishna Rao for Appellant. 
T. K. Srinivasa Thathachariar for Respondent. 
The Judgment of the Gourt was delivered by 


Horwill, 7:—The respondent filed a suit ona promissory note on the last day 
of limitation (11—1—1945) with a nominal court-fee, and with his plaint filed 
an application for fourteen days’ time to pay the additional court-fee. That appli- 
cation was granted. On ae January, 1945, the day before that extended period 
elapsed, the respondent filed I.A. No. 41 of 1945 asking for a further ten days’ time. 
That application was rejected on 25th January, 1945, the following day. The 
plaint however remained on file until goth January, 1945, when the learned Sub- 
ordinate Judge passed the order : 

“Time extended till 25th Jamiii 1945 as per order on I.A. No. 13 of 1945 dated 11th 
„January, 1945, for p t of deficit court-fee. On 24th January, 1945, the plaint was re- 
pam with a court-ice of Rs. 50 and a petition was also filed for further time of ten days. 

¢ petition was numbered as I.A. No. 41 of 1945. Court-fee was not paid. I.A. No. 41 of 1945 
for extension of time was rejected on 25th January, 1945. Hence plaint is deemed rej as 
on 25th January, 1945.” a. 

Before this order had been passed, on the 29th January, the respondent filed the 
two applications with which we are now concerned ; one was for a review of the 
order refusing to extend the time and the other was a petition to extend the time. 
The facts alleged in those petitions were not controverted in the counter. They 
are to the effect that in order to comply with the orders of Court to pay the deficit 


court-fee by glee January, 1945, he had sent his sons to raise the money. 
They had in fact obtained the money; but one of them became seriously ill 
with typhoid and on 25th January, 1945, the date on which the money should 
have been deposited in Court, the son died. Because of the seriousness of his 
illness, the other brother took his sick brother home op the previous day instead 
of taking money to the Court to pay to his vakil, with the result that instead of 
depositing the mo into Court, which he could have done within the time 
allowed, he took it home. The learned Judge—very rightly in our opinion— 
considered this a sufficient cause for review and then passed the order appealed 
against, enlarging the time and directing the plaintiff to pay court-fee by the 26th 
June, 1945. 

An argument has been based on the circumstance that since the application 
to extend the time was taken on 25th January, 1945, there was no plaint with regard 
to which an application for extension of time could be made on agth January, 
1945. This is clearly wrong ; because Order 7, rule 12, Civil Procedure e 

ires the Court to pass an order when it rejects the plaint, giving reasons for 
doing so. That order was not passed until the goth ; so that when the money 
was tendered and the application made on the 2gth, the plaint was still in Court. 
The learned Subordinate Judge was wrong in his order of the goth January, in 
thinking that the plaint became automatically rejected upon failure to pay the 
court-fee within the time allowed. 

It was then argued that the review petition ought not to have been granted ; 
because before the order on LA. No. 41 of 1945 had been passed, the plaint 
had already been réjected ; and that it would be therefore to no purpose to review 
the order in I.A. No. 41 of 1945. It is further argued that it was incumbent on 
the respondent to file an appeal against the order rejecting the plaint. Since an 
order had been passed on the review application setting aside the order rejecting: 
the application to extend the time, it would follow that the consequential order 
baie goth January, 1945, rejecting the plaint would be automatically set aside 
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upon the sétting aside of the order of 25th January, 1945. No authority has been 
cited to us which suggests that when setting aside an earlier order, itis also necessary 
to set aside the consequential order. Moreover, if there were any substance in 
this technical objection by the ap t, it would suffice to point out that the res- 
Seen might well argue that there was no order passed rejecting the plaint ; 

or, as we have already said, the learned judge seemed to think that the rejection 
of the plaint pani A followed upon the failure to pay court-fee within the 
time allowed ; and the oda by him on goth January, did not say that he 
thereby rejected the plaint. ee said that the plaint was to be deemed rejected 
as on 25th January, 1945. In other words, he considered that the rejection of the 
plaint had already occurred and needed no ‘further order on his part. 


“The appeal is dismissed with costs. 
- The civil sevision petition is also dismissed, but without costs. 
VPS. Appeal and pettiton dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LzAOH, Chief Justice AND Mr. Jusrion 
Kuppuswami AIYAR. 


Suravarapu Sarraju -> -~ Appellani" 
D. 


Nidadavolu Venkatraju and another ~. Respondents. 

satan rsh OA Medio „Order 94, rule 5— Abbticability—Not applicable to a decres for maintenance 
tekieh in its terms is final 

A decree passed in à rihin anon jail isa taal déerce which entlilee the decree bolder us 
directly in execution should: the judgment-debtor fail to pay the amount due by him. ERS 
oe sll gue lp komen frag psy empleo espn 

under clause 15 of the Letters Patent t the order of Bell, J., 

vey 5 th November, 1945, in A. A. A. O. No. 371 $ 1944, preferred to the h 
Court against the decree of the Court of the Subordinate Judge of Goconada im 
A. S. No. 64 of 1 (E. A. No. 13972 of 1943 in O. S. No. 250 of 1933, District 
Munsiff’s Gourt, Coconada). 


K. Bhimasankaram for Appellant. 
D. Narasaraju for Respondent. 
The Judgment of the Court was delivered by 


Ths Chief Fustice.—On the gth October, 1933, the second respondent obtained. 
a decree for maintenance against the father of the a pellant, the amount of main- 
tenance being charged upon property owned by . The payment was not 
made as directed and appt earl the second respondent was forced to- take 
proceedings in execution inst the appellant. On the 13th August, 1943, the 
appellant’s property was sold to the first respondent in accordance with order 
of the Court. ‘The appellant filed an application under Order 21, rule go, Civil 
Procedure Code, but ıt became infructuous as he failed to make the required 
deposit. On the 13th October, 1943, he deposited the amount for which the pro- 
was sold together with five per cent. on that amount. This he purported 
to do under Order XXXIV, rule 5 (1), treating the maintenance decree as being 
a preliminary decree passed i in a mortgage suit. The District Munsiff held that 
Order XXXIV, rule 5 did not apply and dismissed the appellant’s application. 
On appeal the Subordinate Judge held that Order XXXIV, rule 5 did apply. 
The auction purchaser then appealed to this. Court. His appeal was heard by. 
Bell, J., who agreed with the District Munsiff, but gave leave for filing the present 
appeal ‘under clause 1 5 of the Letters Patent. 


“We consider that the Ne pela under appeal is right. A decree sunset in 
a suit for maintenance is a decree which entitles the decree-holder to proceed, 








| #L.P.A. No. 17 of 1946; ` T gana July, 1048. 
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directly in execution should the judgment-debtor fail to pay the amount due by 
him. Sub-rule (1) of Order XXXIV, rule allows a payment into Court to be 
operative only when it is made on or before the day or at any time before the 
confirmation of a sale made in pursuance of a final decree passed under sub-rule (3). 
Sub-rule (3) says that where payment in accordance with sub-rule (1) has not been 
made, the Gourt shall, on application made by the plaintiff in this behalf and after 
notice to all the parties, pass a final decree directing that the mortgaged property 
or a sufficient part thereof be sold, and that the proceeds cf the sale be dealt with 
in the manner provided in sub-rule (1) of rule 4. Rule 5 cannot have any appli- 
cation to a decree passed in a maintenance suit which in its terms is final. 
The appeal is dismissed with costs in favour of the first respondent. 
K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sim ALFRED HENRY LIONEL Leaca, Chief Justice AND Mr. JUSTICE 
KUPPUSWAMI AYYAR. 


Godavarthi Venkanna .. Appellant® 
D. 
Godavarthi Venkatanarayana .. Respondent. 
Hindu Law— foizi famil } all parties should hace proberiy back : 
igen ID fils oe ec oe eae tee re eer 


The fact that a re-uniting EEE A to the whole'of his share of the family estate 
ae Nana is father to re-unite and the father treating his 
property as joint property. 

In event after the death of the father properties settled on the son (to be taken absolutely 
on the s death) will be ancestral property in which the son’s son will have a right to claim 
partition. 

Appeal under clause 15 of the Letters Patent against the judgment of Chandra- 
sekhara Aiyar, J., dated 12th December, 1945, in S. A. No. 1620 of 1944, preferred 
to the High Court against the decree of the District Court, West Godavari, at Ellore, 
in A. S. No. 352 of 1943, oe against the decree of the Court of the Subordinate 
Judge, Narsapur, in O.S. No. 32 of 1940. 

P. Satyanarayana Rao and B. V. Subrahmanyam for Appellant. 

V. Parthasarathi for Respondent. 

The Judgment of the Court was delivered by 


The Chief Justice :—The appellant is the defendant in the action which has 

iven rise to this second appeal. He has contested the plaintiff’s claim in the three 

Courts below and in this Gourt with a persistency and vigour worthy of a better 

cause, but in this Court he has accepted some of the findings below, as contest 
was no longer possible.. 


The plaintiff is the defendant’s adopted son. He sued in the Court of the 
Subordinate Judge of Narsapur for a decree for partition of the family estate. The 
defendant denied that he ever adopted the plaintiff and pleaded that the property 
which the plaintiff claimed to be joint family property belonged to him in his own 
right. The Subordinate Judge held that the plaintiff had been adopted by the 
defendant and that the KODE were joint family properties. The plaintiff 
averred in his plaint that there had been a partition between the defendant and his 
father but that subsequently there had been a re-union. The defendant said that 
this plea of re-union was not raised in the plaint and that this question should not 
be gone into. The Subordinate Judge held in favour of the plaintiff on all the 
issues raised by the defendant. appeal the District Judge of West Godavari 
agreed with the findings of the Siiond inate Judge and they were concurred in 
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by Ohandrasekhara Aiyar, J., who heard the second appeal. This appeal is from 
the judgment of the learned Judge. 
In this Court, the finding that the plaintiff is the adopted son of the defendant 
has been accepted and it has also been accepted that the plaint was sufficiently 
widely drawn to raise the issue with regard to the factum ofre-union. Two questions 
have however been strenuously argued here, namely (1) whether the re-union 
was lawful and (2) whether the properties settled by the defendant’s father upon 
the defendant under a deed dated the 28th April, 1933, could be regarded as 
ancestral Se a ees in the hands of the defendant. The Subordinate Judge held 
that if there not been a reunion, the properties were ancestral and therefore 
the plaintiff was entitled to a share. The District Judge did not discuss this matter 
but the Subordinate Judge did afd Chandrasekhara Aiyar, J., agreed with him. 


The partition between the defendant and his father took place on the 6th April, 
1914. Under the terms of the division the father received as his share all the 
gaa aie described in schedules A and B to the plaint, except item 1 in Schedule A 

the third item in Schedule B. The defendant was apparently of wayward 
habits and dissipated all his properties, except one which he sold to his father on 
the 24th November, 1918. On the 28th May, 1917, the father executed a will 
under which he left the whole of his Ppa to the defendant’s wife, but by a will 
dated the 31st January, 1922, he left his properties to his son and daughter-in-law 
jointly. The date of the re-union has not been found, but it took place sometime 
between 1922 and 1929. On the 28th April, 1933, the testator revoked his second 
‘will and settled the properties which he had received at the partition with his own 
father and the property which he had bought from his son on the 24th November, 
1918, on his son during his (the settlor’s ) lifetime. It was distinctly provided 
that the son should have no right of alienation and that he should maintain his 
father to his father’s satisfaction. In the event of his not fulfilling these conditions 
the father was to have the right of revoking the settlement. On the settlor’s death 
the son was to take the properties absolutely. We are not concerned with what 
bearing this document has upon the plea of re-union because the factum of re-union 
has now been accepted, but the valid ity of the re-union is challenged on the ground 
that the defendant had no properties to bring back to the joint family and the pos- 
session of some of the family properties by the defendant was, it is said, a condition’ 

recedent to a lawful re-union with his father. This contention is based on the 
ollowing statement in the Mitakshara : 

‘Effects which had been divided and which are in mixed are termed re-united, 
He to whom such appertain is a re-umited parcener.” Chapter II, Sec. 9, placitum 2.) | 
It is contended that these words must be construed strictly and that there cannot 
be a mixing together of effects unless both parties to an agreement to re-unite possess 
some property which belonged to the family before partition. 

In this connection stress has been laid upon the statement in the judgment of- 
the Privy Council in Ram Narain Chowdhury v. Mt. Pan Kuerl, where their Lordships 
anid that where the text of the Mitakshara is clear and unambiguous recourse to 
‘other authorities is excluded. This certainly does not mean that the placitum 
-which we have just quoted must be read as requiring the present possession of 
family property by all parties to an agreement to re-unite. eir Lordships were 
concerned with a very definite statement in the Mitakshara that there could only 
be a re-union between persons of a particular relationship, namely, father, brother 
and paternal uncle. The commentator would naturally not have in mind a case 
where one of the coparceners after the partition had lost the whole of his share in 
-the family estate as a result of riotous living. 

To read the p quoted in the way contended by Mr. Satyanarayana Rao 
ou behalf of the app t would mean ignoring settled principles of Hindu Law. 
“The joint status does not depend on the possession of property. The joint family 


~ 2, (1934) 68 MLLJ. 199: LR, 69 LA. 16: ILR. 14 Pat, 268 (PC). 
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may have no property at all, but one member may be wealthy in his own right. 
main a o a allow his private property to be treated as family 
roperty and if he does so, it becomes family property. We are of opinion that the 
that the defendant had dissipated the whole of his share of the family estate 
did not prevent an agreement between him and his father to reaunite and the father 
‘treating his property as joint family property. 
This disposes of the legal objection to the re-union, but we may mention that 
qn the course of his argument, Mr. Satyanarayana Rao relied on the epee 
in Gopal Chunder Daghoria v. Kenaram Daghoria! and Rusi Mandli v. Sundar Mandli*. 
In neither of these cases was this question raised. In fact there is no reported case 
‘in which it has been raised. All that the reported cases have decided is that joint 
‘living and joint management of property in themselves are not préof of re-union. 
-A re-union must be proved as the Privy Council observed in Balabux v. Rukkmabai? 
like any other fact. The re-union has been roved in this case and it has only been 
‘challenged on the technical plea which we have dealt with. l l 


We agree with the Subordinate Judge and Chandrasekhara Ayyar, J., that 
even if there had been no re-union the plaintiff would have been entitled to a decree 
‘for partition of the properties mentioned in the plaint on the ground that on the 
-death of his grandfather they became the ancestral property in the hands of his 
father. The estate granted to the defendant during the lifetime of his father was 
‘quite a different estate from that which he was to take on the death of his father. 
On the death cf his father the properties were to become his absolutely. Having 
received them from, his father they became ancestral in his hangs 


The plaintiff is clearly entitled to a decree for partition and the defendant’s 
-appeal must be dismissed with costs. 


K.S. < — Appeal dismissed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HORWILL AND Mr. Justiog SHAHABUDDIN. 
‘Patan Alli Khan and others .. Accused.* - 


Criminal Procedere Code (V of 1898), section 367—Sessioas cass Succeeding pronounce 
e jademani in case heard by kis predacesxor— Conviction lagalig Daat d coed NE lone of the 


‘Teco by his predecessor, The ‘* presi officer” referred to in section 367 (1), Criminal 
Procedure Code, means the presiding officer at c trial, who is assumed in the section to have written 
and pronounced his judgment while still holding the same office, A conviction by the succeeding 
‘Sessions Judge is therefore and must be set aside. The defect if it may be so called cannot 
-be cured by section 537 of the Criminal Procedure Code, 

Trial referred by the Court cf Session of the Chittoor division for confirmation 
of the sentence of death passed upon the said prisoner (first accused) in C. C. No. 
38 of 1945 on 15th January, 1946, and appeal by the said prisoners against the 
“said sentence and case taken up by the High Court on perusal of the Calendar 
and judgment in Sessions Case No. 38 of 1945, Court of Session, Chittoor division. 


V. Rajagopalachant, K. S. Fayarama Iyer, A. Bhujanga Rao, M. Sundaram and 
S. A. Seshadri Ayyangar for Accused. 
The Assistant Public Prosecutor (A. S. Sivakaminathan) for the Crown. 
The Judgment of the Court was delivered by 
< W.R. 35. 3. 
2 P LLR 37 Cal. 703. 725 g 


* R. T. No. 15 of 1946. (Crl. As. Nos. 158 and 123 of ote. 18th April, 1 6. 
(Cr. R. O. No. 907 of 1946). (Taken up No. 1 of PAG. l s4 
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” Horwill, 7.—In the Court ofthe Sessions J of Chittoor there were four 
accused. The first was charged under section g02 of the Indian Penal Code withthe 
murder of one Bandi Ramalingappa. The other three were charged under the 
same section read with section 109 of the Code with abetment of the murder. There: 


accused was found any of abetment of murder and sentenced to transportation: 
for life. The third fourth accused were acquitted. The first and second 
accused have appealed. - 


It has been argued as a preliminary point that there was no | 1 conviction: 
of the two appellants; because the judgment was written by a ole having no- 
iurisdiction to write the judgment*and pronounced by a Judge who had not heard 
the evidence. The facts on which this argument is b are these : The evidence 
was recorded and arguments heard by Mr. Nainar. Thereafter, he handed over- 
charge to Mr. Panchapakesa Aiyar, who had been appointed to relieve him at 
Chittoor. Mr. Nainar had been appointed to the Guntur Sessions division, but 
did not join immediately and was not in charge of it on any of the material dates. 
On the 12th January, 1946, the day after he had completed the heari of the case,. 
Mr. Nainar dictated the judgment to the shorthand writer in the Judge’s bungalow. 
At that time, Mr. Panchapakesa Aiyar was the District Judge. Mr. Nainar pro- 
bably received the escript of the judgment on the 14th January, on which day 
he corrected it, signed it, and dated it, and handed it over to Mr. Panchapakesa. 
Aiyar, baa ate it in open Court on behalf of Mr. Nainar on the 15th of 
Jan ¢ question is whether the circumstances that at the time of writing. 
this J ent and at the time of pronouncing it Mr. Nainar was not the Sessions 
Judge of Chittoor renders the judgment of no avail and makes the orders passed 
void. 

The case of the appellants is a very simple one. They argue that Mr. Nainar 
became fimctus officio on the 11th of January, when he handed over charge to Mr... 
Panchapakesa Atyar and that thereafter he had no jurisdiction to write a judgment. 
and Mr. Panchapekesa Aiyar had no jurisdiction to pronounce it ; the judgment 
which Mr. Nainar wrote and signed was not a j nt but merely a memorandum: 
of his personal opinions whichehad no judicial effect. The learned Public Prosecutor, 
on the other hand, has pointed out the distinction drawn in the Code between. 
a trial and a judgment and has sought to contrast the strict requirements with 
regard to a trial with the relative informality of the rules regarding the pronounce- 
ment of judgments. -He concedes that it is a fundamental rule of criminal juris- 

rudence that the Judge who heard the evidence should write the judgment ; but 
fe argues that iť is a matter of little cohsequence who actually pronounces the 
judgment in Court and that it was of no importance whether Mr. Nainar was 
actually in Waren of the office of Sessions Judge, Chittoor, on the dates when 
he wrote judgment and Mr. Panchapakesa Ai ronounced it. He-~has 
referred to certain decisions in civil matters in which it been held that even 
though a Judge might be on leave or on vacation or in a new station he could write 
the judgment for his successor to pronounce. He argues that section 367, Criminal 
Procedure Code, does not enjoin the pronouncement of a Judgment Gy the Judge 
who wrote it and that on a strict reading of sacar E Criminal Precedure Gode, 
no irregularity, still less an illegality, was commi ; and that if any irregularity 
or illegality was committed, it could be cured by secticn 537, Criminal Procedure 
Code. | 

In view of this divergence of interpretation of section 367, Criminal Procedure 
Code, it is aa eae eas oi to what extent it was thought necessary before the 
Codes of Civil and Griminal Procedure took their present shape that the Judge who 
heard the evidence should write the judgment and pronounce it, and how far the- 
procedure has since been modified. It seems to us that such provisions as Order 18, 
rule 15, Civil Procedure Code, which permits a succeeding Judge to use the evidence- 
See by his predecessor and Order 20, rule 2 which authorises a Judge to. 


nd 
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poe a ka Ka of his oe suggest aad without such kapan would 

c necessary tor the same Judge to hear the cause from beginning to end and to 
pronounce the judgment. We are indebted to Mr. Jayarama Aiyar for drawing 
our attention to some of the older Codes and the decisions based upon them ; s0 
that we might see what Judges thought on these matters when the requirements 
of the Givil Law and the Criminal Lawwere.thesame. The rules enunciated under 
Order 18, rule r5and Order 20, rule 2 were introduced into the Civil Procedure 
in the Code of 1877. In the earlier Code of 1859, we do not find any corresponding 
rules. Mr. Jayarama Aiyar has drawn our attention to Nelson’s Commentaries 
on the Code cf Criminal Procedure, a book written in 1873. Certain passages 
in the commentary on the then sections 463 and 464 proceed on the basis that the 
law relating to Criminal Procedure is the same ag that relating to Civil Procedure ; 
and we have verified the references made therein to the proceedings of this Court. 
In the proceedings of the Madras Sudder Court dated the I1th Jyne, 1861, it was 
said : 


““ If after a Judge has left the Court, it be found that in any suit ht to a final hearing, no 
written judgment has been placed on record by him, his successor must and decide the suit, 
notwithstanding that such Judge may have pronounced judgment in the case, and made a brief note 
of his dectsion.”” 


In the proceedings of the Madras Sudder Court of the 7th August, 1849, it was s.id : 
** Jadgments written by a Civil but not pronounced in Court, cannot, in the event 

KNA barang A ee kag alaa Bani an Ge Bis aana but the cases must be 

re-investigated.” 

After reference to certain English cases, the learned Commentatcr added : 

<4 a , after iti his 7 but before deli I it In Court or 
leaves the sas Wits feet sate be considered ny Sele Saas merely aa an 
opinion,” 

In Mahomed Alilv. Asadunnissa Btbes1, a Full Bench of learned Judges of the Calcutta 
High Court were considering the effect of a number of Judgments written by members 
of the Bench and left in the office of the Registrar in accordance with the practice 
then prevailing ; and the learned Judges who pronounced the Judgments cf the 
Court held that the so-called judgments lett in the office of the Registrar were not 
Judg.nents at all but penal memoranda of the opinions of the Judges who lett 
them. It was pointed out that although these learned Judges had expressed their 
opinion with some finality in those judgments, it was not at all improbable that if 
y had had the benefit of reading the judgments of the other members of the 
Bench and had sat with them and proncunced their Judgments with them, they 
ight well have been led to decisions differing from those expressed in the 
judgments left in the office. 

In Naranbhai Vrijbkukandas v. Naroshankar Chand roshankar*, the learned 
Judges were considering an objection taken before them to the procedure 
adopted by a Munsiff in acting upon the evidence recorded by the Prin- 
cipal Sudder Ameer and were of opinion that the Munsiff had no juris- 
diction tc do so and had acted ill y. They pointed out that it was incumbent 
on every Judge to act upon the evidence of persons whom he had heard and seen 
for Wah One of the learned Judges, Tucker, J., put the matter in this way : 

of the Gode of Civil Procedure 
is that, at an original trial, the Judge who decides the cause have personally heard the evidence 
se 


anywhere 
pronounce gment on evidence taken before a predecessor in the same Court, or before a Judge 
Sia gaen a eae eee an ag a 
I consider, therefore, that when a J e of a Court of Original Jurisdiction, whose proceedings 
are regulated by the Code of Civil dure, dies, or is removed to another appo before 


evidence of the witnesscs, who have been examined by the Court which commenced the inquiry 


must be taken ds moso, unless the parties consent that the depositions already recorded shall be read 
at the hearing before the Judge or Court on whom it will devolve to pass judgment.” 


1 (1867) 9 W.R. 1 (F.B.). a. (1867) 4 Bom. FLO'R. g8 (A.J 
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The other Judges expressed similar opinions. If that is the law with regard to 
civil suits, then the procedure for the conducting of criminal trials cannot be less 
strict; for it is even more necessary in criminal cases that the Judge who writes 
and pronounces the judgment should have seen the witnesses and heard the evidence 
for hi < - 

No cases have been cited by the learned Public Prosecutor which suggest 
that prior to 1877 it was considered a ear in either civil or criminal cases 
for a Judge to pronounce a judgment he had not written or which was not based 
on evidence heard by him entirely. The importance of the Judges hearing the 
evidence of witnesses and observing their demeanour has been emphasised in many 
decisions and the possibility pointed cut of the Judge’s changing his opinion at any 
time before he ‘actually signs the judgment pronounced by him. 

It will be seen from the above analysis that the original law was that the Judge 
who writes and pronounces a judgment must be the Judge who hears all the 
evidence. This must still be deemed to be the law, except in so far as it has been 
modified by the Legislature from time to time. We have already referred to the 
provisions ot Order 18, rule 15 and Order 20, rule 2 of the Civil Procedure (ode 
which modified the law in civil cases. If there are no corresponding provisions 
in the Gode of Criminal Procedure, we shall be compelled to conclude that the 
earlier rule prevails. In Kunhammad Haji, In rel, this Gourt had to consider whether 
à Criminal Gourt had any powers of review similar to those possessed by Qivil Courts 
by virtue of Order 47 of the Code of Civil Procedure. The learned Judges pointed 
out that the Criminal Procedure Code had been passed after the Civil Procedure 
Code and had been amended many times, and held that since no powers for review 
were expressly given in the Criminal Procedure Code, it must be presumed that 
no such power exists. In the same way, we must hold that unless the Code of 
Criminal Procedure expressly provides for the pronouncement of a judgment by 
a Judge other than he who recorded the evidence, a succeeding Judge would have 
no power to do s0. 

One modification of the original strict rule was introduced into section 350 
of the present Code, which permits a succeeding Magistrate exercising jurisdiction 
to act upon the evidence resorded by his predecessor or partly recorded by him ; 
but even that modification is hedged round by provisos which give an accused 
person a right to demand that the witnesses or any of them should be re-summoned 
and re-heard. There is admittedly no corresponding rovision relating tc sessions 
trials ; but it is argued that se 367 rae Code TT the ancient rule 
and permits a judgment written by one Judge to be pronounced by his successgr. 
Sub-section ee 367 of the Code a. id 


“Every such j nt shall, except as otherwise expressly provided by this Code, be written 
by the presiding ofthe Court .....- in the language of the Court gin aa and shall contain 
the for determination, the decision thereon and the reasons for the decision, and shall 


int or 

be oint ed tigned by the presiding officer in open Court, at the time of pronouncing it.” 

If in each case where the term “ residing officer” is used, it refers to the “ presiding 
officer? who happens to hold the office at the time when the relevant act is dcne, 
then section 367 would pla to justify the writing of the judgment by the officer 
who was presiding over the Court at the time when the judgment was written and 
the pronouncement of the judgment by the Judge who happened to be holding 
office at the time of the pronouncement. In other words, a Judge who had not 
heard any of the evidence or any of the arguments could write the judgment because 
he happened to be presiding over the Court at the time when the judgment was 
written. The learned Public Prosecutor agrees that thiy intrepretation cannot 
be put on section 367 of the Criminal Procedure Code, as it would lead to gross 
violation of the fundamental principle of criminal law that the Judge who hears 
the evidence should write the judgment. He therefore asks us tu read section 367 
of the Code as if the presiding oO first referred to was not the presiding officer 
at the time of writing the judgment, but the presiding officer at the time of the 


1, (1922) 44.LMLJ. 450 : I.L.R. 46 Mad. 382. 
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recording of the evidence and the hearing ofthe arguments and the second presiding 
officer the officer presiding at the time of the pronouncement of the judgment. 
That would necessitate the use of the words “ presiding officer ” in two different 
sonses in the same sub-section—a violation of an accepted principle of interpretation 
of statutes. We are therefore driven to conclude that the presiding officer referred 
to in section 967 (1) of the Criminal Procedure Code in both cases means the presiding 
officer at the trial, who is assumed in the settion to have written and pronounced 
his judgment while still holding the same office. 


The learned Public Prosecutor has, however, a certain amount of authority 
in support of his argument. In Sankara Pillai, In ret, the learned Judges had to 
Gon whether a magistrate who delivered a judgment that his predecessor had 
intended to deliver and would doubtless have delivered if he had not been transferred, 
had jurisdiction to do so. The learned Judges disposed cf the matter very briefly 
by referring to section 367 of the Code of Criminal Prccedure And saying that 
there was, nothing in that section which that the Judga who pronounced 
the judgment had to be the same as the Judge who wrote it. They did not 
consider this section in conjunction with the rest of the Code, nor did they consider 
the principles underlying the procedure in criminal cases. Later, the matter came 
up before this Court again im a slightly different form in Savarimuthu Pula, In rel. 
The facts there were similar to these in Sankara Pillai, In rel, except that in the later 
case the succeeding magistrate declined to pronounce the judgment and decided 
to hear the evidence afresh. The question before the learned Judges was whether 
he had jurisdiction to do so. The case of Sankara Pillai, In rel, was considered by 
the learned Judges, who seemed to think that the earlier decisicn could be justified 
only on the supposition that the succeeding magistrate adopted the judgment of 
no aca ashisown. The learned Judge who delivered the leading Judgment 


“< Whatever action he takes must be under section (1) which leaves it to his discretion, There 
is no specific provision in the Criminal Procedure Gode onding to Order 20, rule a of the 

Procedure Code, under which it might be argued that the second judge was merely the mouth- 

iece of the first. A Magistrate who pronounces a judgment of his predecessor must in my opinion 
taken to adopt it as his own.” 

That would mean that the second magistrate could adopt the judgment as his own 
only if he were entitled—as perhaps a magistrate is entitled by virtue of section 350 
(1), Criminal Procedure Code—to deliver a judgment based on evidence reco 
by his predecessor. That cannot be done in a Sessions case, to which section 350 (1) 
would not apply. Moreover, it is clear in this case that Mr. Panchapakesa 
Aiyar did not adopt the judgment of Mr. Nainar as his own. He purported merely 
to be the mouth-piece of Mr. Nainar, as is indicated by the use of the following 
words at the end of the judgment: “ Pronounced in cpen Court on behalf of 
Mr. Nainar ”. In Jogesh Chandra Roy v. Surendra Mohan Roy Chowdhury®, the decision 
in Sankara Pillai, In re!, was expressly dissented from, it being held that the Sessions 
Judge had no jurisdiction to pronounce the judgment of his predecessor. If the 
decision in Sankara Pillai, In rel, purports to be an interpretation cf section 367 
of the Criminal Procedure Code without reference tc the provisions of section 350, 
Criminal Procedure Code, which deals with cases before a Magistrate, then we 
would find it difficult, with respect, to accept that interpretation as correct. But 
it is unnecessary for the purpose of disposing of this appeal to expressly dissent 
from it, because it can be distinguished on two grounds: the first 1s that already 
indicated, i.s., it dealt with a case where there was a change of magistrates, in 
which different considerations arose because of the provisions of section 350, Crimi 
Procedure Gode; and the second is that in that case the earlier magistrate continued 
in office when he wrote the judgment ; whereas in this case when the judgment 
of Mr. Nainar was written he was no longer the Sessions Judge of Chittoor. 

We may mention in passing an argument of the learned Public Prosecutor 
based on certain decisions of civil cases that although Mr. Nainar was no longer 


i: E 18 ML.J. 197. g- (1931) 35 G.W.N. 838. 
a. (1916) 32 M.L. J. 81: LL.R. 40 Mad. 108. 
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the Sessions Judge of Chittoor he was still a Sessions Judge possessing certain powers 
on account of holding that office; but we find no ground for thinking that a Sessions 
Jndige who has ceased to be the Sessions Judge of one division and has not become 
the Sessions Judge of another has any powers as a Sessions Judge simpliciter. He 
has jurisdiction to exercise the powers of a Sessions Judge only by virtue of his appoint- 
ment to a particular Sessions divisions 


We therefore held that section 367 of the Criminal Procedure Code does not 
authorise a succeeding Judge to pronounce a judgment of his predecessor. We 
agree with the learned advocates for the appellants that the moment Mr. Nainar 
handed over charge to Mr. Panchapakesa he became officio and had no 
jurisdiction to write a judgment ; and Mr. Panchapakesa Aiyar had no jurisdiction 
to pronounce a judgment based on evidence recorded by Mr. Nainar. If 
Mr. Nainar had no jurisdiction to write a judgment and if what purports to be his 
judgment is not a judgment, then the defect, if it may be so called, cannot be 
cured by section ’537 of the Criminal Procedure Code. That section says : 


“t No finding, sentence or order passed by a Court of competent jurisdiction shall be reversed 
Sh gt! Ge we. ce on account ef any ain omiedon or wa badi papa an, tha a eG RS a 


Hf, as we have held, there was no judgment and if what was pronounced by Mr. 
Panchapakesa Aiyar was merely an expression of the opinions of Mr. Nainar on 
Gis idene that he kad keed ee E EE E E ee 
and the order meant the appellants was entirely without jurisdiction and there- 
fore void. It would follow that the appellants were not lawfully convicted. 


Notice has been given to the third and fourth accused, in whose favour an 
order of acquittal was passed. Since the order purporting to acquit them 
not embodied in a valid judgment they were not legally acquitted. 3 ' 

In the result, Sessions Case No. 38 of 1945, is remanded to the Sessions Court 


for disposal after re-hearing. In other words, a fresh trial will have to be 
held by the present Sessions Judge. 


K.S. — Cas remanded for fresh trial. 


[PRIVY OOUNOIL.] 
(On appeal from the High Court of Judicature at Patna.) 


PRESENT :—Lorp THANKERTON, LORD PORTER, LORD DU Parco, Sm MADHA- 
VAN Nam AND Sim JOHN BEAUMONT. 


Ramanugrah Singh ; .. Appellani* 


U. 
The King-Emperor .. Respondent, 


Criminal Procedure Cods (V , Section 307—Reference— When justified —Powers h Ĉouri— 
Verdict of jury—Value to be BAe = 2 


of the jury must prevail, since they are jud of fact. In such cases a reference is not justified, and 

it is only by accepting their verdict that C nen Couri cai kayo dae weight tothe of the 

jury. If, however, tho High Court considers 

could have reached the conclusion arrived at by the jury, then the reference would be 

Gis ends: of june wequre chat ie esata Bocce AN, 

of the jury may not be conclusive in every case, for instance where in the light of further evidence 

placed bero ihis igh Court ihe seniiti ikawa lo Da Kne, In such cases the ends of justice 

would ire the verdict to be set aside though the jury had not acted unreasonably on the evidence 
Beiro the. i will only interfere with the verdict of the jury if it 

s the verdict ‘* perverse, in the sense of being unreasonable,” ‘‘ manifestly wrong” or ' against 

the weight of evidence.” 





*P. C. Appeal No. 75 of 1945. 18th June, 1946, 


11) ` RAMANUGRAH SINGH 0. KING-EMPEROR (P.O.). OI 


, Sham Bagdi and others, (18 LR. Empress v. Deda Ana, (1889 

LL te Bom. bea: ASAA pa re eee ERETT ; LLR. 51 Mat A 
4F.B.) and Emperor v. Bai (1992) 34 Bom.L.R. 896, approved. ace 
: . Ram LL.R. 55 Cal. ; Emperor v. Lyall and others, (1901 
“89 Gal 12 and Crown v. de eas) LR. 18 j 573» Sea. i 

Appeal by special leave from an order of the High Court of Judicature at 
Patna made on gist February 1945, convicting the appellant on a charge of 
murder and sentencing him to transportation for life upon a reference under 
-section 307 of the Code of Criminal Procedure by the Sessions Judge of Patna. 

` F. D. Casswell, K.C. and A.G.P. Pullan for Appellant. 

B. MacKenna for the Grown. 

Casseeell:—The jury had found the appellant not guilgy of murd ity of gto2. In 
ig ies S alge Oh io Eg Coat apa aa ash the og that che aka Pa 
“wes guilty of culpable homicide not amounting to murder and liable to punishment under section 304 
yoh te Tan seal Code terete ti mana Toile a ee ee et haa 


the 
jury as far as the charge under section 302 was . The Court on the other hand held 
that the was guilty of murder. eee ee ee Court three questions 
‘arise: (1) Can the Court reverse a verdict of acquittal by a on the facts, without finding 


As to the first ion the weight of authority in India is in dealing with a reference under 
section 307, the Court will only interfere with the verdict of the jury if it finds the verdict 
in the sense of being manifestly wrong, or against 

view is by the following oritics. cr en v. Dada (1889) I.L.R. 

15 Bom, 452; v. Har Mohan Das, (1 I.L.R. ; In ro Vi and ethers, 

“(1928) 55 MAN 591 : I.L.R. 51 Mad. 956 (F.B. sil Been y. Bel (1932 Bom.L.R. 896. 

A contrary view has been expressed in Emperor v. Chandra, (1997): I. 55 . 879. Here 

the High Court has not found that the verdict of the Jury was perverse or aan ADI and 

-therefore they had no power to set it aride. 

` As to the second eaten bah ihi jay and the Bocos aoe ee en hs j 
-of murder, therefore the High Oourt had no power to ct the appellant of murder. The I 

Court has failed to give due weight or weight to the opinion of the Sessions Judge and the A 

andel (1913 I.L.R. 41 Cal. 662 and Rag v. Govinda, (1876) LLR. 1 


942. 
Lastly, the evidence even if accepted is no evidence of murder or culpable homicide. The 
. Court tried the case ‘'ds nove” without giving any weight to the opinion of the Sessions Judge or 


MacKenna —I cannot say which test the High Court applied, namely, that they reversed the 
verdict of the jury because it was perverse or unreasonable, or that they could act their own 
view of the facts, and they are not bound to accept the ion of the jury, even i 
“be unreasonable. If igh Court j 
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MacKenna:—To sum up I say that the appeal should be dismissed, because even if the right test 
had been applied, the High Court would havo still reached the that they did. 
-the jury’s finding cannot be supported on the evidence. It was at least perverse of the jury t say 
-that at loast culpable homicide was not proved, when the shot was fired at a distance of only 67 feet, 


~ 


~ 


Patna, 
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Their Lordships’ Judgment was delivered by 
Lastly, if Your do not accept my construction of section 907, or are of the opinion that the- 
wrong test has been appli then Your Lordships should send it back to the High Court with directions. 
as to the proper test to be applied under section 307. ~~ 

Sm JOEN BeaumontT:—This is an appeal by special leave from an order ef” 
the High Court of Judicature at Patna made on the 21st February, 1945, convicting 
the appellant uae a charge of murder under section 302 of the Indian Penal Code 
and sentencing him to transportation for life. By the same order the High Court 
convicted the appellant upon two charges under section 324 of the Indian Penal 
Code of voluntarily causing hurt by shooting, and sentenced him upon each of 
these charges to three years’ rigorous imprisonment. This appeal relates only: 
to the conviction under section 302. 

The judgment of the High Gourt was given upon a reference made by the 
Sessions Judge* of Patna under section 307 of the Code of Criminal Procedure, 
and the matter to be determined in this appeal, relates to the duties and powers. 
of a High Court in India upon such a reference. The question has frequently- 
been considered by High Courts in India, but has not been the subject—so far as. 


‘their Lordships are aware—of a ruling by this Board. 


_ When the matter first came before the Court, the Sub-Divisional Magistrate- 
who dealt with it discharged the appellant and the other accused, being of opinion 
that the prosecution evidence was such that no Court would be likely to convict 
upon it. This order of discharge was unheld in appeal by Mr. Salisbury, the then. 
ona JAG of Patna ; but on an application in revision to the High Court at. 

t Court tcok the view that the evidence disclosed a prima facie case, 
and.ordered the commitment of the appellant under sections 302 and 324 of the 
Indian Penal 'Gode, and of the appellant and certain other persons under section 201. 
Accordingly the Magistrate framed charges against the appellant, first, of committing 
the murder of Nanku Mahton, being an offence under section 302 of the Indian 


Penal Code ; secondly, of causing hurt to Rajinder Singh by shooting him, being: 
-an offence under section 324 ; thirdly, of causing hurt to Sital Singh by shooting 


him, being an offence under section 324. There was also a charge under section 201 
of causing evidence of the murder to disappear, but nothing turns upon this since 


the High’ Court recorded no conviction upon it. 


The case was tried befofe Mr. S. K. Das, the then Sessions Judge of Patna,. 
and a jury. On the 26th August, 1944, the jury returned their verdict, and by: 
a majority of 5 to 2 acquitted the appellant upon the charge of murder under sec- 
tion 302, and by a majority of 4 to 3 convicted him upon the two charges 


-under section 324. ‘The Sessions Judge was dissatisfied with the verdict of-the jury 


upon the charge of murder brought against the appelam, and, being clearly of 
‘opinion that it was necessary for the ends of justice to do so, submitted the case of the 
appellant to the High Court under section 307 of the Code of Criminal Procedure: 
It appears from the judgment delivered by the learned Sessions Judge. and trom 
‘his letter of reference, that he thought that the jury, in convicting the appellant 
under section 324, had accepted in substance the case for the prosecution, ar 
that the acquittal of the appellant under section 302 rendered the verdict self- 
contradictory. But the case cannot be disposed of on so simple a basis. No doubt 
in convicting the appellant under section 924, the jury must be taken to’ have 
rejected the evidence of alibi set up by the appellant, and they may also be taker 
to have rejected the version of the shooting ested by the defence in cross- 
examination of the prosecution witnesses, though supported by no substantive: 
evidence, that the killing of Nanku Mahton and the wounding of Rajinder Singh 
and Sital Singh were the work of Jodhi Singh, the father of the appellant, acting. 
in self-defence, and that the shooting took place in the dalan of Jodhi's bungalow. 
But there is no inherent contradiction in the jury holding that there was satisfactory 
evidence that the appellant wounded two men in the circumstances alleged by the 
prosecution, but that there was no satisfactory evidence that he killed the third’ 
man, or alternatively, killed hir in circumstances which rendered the killing culpable- 


— 
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homicide. Any Court called upon to pronounce upcn the correctness of the verdict 
would be bound to consider the evidence. 


~ The que.tion whether the h Gourt disposed of the reference according to 
law must depend ultimately on the construction of séction 307, cf the Code of 
Criminal Precedure, but before considering the terms of that section, it ir desirable 
to netice other sections of the Code dealing with trials by jury, so as to see hew 
section 307 fits into the general picture. Section 267 provides that all trials under 
Chapter 23 (which deals with trials before High Courts and Courts of Sessions) 
before a High Court shall be by jury. Under this section all Sessions cases in the 
Presidency Towns of Madras, Bombay and Calcutta, where the h Courts 
possess original criminal jurisdiction, are tried with a jury, and the Code until 
very recently conferred no right in appeal or revision against the verdict of the 
jury, though the judge ueed not accept a majcrfty verdict with which he disagrees.. 
Secon 268 provides that all trials before a Court 6f Sewions hall be either by jury 
or with the aid of assessors, and section 269 enables the provincial government 
to direct that the trial of all offences or of any particular class of offences before: 
any Court of Session shall be by jury in any district. Section 297 oie ieee the 
aa to sum up the evidence to the jury and to lay down the law by which they 
are to be aided. Section 298 deals with the duties of the judge, who has to decide 
allquestionsoflaw. Section 299 provides that it is the duty of the fury (a) to decide 
which view of the facts is trueand then to return the verdict which under such view 
ought, according to the direction of the judge, to be returned, (c) to decide all 
questions which according to law are to be deemed questions of fact. These pro- 
visions may be compared with those in section gog relating to trials with assessors. 
That section requires the Covrt to take the opinion of of the assessors or Ly 
and to record such opinion, but expressly provides that in giving judgment the 
judge shall not be bound to conform to the opinion» of the assessor.. Section 410 
gives te ay person convicted on a trial held by a Sessions judge or an additional 
essions ju ge» a right of appeal to the High Court. Sec*ion 418 J rovides that an 
appeal may lie on a matter cf fact as well as a matter of law excepi where the trial 
was by jury, in wbicn case the appeal shall lie on a matter of law only. Section 423,. 
after conferring various powers on an Appellate Court, directs in sub-section & 
that nothing contained in the section shall authorise the Court to alter cr reverse 
the verdict of a jury unless it is of opinion that such,verdict is erroneous owing to 
a misdirection by the judge,or to a misundentsnding on the part cf the jury © 
the Lw as laid down by him.  _ 

It is clear from these sections of the Code that the legislature drew a sharp- 
distinction between a trial by jury and a trial with the aid of assessors. A Jury, 
aided by the judge, is the final tribunal fer deciding the facts ; asscssors merely 
aid the judge who decides the facts as well as the law. 

It will now be convenient to set out the terms of section 307. 

“307. (1) Ifin an iz., of trial the judge di with the verdict of the 

a ab, of TA E, all or met ee kian ars ga accused person has 

tried, and is clearly of opinion that it is necessary for the ends of justice to submit the case m 
respect of such accused person to the High Court, he shall submit the case accordingly, recording the 
grounds of his opinion, and, when the verdict is one of acquittal, stating the offence which he considers 
to have been committed, and in such case, if the accused is further under the provisions of 
section 310, shall proceed to try him on such charge as if such verdict been one of conviction. 

2) Whenever the Judge submits a case under this section, he shall not record of 

ttal or of conviction on any of the charges on which such accused has been tried, but he may 
either remand such accused to custody or admit him to bail. l ma 

(3) In dealing with the case so submitted the Court may exercise any of the powers which 
it may exercise on an appeal, and subject thereto it after considering the entire evidence and 
after giving due weight to the opinions of the Sessions Judge and the jury, acquit or convict such 
accused of any offence of which the jury could have convicted him | the charge framed and 
placed before it; and, if it convicts him, may pass such sentence as might have been passed by the 
Court of Session.” is 

Under sub-section (1) two condition, are required to justify a reference. The 
first that the judge must disagree with the verdict of the jury, calls for no comment, 
since it is obviously the fuundation for any reference. The second, that the judge 
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-must be “clearly of opinion that it is necessary for the ends of justice to submit 
the case ” is important, and in their Lordships’ opinion provides a key to the inter- 
-pretation of the section. -The legislature no doubt ised that che introduction 
of trial by jury in the Mc fussil would be experimental, and might lead to miscarriages 
-of justice through jurors, in their ignorance and inexperience, returning erroncous 
‘verdicts. Their Lordships think that the section was intended to guard against 
this danger, and not to enable the Sessions judge and the High Court to deprive 
_jurors, acting p ly within their powers, of the right to determine the facts 
conferred upon them by the Code. If the jury have reached a conclusion upon 
the evidence which a reasonable body of men might reach, itisnot n for 
the ends of justice that the Sesisons judge should refer the case to the High Court 
merely because he himself wouldehave reached a different conclusion upon the 
facta, since he is not the tribunal to determine the facts. He must go further than 
that and be of opinion that the verdict is one which no reasonable body 2f men could 
have reached upon the evidence. The powers of the High Court in dealing with 
the reference are contained in sub-section 3. It may exercise any of the ers 
which it might exercise upon an appeal and this includes the power to call fresh 
evidence conferred by section 428. The Court must consider whole case and 
give due weight to the opinions of the Sessions judge and jury, and then acquit 
or convict the accused. In their Lordships’ view the paramount consideration 
im the High Court must be whether the ends of justice require that the verdict 
ofthe jury should beset aside. In general, ifthe evidence is such that it can properly 
support a verdict either of guilty or not guilty, according to the view taken of it 
‘by the Trial Court, and if the jury take one view of the evidence and the judge 
thinks thst should have taken the other, the view of the jury must prevail, 
since they are the judges of fact. In such a case a reference is not Justified, and it 
is only by accepting their view that the High Court can give due weight to the 
opinion of the jury. If, however, the High Court considers that upon the evidence 
mo reasonable Boag of men could have reached the conclusion arrived at by the 
Jum; then the reference was justified and the ends of justice require that the verdict 
disregarded 


Their Lordships would, however, observe that the test of reasonableness on 
ihe part of the jury may not be conclusive in every case. It is possible to 
-a case in which the verdict Was justified on the evidence placed before the jury, 
but in the light of further evidence placed before the High Court the verdict is 
shown to be wrong. In such a case the ends of justice would require the verdict 
“to be set aside though the jury had not acted unreasonably. 

Their Lordships have been referred to many Indian cases on the construcuon 
-of section 307. In some of them the view has prevailed that in dealing with a 
reference er section 307, the High Court will only interfere with the verdict 
of the jury if it finds the verdict “ perverse, in the sense of being unreasonable”, 
“© manifestly wrong’, or “ against the weight of evidence”. In support of this 
“view their Lordships may refer to: Qussn v. Sham Bagdi & othars.1 Queen-Empress v. 
Dada Ana; Emperor v. Har Mohan Das?; Inre Veerappa Goundan & others;* Emperorv. 
Ba Lah,* On the other hand, in other cases the view has been taken that the 
High Court on a reference must act upon its own view of the factsand isnot bound 
to accept the opinion of the jury, even if not shown to be unreasonable. In support 
of this view, the cases Emperor v. Ram Chandra Roy’ Emperor v. Lyall & others” ; The 
Crown v. Barunck,8 may be mentioned. For the reasons already given their Lord- 
‘ships agree in substance with the reasoning in the former line of cases, but they 
-would emphasise that the requirements of the ends of justice must be the deter- 
‘mining factor both for the Sessions Judge in making a reference and for the High 
“Court in dispcsing of it. 
= 13 Beng. L.R. Appx. 19. 2° 
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It remains to consider whether in this case the High Court dealt with the 
reference in accordance with the principles enunciated above. It may be men- 
tioned that the High Court examined two witnesses, the’doctor who had given 
evidence in the Magistrate’s Court but not in the Sessions Court, and a gunnery 
expert. But their evidence does not appear to have strengthened the prosecution 
case. The judgment of the Court was delivered by Imam J., Varma J., merely 
expressing agreement. In the first paragraph of his judgment Mr. Justice Imam 
observed that since the whole case was before the Gourt under section g07 of the 
Code of Criminal Procedure, it was necessary to come to a definite conclusion on 
the evidence in the case as to whether the present appellant was guilty of the offences 
with which he had been charged. The learned Judge then discussed in detail various 
criticisms made by the defence on the prosecution case, and came to the conclusion 
that the prosecution case was proved. But he did not discuss whether the jury, 
acting reasonably within their powers, might not have been jutstified in taking 
a view mere favourable to the defence. Indeed, throughout his judgment the 
learned judge did not mention the jury, and he appears to have attached no weight 
whatever to their opinion. The judgment is appropriate to an appeal, rather than 
to a reference under section 307. 


Mr. MacKenna for the Crown has however argued that even 
if the judges of the High Court approached the case from the wrcng angle, they 
would have been bound to reach the same conclusion had they considered the 
case from the right angle, and that the appeal should be dismissed. It is necessary 
therefore to refer to some of the material passages in the judgment. Mr. Justice 
Imam noticed that all the prosecution witnesses were members of the p of 
Medhabarat, a pleader of Patna, between whom on the one side, and the a t 
and his father on the other, bitter enmity existed. The learned Judge ae gee he 
had no doubt that having regard to the enmity existing, it was necessary to examine 
the evidence against the appellant with very great care, and that throughout the 
pains D the reference he had had to keep in mind the possibility that the appellant 
might have been falsely implicated owing to the enmity. The charge that witnesses 
are biassed always affords a legitimate ground of criticism of their evidence, and 
often for rejecting it in the absence of corroboration. It was essentially a matter 
for the jury to decide whether they would accept the evidence of interested witnesses, 
but Mr. Justice Imam ignores this. 

The learned Judge discussed a certain degree of improbability in the story 
of an incident said to have taken place in Medhabarat’s dalan before the actual 
shooting, and as to this, the learned Judge said : l 

“I am unable to s on the evidence on the record that the evidence of the prosecution, that an 
dncident took place in s dalan which resulted in his and his companions flight towards 
Rikhi Singh’s courtyard was so improbable as to be disbelieved. It is true that the evidence is of 

resson 


of the witnesses and I would that the prosecution evidence is substantially true regarding the 
incident at Medhabarat’s dalan,” 

‘This passage illustrates the disregard, which appears throughout the judgment, 
-of the views of the juay. 

The learned Judge then noticed:a difficulty which had icularly impressed 
the Sub-divisional Magistrate and Sessions Judge who thought in first 
instance that no prama facis case was made out against the accused. ‘The prosecution 
case was that the men were shot whilst running away, but the medical evidence 
showed that they had not been wounded in the back. Mr. Justice Imam considered 
that the ae e might have been shot when looking round to see the man 
following them. Clearly the jury cannot be considered unreasonable if they were 
impressed with a point which a Magistrate and Sessions Judge had thought fatal 
to the prosecution case. 

The learned Judge then noticed the ent that, whilst there was corro- 
boration of the shooting of Rajinder and Sital at the places alleged by the prose- 
cution, in the finding at those places of cartridge caps, pellets, bloòd-stains and 
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marks of shot on the surrounding walls, there was no corroboration as to the place 
where Nanku was alleged to have been killed. As to this the learned judge thought 
that some corroboration was afforded by the evidence of the Inspecting Officer 
that he found that at the-place where Nanku was supposed to have been shot, the 

earth had been freshly plastered with cowdung and that he saw faint marks of blood 
beyond the plastered space. In cross-examination the Sub-Inspector had said 

that he could not say that the cowdung was just fresh ; an admission which really 
destroyed the suggestion that the place been plastered in order to conceal traces 
of the murder, since the place was examined only a few hours after the shooting. 

Apart, however, from thio, there is nothing to indicate that any of the samples of 
earth which the Sub-Inspector sent to the chemical analyst to be tested for traces of 
human blood came from the place marked “D” on the plan where Nanku is 

supposed to have been shot, and there was no evidence before the jury of any traces 
of human bloofl found at “ D.” Mr. Justice Imam then went on to consider the 

fact that no pellets were found at the p where Nanku was alleged to have been 

shot, and that there were no marks of shot on the wall behind that place. As to 

this Mr. Justice Imam suggested that it was just possible that it did not occur to 

the Sub-Inspector to examine the wall behind the point “D” more carefully 

having secured sufficient other evidence No such suggestion seems to have been 

put to the Sub-Inspector, and the jury can hardly be blamed if they did not accept 

the view that the Sub-Inspector omitted to examine the one wall really material 
on the charge of murder, though he had made a very careful examination of the 

other walls in the vicinity. The absence of any marks of shooting behind the place 

where Nanku is said to have been shot is difficult to reconcile with the prosecution. 
case as to the line of shooting. 

The learned Judge summed up his conclusions in these words : 

“The conclusion therefore at which I have arrived is that the evidence that Ramanugrah fired” 
the gun at village Bareya near the courtyard of Rikhi Singh which caused the death of Nanku 
Mahton and injured Rajinder Singh and Sital Singh as given by the prosecution is true.” 
The Court therefore convicted the appellant under sections g02 and 324. The 
Sessions Judge had expressed the opinion that the offence fell under section 304 
and not 302, but the High Court was not bound by thisopinion. In their Lordships’ 
opinion the High Court approached the reference on the right lines and 
given due weight to the opinion of the jury they would have been hound to hold 
that the reference was not justified and that the ends of justice did not require any 
interference with the verdict of the jury. It is impossible to hold that the jury were 
unreasonable or perverse in taking the view, as they seem tc have done, that for the 
shooting of Rajinder and Sital, who were relations of Madhabaret and working 
with him, and against whom, therefore, the appellani had some reason for enmity, 
the story of the eye-witnesses, corroborated as it was by scme independent evidence, 
might be accepted ; but that for the shooting of Nanku, a mere servant for whose 
murder by the appellant no motive was shown, the story of the cye-witnesses, which. 
was without any corroboration and indeed difficult to reconcile with some of the 
facts proved, was not one which could be safely accepted. There is nothing incon- 
sistent in these two views. l 

Mr. MacKenna further suggested that the case should be sent back to the 
High Ccurt for reconsideration on the lines laid down in this judgment, but as -their 
Lordships are satisfied that reconsideration of the case on such lines could only 
result in the verdict being upheld, they see no advantage in adopting this course. 

Their Lordships will therefore humbly advise His Majesty that this appeal be 
allowed, and the conviction of the appellant under section 302 of the Indian Penal 
Code and the sentence of transportation for life passed upcn him under that section 
set aside. The conviction and sentences passed on the appellant under section 324 
are not the subject of appeal and are not affected by this judgment. 

Solicitors for App t: Douglas Grant and Dold 

Solicitor for Respondent : Solicitor, India Office. 

H.J.U./KS. —— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicg KUPPUSWAMI AYYAR. 


‘Ghanta Lakshmayya .. Appellant* 
D. 

‘Ghanta Venkateswarlu being minor by next friend and guardian 

Narra Pitchayya and another .. Respondents. 

Hindu Laee—Contract ls of fam by manager—Specifc performance—If can be refused 
-on the eae Aan Reece by guardian of minor and clienations by manager of 
a So sa alienati of mi concerned it is well established that i 

po pp cepa ae noe gerne bg ly iy greed ae 


A were minors. Accordingly in the case of contracts entered into 
by a manager ofa joint Hindu on behalf of the family, the contract could be specificially enforced 


Nripendra Chandra Sarker v. Etéarali Foardar, (1929) LL.R. 57 Cal. 268 not followed. 

Ramatrishaa Reddiar v. Kasivasi Chidambara Swanigal, (1927 M.L.J. 412 and Sri Kakulım 
. Subramanyam v. Kerra Subbarao, (1944) 1 MLLJ. 147 Siti bed. i 

. Sundaramurtht Mudali, (1 M.L.J. 9, Kriskes A . Shamanna, 
-23 aaah io, dior vV. Fete | ML 3 Nasaan Gap v. arah C = 
M.L.J. : LL.R, 47 Mad. 692, Hari Har V. 17) a P.L.J. 5193, 
(1924) P 575 47 7 Aye 19. 7) a 518 Dhapo 
(1911) 21 M.L.J. 1156 : L-R. 39 LA. 1: I.L.R. gg Cal. 232 (P.C.) relied on. 

Adinarpana v. Venkatasubbaypa, (1940) 1 M.L.J. 251 : I.L.R. 1940 Mad. 852 referred to. 

The Court will not be justified in using its discretion and refusing specific performance and 
dire tie tiio Dia 10 Tee tel ney pal by Bn Teper of the debi found to be binding 
-on the sons of the manager, 

pi against the decree of the Court of the Subordinate Judge of Guntur 
in A. 5. No. 342 of 1944, preferred against the decree of the Court of the District 
Munsiff of Guntur in O. S. No. 663 of 1943. 


Konda Kotayya for Appellant. 
P. Somasundaram for Respondents. 
The Court delivered the following r 


JUDGMENT:— The plaintiff is the appellant and the appeal arises out of a suit 
‘for specific performance of a contract entered into by the defendant, the father 
of the only other defendant, namely the second defendant, who was also the manager 
of the joint family. The properties which were agreed to be sold were properties 
belongmg to the joint family. Under the terms of the agreement, 4 acres and 5 
«cents of land which was the only property which the family had then was to be 
‘sold for Rs. 1,950. Rs. 350 was received in advance and Rs. 1,000 was to be paid 
subsequently. The amount of Rs. 350 received in advance was paid to a itor 
of the ily and Rs. 875 out of the Rs. 1,000 went to discharge a decree debt 
-obtained gaini, the father and the balance of Rs. 125 was paid into Court along 
-with the plaint in the suit. The father was ex and the second defendant 
-contended that the father was leading a reckless life, that he was keeping a widow 
-and had children by her and that the debts were illegal and immoral and were not 
binding on the family and that the transaction was not binding on him. The 
‘first Gourt decreed the suit. The Subordinate Judge who heard the appeal found 
that the decree was capable of being enforced only as against the father’s share and 
not as against the son’s share. He also found that specific performance ought 
“not to be granted against the son’s share and hence granted a money decree for 
the money paid by the plaintiff, in pursuance of the contract holding that to that 
-extent the liability was binding on the son. The plaintiff has therefore filed this 
“second appeal and the second defendant, the son, has filed a memorandum of 
- CTORS oe against the decree directing him to pay the money paid by the 
plaintiff in respect of the debts of the father which he held to be binding. 


"S.A. No. 1740 of 1945. gth July, 1946. 





208 THE MADRAS LAW JOURNAL REPORTS. [1946 


The memorandum of objections is not pressed before me and is accordingly 


So far as the appeal is concerned, the learned Subordinate Judge has held' 
that as it is a discretionary relief that was prayed for, the Court in its exercise of 
discretion can direct the plaintiff to receive the money paid by him in respect of the 
debts binding on the son, but refused to direct the alienation of the property. 


- The learned Subordinate Judge has relied upon two rulings of this Court in 
support of his contention that in such cases he could refuse specific performance. 
The two cases relied on by him, namely, Ramakrishna Reddiar v. Kasivast Chidambara 
Swamigall and Sri Kakulam Subramanyam v. Kurra Subbarao,®* are both cases of two 
contracts to alienate properties entered into with the guardian of a minor. It is not 
a case in which the manager of a joint Hindu family entered into any such contract 
which was sought to be enforced against the other junior members of the family. 
The decision in Nripendra Chandra v. Ekbarali Joardar,* is no doubt a case in point. 
The Calcutta High Court has held a view which is not followed by some of the 
other High Courts including this High Court. In Ramachandra Atyar y. Sundara- 
murih Mudali,*, Krishna Aiyar v. Shamanna’, Adinarayana v. Venkatasubbayya,® and 
Narayanan Chetty v. Muthiah Chetty,’ this question had to be considered and it was 
held in all these cases that in the case of contracts entered into by a Manager bya 
joint Hindu family on behalf of the family, the contract could be specifically enforced 
even inst the minor members of the family. In Hari Charan Kuar v. Kaula Rai,’ 
the Full Bench ofthe Patna High Court has held that such a contract can be enforced. 
The same was the view'taken by the Allahabad High Court in Dhapo v. Ram Chandra”. 
The Privy Courcil decision in Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri, 1% 
is emed to in Hari Charan Kuar v. Kaula Ras®, and it was pointed out that the 
Privy Council decision did not apply to cases of alienations by joint Hindu family 
managersconsistingof minorsand adultsand this was also pointed out by my learned 
brother Venkataramana Rao, J., in Adtnarayana v. Venkatasubbayya®. This matter- 
was taken in Letters Patent Appeal, vide Adinarayana v. Venkatasubbayya,11 but the 
appellate Court had no occasion to deal with this point. So far as.alienations by 
guardians of minors are concerned it is now well established that ific performance 
of such a contract can be refused in the discretion of the Court if the minor should 
object to it on the ground that there is no mutuality. But such objection cannot be 
raised in respect of contracts entered into by persons on behalf of joint Hindu. 
families even though some of the members of the joint Hindu family were minors. 
This was pointed out in all these cases cited above both by this Court and by the 
Allahabad High Court and Patna High Court. In these circumstances, I do not 
think the learned eee was justified in finding that on the principles enunciated 
i av. Ekbarali Joardar,* he will be justified in exercising his- 


Rs. 875 out of the amount of Rs. 1,000 received in cash went to discharge the decree 
debt binding on the family. It therefore follows that according to the findings of 
both the Courts except to the extent of Rs. 125 the entire amount of consideration 


I. (1927 M.L.J. 412. ‘ oe 
2. (I ACLS. 147. a ee 2 Pat. L.J. 513 at page 517°" 
g. ries LLR. 57 268. 9. (1994) I.L.R. j 374 7 : 
4. (1 4 MLL. J. 9. 10. (1911) ar MLLJ. 1156: LR, 39° LA. 
3 1912) 2g J. 610. r: IL. Cal. a (P.O). 

- (1937) 2 ML J. 659 II., (r A I MLJ. 251: LLR. rgo. 
”, 
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1924) 46 MLJ. 575: IL.R. 47 Mad. Mad, Bsa. 
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was for a purpose which would justify the father alienating the properties. It 
cannot be said-that this is a transaction for which there was no necessity. It must 
also be remembered that the family owned only one item of property of 4 acres 
? cents and consequently it must be held that the contract was one entered into 
or a necessity binding on the family. If that be so the contract could be specifically 
enforced. It is true that subsequent to the filing of the suit the property appreciated 
in value and that was exactly the reason why the minor was prepared to have 
a decree for the money though he filed a memorandum of objections which is not 
now pressed. In these circumstances, I do not think I will be justified in agrecing 
with the learned Subordinate Judge and finding that this is a case in which the 
specific performance ought to be refused. 

The appeal is accordingly allowed, the decsee of the Subordinate Judge is se 
aside and the decree of the first Court restored. The second defendant will pay the 
costs of the plaintiff both in this Court and in the lower appellate Court. The 
memorandum of objections is dismissed but without costs. 


Leave refused. : | 
Appeal allowed and memorandum of objections dismissed. 
K.S. =e ; 


IN THE HIGH COURT OF JUDIOGOATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE WADSWORTH. 
Somasundaram Pillai | .. Pettttoner* 


D 


The Official Receiver, South Arcot .- Respondent. 


Provincial Insolvency Act (V of 1920), sections 5 and 44 (2)—HM. Agriculturists’’ Relief Act (IV of 
1938), section 21—Insoleent—A djadi in eae Absolut discharges in 1939—Exstats vested in Oficial 

; Declaration of dividend and disbursement—Petition by insolvext to Gishursement ta order to allow 
kim to claim benghts of the Act IV of 1938—Poetition to revive Habllity after discharge rooeld net Lie 

The petiti was adjudged an insolvent in 19390. He obtained an absoluto order of di 
in 1932, His properties contitied in the Lancs of tho Official Receiver fot the pecs ah Gf eatle 
fying the proved debts rateably. In 1 the first dividend was declared and was substantially 

id out. The second dividend was ing disbursement, wherethe petitioner moved the Insolvency 
Court to stay the disbursement, claiming benefits under section 21 of the Act IV of 1938. 

Held, that the debts were no longer, by reason of his absolute di , the debts of the insolvent . 
so as to attract the application of section 21 of the Act IV of.1998. were merely the debts 
of the estate vested in the Official Receiver’s hands. 


Tho petitioner i ee ee 


insolvency, was to revive that liabili Be rane E Eo pei those cee reduca s5 ai 
E eee the hope of somo remnant 
coming back to him, is he cannot do. 


Petition under section 75 of Act V of 1920, praying that the High Court will be 
pleased to revise the order of the District Gourt of South Arcot dated 15th February 
1945 and made in Q. M. A. No. 52 of 1944, preferred against the order of the Court 
of the Subordinate Judge of dalore, dated 2nd December, 1944, and made in 
I, A. No. 53 of 1944, in I. P. No. 1 of 1990. 

A. Srimvasan for Petitioner. 

T. E. Ramabhadrachariar for Respondent. 

The Qourt delivered the following 

Jupement.—The petitioner was adjudged an insolvent on 6th August, 1990. 
He obtained an absolute order of discharge on 11th December, 1992, but hi 
property continued in the hands of the Official Receiver for the ose of satisfyi 
the proved debts rateably. One dividend was declared in 1944, and has 
been substantially paid out. ‘The second dividend is pending disbursement. The 
petitioner ered the Insolvency Qourt under section 5 of the Provincial 


*"COLRP. No. 1155 of 1945. l es . Gth March, 1946, 
a9 a 
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Insolvency Act to stay the disbursement of this dividend, claiming the benefits 
under section 21 of the Madras Agriculturists’ Relief Act (IV of 1938). Section 
QI says: 

“Nothing contained in this Act shall ly to the debts payable person who has been 
ndjodicated as iaclven if prior tthe coming into foror offs Act a iv has been declared out 

is ameta.” 
It has been held that the words “has been adjudicated an insolvent ” refer to an 
adjudication continuing at any rate up to the date of the Act. The second part 
of the section says: 

“ Ifa dividend has not been so declared, this Act shall apply to the debts payable by such person 
Seep oer ne ka or E aik ENG but for his judication in 

vency.” 
- Now on the fasts of the present case it is conceded that the petitioner obtained an 
absolute discharge in 1932. ‘Thereafter by reason of the provisions of section 44 (2) 
of the Provincial Insolvency Act, he was released from all the debts provable in that 
insolvency. But by reason of the adjudication, the properties still vest in the 
Official Receiver who has to retain them for the purpose of satisfying the debts 
proved in the insolvency. But these debts were no longer, by reason of the discharge, 
the debts of the insolvent. They were merely the debts of the estate vested in the 
Official Receiver’s hands. Therefore, it is impossible to say-that these debts proved 
in the insolvency were debts payable by the petitioner. If he was seeking relief 
in respect of the debts incurred subsequent to his discharge and before the com- 
mencement of the Act he might be entitled to the benefits of the Act provided that 
he was qualified as an agriculturist and his adjudication which had ceased to affect 
his status after the discharge would not stand in his way. But that. is not the 
relief which he seeks. He having by his discharge escaped from the liability 
for the debts proVed in the insolvency is now seeking to revive that liability in order 
that he may get those debts reduced, so as to relieve the burden upon the estate 
vested in the Official Receiver in the hope of some remnant coming back to himself. . 
That, in my opinion, he cannot do. 
The revision petition is dismissed with costs. oe 
K.C. —— i Petition dismissed. 
IN THE HIGH GOURT OF JUDICGCATURE AT MADRAS.. 
PRESENT :—Mzr. Justiag SOMASYYA AND Mr. Jusriaz RAJAMANNAR. ° 


R.T. Ramayya Servai'` .. Appellant* 
D. 

R. Sama Ayyar and others .. Respondents. 

Swit to recover possession—Advarse titles adani set up—Deuring suit receiver appointed—Court ordering 
defendants to poy certain cals Tus tis for payami Disabering Qf Court orders—Defence struck 
aft by ei ee sale price ta kis hand—No ts Court to 
raat hee hyena ra papmeat of sals price tato Court—Order KI, rule 21, Procedures Gods 
(F af 1g08) not le. f 


that he had purchased the p under Ex, P-1 and that the first d was unlawfully setting 
adverse ttle. The first denied the plaintiff’s right and that the sale in favour 


defendants 1 and 4 to 6 who were all in ion of the properties for cultivation purposes, a Receiver 
was appointed and the the defendants to pay certain sums to the Receiver. Since 
the amounts were not paid in full and even the time limit by Gourt for such payments was 
exceeded, the defence was struck off by order of Gourt. Thereafter evidence was let in for plaintiff 
and a decres pasecd in his favour. Oh the question whether the Court had power to strike off defence 
in the circumstances and to pass a decree in plaintff’s fayour directing him, in turn, to pay the sale 
amount into Court, : f , 





| Appeal No, 497 of 1944. | gth July, 1946. 
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Held, that this case did not fall within the specific provisions of the Code of Civil Procedure giving 
ower to Courts to strike off defence (O. XI, r. 21). The proper procedure would have been to 
i the Receiver to take possession ith and to teke other ings for recovery of the 
amount duo from the defendant. saha ease Ja sat aay o fed er of striking out the 
defence on the ground that the amount ordered to be paid was not paid within time given. 

Held further, that the decree in favour of the plaintiff directing him at aii agan eet 
into Court the amount of sale price retained in his was not proper. The plaintiff was entitled to 
an unconditional decree for possession, leaving the vendor to take independent to recover 
the unpaid purchase money. 


Appeal against the decree of the District Court, East Tanjore at Negapaiam, 
in O. S. No. 21 of 1948, dated 28th July, 1944. 


K. S. Desikan and K. Raman for Appellant. | : 


M. S. Venkatarama Aiyar, R. Venkataraman and A. V. Vistoanatha Sastri for 
Respondents. - 


The Judgment of the Court was delivered by 


S a, ¥.—The. first defendant is the appellant. The appeal is against the 
decree of the District Court of East Tanjore passed in O'S. No. 21 of 1943. The 
plaintiff (first ondent) filed the suit to recover possession of the suit properties 
from the first defendant who is alleged to be in possession as agent or lessee of the 
plaintiff. The property. originally belonged to one Anantharama Aiyar who 
mortgaged it to the second defendant’s father in the year 1919. Anantharama 
Aiyar sold it to one Venkatasubramania Aiyar in the year 1920 directing him to 

ay off the mortgage. That was not done and Venkatasubramania Atyar died. 
The mortgagee filed O. S. No. 52 of 1930 and got a decree for about Rs. 15,000 
against the sons of Venkatasubramania Aiyar. That decree is being executed 
and it is pending as an application for scaling down the decree debt has been filed 
under the Madras Agriculturists’ Relief Act. Venkatasubramania Alyar’s sons 
sold the property on the goth of January, 1942, for Rs. 19,000 and the sale deed 
stands in the name of the plaintiff. A sum of Rs. 1,000 was paid and Rs. 18,000 
was reserved with the ee for being paid over to the mortgagee decree-holder 
after the amount due to him is ascertained in the scaling down proceedings. The 
ee that he purchased the property under Ex. P-1 and that the first defendant 
15 unla setting up adverse title. The first defendant who is the contesting 
defendant denied the plaintiff’s right and alleged that the sale in favour of the 
plaintiff was benami for himself. The main issue in the suit is whether the purchase 
in the name of the plaintiff was benami for the first defendant’s benefit. 


It would appear that the first defendant is in possession of some of the properties 
and that the other properties are in the possession of other persons who are culti- 
vating them. the course of the suit-a receiver was appointed and the 
Subordinate Judge wed defendants 1 and 4 to 6 to cultivate the lands during 
the pendency of the suit and directed them to pay certain sums to the receiver. 
The amounts directed to be paid by defendants 1 and 4 to 6 were not paid in full; - 
and after repeated orders the Subordinate Judge ultimately passed an order saying 
that if the amount was not paid by a particular date the defence will be struck off. 
Even by the time given the amount was not paid and the defence was therefore 
struck off by an order dated 14th April, 1944. Thereafter evidence was recorded 
on behalf of the plaintiff and a decree was passed. The first defendant appeals 
and the main objection is that the lower Court had no power to pass an order 

irecting the defence to be struck off for non-payment of the amount in question 
and that even if the Court had such a power the circumstances of this case did not 
justify the order which the lower Court has passed. 


It is clear that the case does not fall within the specific provisions of the Gode 
of Civil Procedure giving power to Courts to strike off a defence in certain con- 
tingencies. ‘Order XI, rule 21 of the Code provides : < i 
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“Where ank a Makan oe panda pai a atasan akang ey 
ori Ka ae be all a plaintifi, be lable to have his suit dismissed or want of prose- 
cution, and, if a defendant, to have his defence, if any, struck out . . coa. .” T 

No other provision has been brought to my notice relating to the power of the 
Gourt to strike out a defence. It is very doubtful whether section 151 of the Code 
on which reliance is placed by the learned advocate for the respondents would 
apply in a case where there is a specific provision enacted by the Legislature. . It is 
not as if the Legislature has omitted to provide for the case of striking out a defence. 
The Legislature has provided that under circumstances set out in rule 21 of Order XI, 
the Court may strike out a defence. A decision of Sundaram Chetti, J., reported 
in Venkatacharyulu v. Manchala Yesobul has been’ brought to our notice. In 
an application for appointing a receiver, one of the defe ts offered to gi 
security and he was directed to furnish security by a particular date. He furnished 
a security bond and the Court ordered the testing of the sufficiency of the security 
by issuing a warrant to an Amin to nies we the matter. The necessary batta 
for the issue of process was not paid by the defendant but he cut and carried away 
the crops on the suit land. The Court su ently passed a further orcer that 
a certain sum of money should be deposited in Court within a particular date. The 
defendant defaulted and his defence was struck off. The learned Judge held that 
section 151 of the Civil Procedure Code gave jurisdiction to the Court to pass the 
order which it did. The learned J held that as one of the parties after ae 
the appointment of a receiver, on offering to give security entered upon the lan 
and cut and carried away the crops without paying the batta for the testing of the 
sufficiency of the security offered by him, the conduct of the party amounted to a 
contempt of Gourt. There is no difficulty in agreeing with the learned Judge's 
order so far, but it is very doubtful whether even in such a case the Court can order 
the defence to be struck off. Two decisions are referred to by the learned Judge 
and the first of them is Gauri Shankar v. Mt. Manki Kumvar?. That decision had 
reference to an order to answer certain interrogatories and it is covered by Order 
XI, rule 21 of the Code to which reference has already been made. The other case 
referred to is the one reported in East Indian Railway Co. v. Fit Mal Kallu Mal?. 
That refers to a case of a defendant obtaining an adjournment on condition that 
if he did not pay the day cost ordered within a parti time his defence might be 
struck off. In a case where a party obtains an indulgence on condition of his 
defence being struck off if he did not pay a particular sum within a given date it 
might be said that he cannot go back upon his own agreement and that he must 
be held bound to the agreement. If he had not agreed to such an order the suit 
would have been proceeded with on that very day and the result would be that 
the suit would be proceeded without his being in a position to defend the suit. 
We are of opinion that these two decisions do not afford any help. 

_ Further, we are of the opinion that the lower Court was not justified in passing 
the order which it did on the 14th of April, 1 The defendant was in 
possession and a receiver was appointed. Ordinarily, the receiver must be left to 
take his own steps to recover possession from the persons in ion. If the 
defendant did not pay amount in spite of repeated orders it may be that he 
rendered himself liable to be proceeded against for contempt of Gourt. The proper 
procedure would have been to direct the receiver to take ion forthwith and 
to take other proceedings for recovery of the amount due fo the defendant. But 
that does not justify the drastic order of striking out the defence if the amount 
orderéd to be paid was not paid within the time given. 

The result is that the appeal succeeds, the decree of the lower Court is set aside 
and the suit remanded for disposal according to law. As the plaintiff respondent 
states through his advocate that he did not invite the order er appeal we order 
that the costs of this appeal should abide and be provided for in the revised decree 
of oo Court. e court-fee paid on the memorandum of appeal will be 
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The lower Court while ing a decree in favour of the plaintiff directed’ him 
to pay into Court a sum of Rs. 18,000 which was left with him under Ex. P-1. 
We fail to see how this order came to be passed or what power the Court had to 
make this order. It is not supported before us. Even where a vendor is not paid 
the price and the vendee files a suit for possession this Court has held that the vendee 
is entitled to an unconditional decree for possession leaving the vendor to take 
independent proceedings to recover the unpaid purchase money. We allow the 
plaintiff to take back the amount which he has paid into Gourt. 
© KQ. — Appeal allowed. 
IN THE HIGH GOURT OF JUDIOATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONEL Lesan, Chief Justice AND Mr. Justice 


KUPPUSWAMI AYYAR. ° < 

Patell Thimma Reddi and another .. Appellanis* ` 
D. wg 

Lakkireddigari Chinna Ranga Reddi and others .. Respondents. 


Hindu Leto— Joini famifp—Alieation—Remarriage of coparcener—Expenses of—If Jamily necessity 
binding on the family estats. 

expenses of a second marriage of a member of a Hindu joint family are not binding on the 

: cee ee ee, 


be 

performed by a widower by virtue of his first iage. Lf he wishes to re-marry, the expenses < 
should in fairness come out of his own assets and if he has no separate property, out of his share in 
the family estate. < 

aa DIN N Manak anapak kapa, I 1 MLJ. and Onkar v. Kisan S 
A.I.R. 1930 Nag. 282, app (1949) pee ut 

Bhagirathi v. Fokiuran Upedhia, (1910) I.L.R. 32 All. 575, dissented from, 

peal against the decree of the Court of the Subordinate Judge, Anantapur, 

in A. S. No. 142 of 1944, referred against the decree of the Court of the District 
Munsiff, Gooty, in O. S. No. 88 of 1943. 

E. Vinayaka Rao for Appellants. 

Kasturi Seshagiri Rao for Respondents. 

The Judgment of the Court was delivered by 

Ths Chisf Fustic—The question which the Court is called upon to decide 
in this case is whether the expenses of a second marriage of a member of a joint 
family are binding on the family estate. i l 

The first defendant was married in 1924 and by this wife he had a son. She 
died and he married again when the son by his first wife was about 7 years of age. 
For the expenses of the second marriage, he borrowed money and in order to repay 
the debt he alienated property belonging to himself and his two younger brothers, 
with whom he was joint. The youngest brother challenged the validity of the 
alienation. The trial Court (the Court of the District Munsiff of Gooty) and 
the first appellate Court (the Court of the Subordinate Judge of e held 
that the en an was not binding on the shares of the younger brothers. The 
alienee now asks for the decision of this Court. . 

In Kameswara Sashi v. Veeracharlut, a Bench of this Court held that marriage 
was one of the necessary samskaras or religious rites and that the expenses of the 
marriage of a coparcener constituted a legal necessity. It mattered not whether 
the family were Sudras or of one of the twice-born classes. The necessity was 
‘ustified as an alienation by the manager, not in the sense that it was absolutely 
indispensable, but according to Hindu ideas it would be regarded as reasonable 
and proper. This decision related to a first marriage. 


#8. A. No. 1204 of 1945. 15th July, 1946. as 
1. (1910) so MLJ. 845: I.L.R. g4 Mad. 422. 5 
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‘ The question whether the expenses of the second marriage can be regarded 
as a family necessity was considered by Venkataramana Rao, J., in Nataraja Dikshitar 
v. Mahaganapathi Dikshitari. In that case the joint family consisted of two brothers 
aged 19 and g years respectively. .The elder brother married, but his wife died 
soon afterwards. While he was still a minor his mother arranged a second marriage 
for him and to meet the expenses, she executed a usufructuary mortgage. The 
mortgagee leased the property back to the family, but as the rent agreed upon 
was not paid, he sued to eject the brothers who contended that as the mortgage 
was created for the expenses of the second marriage, it was not binding on the family. 
The learned Judge accepted this contention. He said that there could be no 
justification for the second TI of a minor. Even in the case of an adult 
it could not be regarded as an liga tion. 

A similar view was taken in Onkar v. Kisan Singh*. The appellant contends 
that regard should not be had to this case because the coparcener who married 
was then between 40 and 45 years of age and it was his fourth marriage. The 
learned Judge who heard the appeal did not base his decision merely on these 
facts. He examined the texts and found that they did not regard re-marriage 
as essential. 

For the appellant great reliance has been placed on the judgment of the Allaha- 
bad High Court in Bhagirathi v. Fokkuram Upadhia®, where an alienation to meet 
the expenses of the second marriage of a Hindu widower was regarded as an alienation 
for a lawful necessity binding on the widower’s son by his first wife. The widower 
was 28 years of age and the son was nine of age. The decision was based 
largely on the age of the widower and the tact that he had a young son. It was, 
however, accepted that every second marriage could not be regarded as a legal 
‘necessity. We are not prepared to follow this case. We consider that the correct 
principle was applied in Nataraja Dikshitar v. Mahaganapathi Dikshitar! and Onkar 
v. Kisan Singh’. 

- The first marriage of a Hindu is a sacrament and an initiatory ceremony: 
The second marriage is not. Religious rites which are required to be performed 
in the married state can be performed by a widower by virtue of his first marriage. 
It may be very desirable in the circumstances in which he finds himself for a widower 
to marry again, but as neither his personal law nor his religion require him to contract 
a second lage, it is difficult to see what justification there can be for saddling 
the expenses of the second marriage on the family estate. If he wishes to re-marry, 
the expenses incurred should in fairness come out of his own assets and if he has 
no separate property, out of his share in the family estate. 


We dismiss the appeal with costs. , 
K.S. — Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :— MR, Justice SOMAYYA. 
Kuppuswami Mudali .. Appellant* 


D. 
Thangavelu Mudaliar and another pbondents. 


.. Res 
ee ee ee eee inherited from father not binding on 
resersioners— Lomitation Act ( 1908) Articles 120 and 12 “Seip rein or declaration that alienation 
L rticls ple the reversioners at the time of by one barred 


Two sisters 4 and X inherited the p of their father and some sort of division was effected 
between them. 4 sold her share to the defendants. K’s sons who were both born at-the time of 
tho alienation and ono of whom was a minor at the time of tho suit filed the suit as reversioners for 
a declaration that the alienation by 4 is not binding on them. 





nm (I 1 MLJ. 52. 9 g. (1910) LLR. ga AIL 575. 
a. A, 1930 Nag. 282. 7 
* 8. A. No. 68 of 1946. ee gh ist April, 1946. 
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Held, (1) Assuming that the alienation was supported by consideration and for necessity, 4, one 
of the daughters cannot by herself alienate the property so as to be binding on the male reversioners 


after the death of A and A. Yelwumalai v. Natesachari, (1 1 MLL.J. 201: RG as Mad. 35; 
eer sree Maharani Sri Pusapatt Alakerayeswari, (1892) L.R. 19 I.A. 184: I.L.R. 16 Mad. 1 
(P.C.), followed. 


(2) On the question oflimitation the proper article to be applied is Article 120 and not article 125. 


(3) Where two reversioners were born on the date of alienation and one of them continues 
to be a minor on the date of the suit, he is not barred, because another reversioner who was also 
alive on the date of the alienation waited until his right became barred. The right which two sons 


of a daughter acquire in the grandfather’s property is a joint right because they take the 
property with mutual rights of survivorship but not a coparcenary right and the elder brother 
cannot give a valid discharge on behalf of his younger brother. 

Ramayya v. Veerabhadrachari, (1 a M.LJ. 117, referred to; Veramma v. Gopaladas 1918 
95 MLJ. 57: LLR 41 Mad. ffs (E.B.), explained. 3 wa (1918) 

Appeal against the decree of the Court of the Subordinate Jutge of Vellore 
in A. 5. No. 25 of 1944, preferred against the decree of the Court of the District 
Munsiff of Tiruppattur in O. S. No. 451 of 1943. 


B. V. Viswanatha Atyar for Appellant. 
T. L. Venkatarama Atyar for Respondents. 
The Court delivered the following 


JupaMenT.—Plaintiffs-respondents filed the suit out of which this second 
appeal arises for a declaration that the alienation made by Alamelu Ammal is 
not binding upon them. The properties belonged to one Ayyaswami Mudali 
who died in the year 1902 leaving a widow Nagammal and two daughters Alamelu 
Ammal and Kuppammal. Nagammal died in 1924 and thereupon Alamelu Ammal 
and Kuppammal inherited the property as the daughters of the last male holder. 
It is common case that some sort of division was effected between Alamelu Ammal 
and Kuppammal and there is a question whether this division was only for con- 
venient enjoyment or whether it was an absolute partition by which the right 
of the survivor to recover the property on the death of the predeceased sister was 
also given up. This question has not been gone into for two reasons: firstly that 
Kappan: is not a party to the alienation and secondly that the matter can 
be disposed of without going into this question, because assuming that the alienation 
was supported by consideration, Alamelu Ammal one of the daughters cannot 
by herself alienate the property so as to be binding on the male reversioners after 
the death of Alamelu Ammal and Kuppammal. It is enough to refer to the 
decision of this Gourt in Yelwnalat v. Natesachari+ which follows a decision of the 
Judicial Committee in Sn G. Radhamam v. Maharam Sri Pusapati Alakarajeswari*, In 
this case Alamelu Ammal alone sold the property and therefore even if it was for 
a necessity which is disputed by the other side, the alienation will not bind the 
ultimate reversioners. n this short ground the plaintiffs-respondents are entitled 
` to a declaration that the alienation by Alamelu Ammal under Ex. P-1 is not binding 
on them after the death of both Alamelu Ammal and Kuppammal. The question 
whether the sale would be binding on Kuppammal in case she happens to survive 
Alamelu Ammal need not be decided in this suit. If the division was an absolute 
one in the sense I have already indicated, then Kuppammal would have no right 
to recover the property from the appellant after the death of Alamelu. The 
alienee would be entitled to enjoy the property at least till the death of Kuppammal. 
But if the division was only for convenient enjoyment, then Kuppammal if ghe 
happens tó survive Alamelu Ammal, can recover the property from the appellant 
if she filed a-suit within 12 ‘years from Alamelu Aah death. But whatever 
may be the right of the alience as against Kuppammal, he has no right as against 
the male reversioners, t.¢., the daughter’s sons or any other persons who happen 
to be the actual reversioners after the death of the two daughters. 





1, (1 I M.L.J.Ro1 : LLR. I Mad. 95. (P.G.). 
8. er) L.R. 19 LA. 184: LLR 16 Mad. 1 
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The next question argued by Mr. Viswanatha Aiyar the learned advocate 
for the appellant is that the suit is barred by limitation. He rightly urges that the 
proper article of the Limitation Act applicable in this case is not Article 125 but 
Article 120. Article 125 does not apply because the plaintiffs would not be entitled 
to the property if Alamelu Ammal was dead on the date of the suit. Article 125 
runs thus :— 

“< Suit during the life of a Hindu female by a Hindtn.............cceceeece. who, if the female 
died at the date of instituting the suit would be entitled to the ion of land, to have an alienation 
of such land mado by the femalo declared to be void except for her life or until her re-marriage.” 
In this case if Alamelu died at the time of the alienation and if the plaintiffs were 
entitled to sear de of the land on that date, then Article 125 would apply to a 
suit for a declaration that the alienation by her is void except during her lifetime 
or until re-marriage. But in this*case if Alamelu was dead on the date of the suit, 
the plaintiffs Would not be entitled to possession, because there is Kuppammal. 
If the division between two sisters was an absolute division, then the ap t 
himself would be entitled to possession of the property during the lifetime of 
Kup and the plaintifis-respondents would not be entitled to possession on 
the date of the suit. If on the other hand, the partition was one for convenient 
enjoyment, even then the plaintiffs would not be entitled to possession, because 
Kuppammal as survivor would be entitled to be in possession of the p . 
Therefore, this contention of Mr. Viswanatha Aiyar is right. But the difficulty 
is that even accepting the argument of Mr. Viswanatha Aiyar, the proper article 
ofthe Limitation Act would be 120 ; that is E - 

“A suit for which no period of limitation is provided elsewhere in this schedule” 
and the plaintiff would have six years from the date when the right to sue accrued. 
Here the two plaintiffs are the sons of Kuppammal. In the plaint the first 
plaintiff is described as aged 20 and the second plaintiff as aged 15. -If the first 
plaintiff was only 20 on the date of the suit, then clearly section 6 of the Limitation 
Act applies and the suit would be within time.- But the defendant has averred 
in the written statement that the first in was more than 22 years on, the date 
of the suit and the question whether the first plaintiff was below 21 on the date of 
the suit has not been tried, But that apart, even if we assume that the first plaintiff 
was over 21, the question would still remain whether the suit would not be saved 
by section 7 of the Limitatién Act. In the present case, the two plaintiffs have a 
joint cause of action ; in fact as Mr. Viswanatha Aiyar says if there is only one cause 
of action which accrues to all the reversioners and the suit whether filed by the 
first plaintiff or the second plaintiff is a representative suit the benefit of which will 
` enure to all the reversioners alike. Therefore it is a joiat right which accrued 
on the date of the alienation to both the first and seco laintiffs. The second 
plaintiff had been-born by the date of the alienation aad therefore he also got a 
right to question the alienation made by Alamelu Ammal. That being so section 7. 
clearly applies. In that case unless the first plaintiff was capable of giving a valid 
sr irae: ec younger brother, time will not begin to run against either 
of the plaintiffs. If the true view is that it is not a joint cause of action but separate 
causes of action, each reversioner gets a separate right to question the widow’s 
alienation. Then the consequence will be that the second plaintiff's right- which 
on this hypothesis is a separate cause of action will not be barred even though the 
first plaintiff is barred and a declaration obtained by the second plaintiff will be 
on behalf of all the reversioners and will benefit the first plaintiff equally along with 
the other reversioners who are not joined in the suit. 

Itis then argued by Mr. Viswanatha Aiyar on the authority of the Full Bench 
decision in Varamma v. Gopaladasayya’, that the second plaintiff had no independent 
‘cause of action and that if the first plaintiffs right is barred, the second plaintiff 
is also barred. In that-decision the learned Judges had to deal with a case where 
the person who filed the suit was not born on the date of the alienation and the 
right of the existing reversioner to file a suit had become barred by lapse of time, 
ee s a) 


L (1918) 95 M.L.J. 57: LLR. 41 Mad. 659 (F.B.). 
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The plaintiff who was born long after the alienation said that he had independent 
cause of action on his birth and that he being a minor, his rights are saved until he 
himself attains majority and more than three years elapsed after that. It is this 
contention that was negatived by the Full Bench decision in the above case. That 
is not an authority for the position that even if the two reversioners were born on 
the date of the alienation and one of them continues to be a minor on the date of 
the suit, he is nevertheless barred, because another reversioner who was also alive 
en the date of the alienation waited until his right became barred. As pointed out 
by me in Ramayya v. Veerabadrachari}, a right which two sons of a hter acquire 
in the maternal grandfather’s property is a joint right, because they take the 
property with mutual rights of survivorship ; but it is not a.coparcenary right in 
which case alone it could be said that the elderebrother has the right of giving a 
valid discharge on behalf of his younger brother. In that-case two daughters’ 
sons inherited their maternal grandfather’s property and the suit was filed. more 
than three years after the elder attained majority. That I held would not bar 
the suit either as against the younger brother or against the elder brother. That 
is the effect of section 7. Ifthat would be so as regards a suit filed by the plaintiffs 
for possession after the death of Alamelu Ammal and Kuppammal, the answer 
must be the same where the suit is filed before the reversion opens and that for a 
declaration that the alienation made by their mothers is not valid and binding 
on them. In either case it is a joint right. One of them alone is not entitled to 
give a discharge without the concurrence of the other as it is not a coparcenary 
right and hence under section 7 the entire suit is within time. 
The second appeal fails and it is dismissed with costs. (No leave.). 


V.P.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE Yanya ALI 
N. P. Ganapathy Naicker and others .. Petthoners* 


D; 

A. M. Govindarajulu Naidu .. Respondent. 
Security bonds— T tme-limit for filing—Draft bond filed in time— T esting of security exceeding time prescribed 
Where an application by the petitioners to t security furnished as per direction of the Court 

hd dani ad ca ihe gud that honei die desk Bond wae Aletta crac the testing of the esate 

exceeded the time limit allowed for filing of the bonds, Š 
Held, that the application to accept security should be restored. It was sufficient compliance 

with the arder if the security had been tendered in time, and it was not necessary that the testing 

-of security itself should be within that time. ; 

52 M.L.J. short notes 53; Reugaseani Nadar v. Pichaimani Nadar, (1941) 2 M.L.J. 291, followed. 
If a party concerned carries out the order of Court directing him to furnish security and, in doing 


p after 
i and is rejected, the requirements of the order have not been satished. In that case the 
Court will be entitled to reject the application for accepting the security. 


Petition under section 115 of Act V of 1908 praying that the High Court will 
-be pleased to revise the order of the Court of the Subordinate Judge, Vellore, 
dated 21st August, 1945, in E.A. No. 216 of 1945 in O.S. No. 6 of 1940. 
|. N. K. Mohanarangam Pillai and M. V. Gopalarainam for Petitioners. 
! K., S. Desikan for Respondent. 

The Court delievered the following 

UDGMENT:—This revision petition arises out of an application made bv the 
-petitioners herein, in the Court of the Subordinate Judge of Vellore to accept the 


i ~ I, (1944) 2 MLJ. 117. ; ; m 
"GR, F. No, 1457 of 1945. -~ wand March; 1948. -- 
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security tendered by them and .to permit them to file fair bonds. With the details 
of the matter itself we are not concerned. It is sufficient to mention that, when an 
application was made in the second appeal arising out of a suit, for stay of execution 
of the decree, this Court ordered that the petitioners should furnish security to 
the satisfaction of the lower Court within one week of the reopening of that Court 
after the summer recess. The draft security bond, prepared on plain unstamped 
papers, was filed on the day when the Court of the Subordinate Judge reopened 
after the summer recess. It took some time for getting it tested, with the result 
that the week’s time given in the order of this Court elapsed. But the learned 
Subordinate Judge dismissed the petition, holding that it was incumbent upon 
the petitioners to file a registered and completed security bond within the time 
allowed and that the time would not get automatically extended if it was found’ 
necessary to get the bond tested. 


For this purpose, the learned Subordinate Judge relied on the decision of 
King, J. in Chathiyelan Kanna Kurup v. Raman Nayarl. That was a case which turned 
exclusively upon the of section 17 of the Provincial Small Cause Courts 
Act,. The learned Judge took the view that in section 17 an alternative is given, 
namely, that if the decree was to be set aside, the decree amount should be deposited 
or adequate security furnished. It was considered by King, J. that ifon an inter- 
oe of section 17, no deposit of the decree amount could be made after the 

pse of thirty days it should be equally assumed that the security which was only 
an alternative, should also be furnished in a completed form within the: same 
specified period. In taking this view the learned Judge followed the decision of 
Ramesan,’ J., in Balakrishna Iyer v. Pichamuthu Pillai*, which is also a case which 
arose under section 17 of the Provincial Small Cause Courts Act. King, J., in 
the decision just cited however took note of the fact that under the general law a 
different. view had been taken in this Court. In a short note case reported in 
52 M.L.J. (Short Notes) page 53, Jackson, J., held that, where security 
was ordered to be furnished within a parti time in an application for stay 
of sale, if security, was tendered within the time, even though tested after the time, 
and it proved to be eventually sufficient the petitioner must be deemed to have 
complied with the order of the Court and no petition for extension of time was. 
necessary. This view was followed by Happell, J., in a recent decision in Rangaswami 
Nadar v. ‘Pichaimam Nadar*. The learn udge was of the opinion that if security 
is tendered within the time given, it is a sufficient compliance with the order and 
the appeal cannot be rejected unless the security is tested and rejected, ` even 
though the testing is after the time fixed for furnishing it: the testing of the 
security itself need not be within the time. It is not necessary to consider the cases 
that have arisen under the Provincial Small Cause Courts Act, which, as pointed 
out, have proceeded upon the particular language of section 17, but the general 
. principle is as laid down by Jackson, J. and ay in the cases mentioned 

‘above. In practical working, it will amount to a denial of the relief to the party 
if it should be held that in such circumstances the entire process of tender, testing, 
approval by Court and registration should be completed within the limited time 
that will usually be allowed to the party. It would be sufficient, in my opinion, 
if the party concerned carries out the order of the Court directing him to j 
security and, in doing so, does all that lies in his power within the time by way 
of tendering security. Ifin the end the security that is furnished within the pres- 
cribed time is found after testing to be insufficient and is rejected, then the ire- 
ments of the order have not been satisfied. In such a case, the Court will be 
entitled to reject the application for accepting the security. In this view, it is not 
material to consider whether the draft security bond in this case could be furnished 
on plain unstamped papers or whether it should have been stamped with the 
requisite stamp, especially when as stated in the District Munsiff’s order what was 
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required to be filed was a registered security bond and production of a registered 
‘security bond duly approved by the Court within a week was physically impossible. 
This revision petition is allowed with costs. The petition in the lower 
Court will be restored and proceeded with according to law and in the light of 
the directions given in this order. 
K.C, — Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT’ MADRAS. 
PRESENT :—Mr. Justice YAHYA ALI. 


“Venkataswami Naicker .. Petitioner" 
D. $ 
Balakrishna Naicker and others .. Resfondents. 

Ciril Procedure Code (V of 1908), Order 32, rule 7—Compromiss oxt of Couri—Leave of Court not obtained 
—No record in proceadings— a eel oe eee A Final dares not possed—Suit 
-deaned to be pending. 

ee aan an aee e ng gg da ARNa waa aa Dy e nagan can a 
friend against the father and alienees. Tho preliminary decree was passed on gth April, 1992, and 


the plaintiff filed an application for declaring him a major and agreeing to deposit the Rs. go and 
aking for dls anpomiment of a Cocnumioner tur dividiag the ue properties: 
Held (1) tho order “‘ closed” is clearly not an order of disposal or dismissal and even if it did 
oe ee ecree and before a final decree is passed the suit will still 
to be pending. 
2) The conduct of the next friend in failing to deposit the commission fee within the date 
l claim and could not bind the minor or 


3 
| 


compromise 
‘Exp in the proceedings, such compromise is voidable by the minor against all parties 
kaa lai ada aan aaa ia a aik a a aa aa 


Leche Narain Marwari v. Balmukund Marwari, (1 M.L.J. 1: LLR. 4 Pat. 61: 
LR 51 LA, gar (P.C.) referred to; Ghhaba Lal v. Gore 14], Gosh MEL. 339 (P.C.) and 
Bibi v. Amna Bibi, I.L.R. 1937 AIL 917 (E.B.). followed. e 

Petition under section 115 of Act V of 1908 praying that the et Court will 
be pleased to revise the order of the Court of the District Munsiff, Srivillzputtur, 
dated 23rd November, 1945 in I.A. No. 269 of 1945 in O.S. No. 836 of 1930. 

T. S. Vatdyanatha Atyar for Petitioner. 

N. Rajagopala Atyangar for Respondent. 

JUDGMENT.—T[he first defendant in O.S. No. 836 of 1980 on the file of the 
District Munsiff’s Court, Srivilliputtur, is the petitioner in this procceding. That 
suit was brought by the plaintiff represented by his next friend and it was a suit 
for partition after setting aside some alienations. In that suit the petitioner here, 
who is the father of the first respondent, was made the first defendant. The 
second defendant was his mother. The third defendant was his grandmother, 
and defendants 4 and 5 were the alienees. They are respectively respondents 2, 3, 
4 and 5 in this matter. A preliminary decree was passed in the suit on the gth April, 
1932, and thereafter the suit was adjourned to 15th April, 1932 for the purpose 
of depositing Rs. go for payment to the Commissioner to be appointed to divide 
the property. No payment was made, and on 15th April, 1932 an order was passed 
by the (Court saying that the case was “‘ closed °. The parties took no further 
‘steps in the matter ; but on 14th October, 1933 it would appear that the minor’s 
next friend entered into a compromise out of Court with the concerned parties. 
With the details of that compromise we are not concerned here. In 1936 the next 
friend of the minor plaintiff first respondent died. The plaintiff, who was all the 
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‘time a minor, admittedly attained majority on the 21st August, 1944 and filed 
‘the present application on the 16th April, 1945 under Order XXVI rules 1g and 
"14, brd him asa major. He agreed to deposit the sum of Rs. go directed to 
be deposited by the Gourt and asked for the appointment of a Commissioner and for 
an order to divide the suit properties in two equal halves in accordance with the 
the directions given in the preliminary decree. This application was made on the 
footing that the final decree had not been passed a that for that purpose the 
proceedings were still on foot. The first respondent’s application was allowed 
in the Gourt below and he was declared a major and was directed to deposit the 
commission fees by a specified date. | 

Three objections were raised before the learned District Munsiff to the first 
respondent’s application. ‘The fit was that the application was not maintainable 
because the cdnduct of the next friend in not depositing the commission fees on 
the 15th April, 1932 amounted to an abandonment of the claim. The second 
objection was that the application was not in time, and the third objection was 
that there was a waiver on the pee of the plaintiff and hence he was estopped-from 
instituting the petition. The learned advocate for the petitioner was not able to 
satisfy me that any of these objections are tenable. I fail to see how the application 
is not maintainable on the ground that the next friend failed to desposit the cothmission 
fee within the date ifed and how that conduct would amount to an aban- 
donment of the claim; and how such an abandonment would bind the minor 
or would prevent him from questioning these proceedings after attaining majority- 
On the question cf limitation also, the minor was obviously entitled within three 
years after attaining majority to repudiate the transactions and it is’ not clear 
that there was any waiver or estoppel arising from the circumstance or from the 
conduct of the parties. : ' : 


: ki 

The real contention put forward before me on behalf of the petitiorer is that, 
although the minor after attaining age is entitied to seek to avoid'the compromi 
that was entered into on his by his next friend, it is open to him (the Bite: 
ner) to plead the compromise as an adjustment of the claim and his complaint was 
that this particular plea of adjustment was not considered in the Court. below. 
I do not find from the judgment of the lower Court that any such objection or plea 
was raised precisely in that.form. The learned advocate for the petitioner -relies 
on the decision of the. Privy Council in Madan Theatres Lid. v. Dinshaw and Go., 
Bankers, Lid), from which it appears that such a plea of adjustment would be 
tenable. But in that case there was no difficulty arising from the minority of a party 
and there was no need to consider the scope, t and operation of Order ; 
rule 7 of the Civil Procedure Code. Mr. Rajagopala Aiyangar, the learned advocate 
for the respondent, while conceding that it may be open to the petitione? to plead 
and put forward such adjustment in appropriate cases, contends that in this case 
Order XXXII, rule 7 is a complete bar to the raising of such a plea. Under that 
rule it is incumbent upon a next friend or guardian of a minor in a sujt to which 
8 minor is a party to obtain the leave of the Court with regard to any agreement 
or compromise that he may enter into on behalf of a minor with reference to the 
suit in which he acts wee next friend or guardian. That leave has under that 
rule to be expressly récorded in the proceedings, and sub-rule 2 provides that any 
such agreement or compromise entered into without the leave of the Court so 
recorded be voidable against all parties other than the minor. Very 
recently the nature and effect of this rule was considered by the Privy Council 
in Chhaba Lal v. Kallu Lai*, and their Lordships made this observation : 

“At the same time it is clear that the terms of Order ga, ied wW 
was no formal cation by the guardian ed litem for ajan his NaN per ara Rica 


agreement for reference to arbitration, nor any such leave formally given, or expressly recorded 
in the i The note on the d i i 
be aos ee | a gah E oes not show that the Judge realised 


ors. The requirement i 
that the leave of Court be expremly recorded in the proceedings was added in roca’ aud St 


Thomas 5trangman for the appellant says that the addition to the Tule merely gave statutory effect 
a maa aana aaa a ee 
14 ~{1945) 2 M.L.J. 367 (P.Q). 2. (1946) 1 MLJ. 339 (PG). ` 
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to the ous practice, Be that as it the is 
kadang Ak janah a kad ah rule is imperative and in their Lordships’ view its 
Further it was rointed out ‘txelying on a ruling of the Full Bench of the “Allahabad 
High Court in Maiam Bibi v. Amna Bibi}, that an agreement which removes the 
decision of a matter in set Ja from the jurisdiction of the Court and refers it to 
some outside party is clearly an agreement with reference to the suit and not only 
falls within the terins of the rule, but comes within the mischief at which the rule 
PP to be aimed. Their Lordships said : 


“The interests of minors might well be sacrificed reference to arbitration and 

it is necessary that their interest be protected the minors successfully challenge 
t to refer as not made in compliance with sub-section (f mia of rule 7, it is avokled against al 

parties under sub-section (2).” 
These remarks, in my judgment, apply forcibly to the present case. Here also 
the matter was referred to a mediator, taking the case out of the hands of the Court 
and an adjustment seems to have been arrived at, for which, under rule 7, it was 
imperative to take the leave of the Court and to get it recorded in the P 
of the suit. The only possible way of getting out of thissituation would be to contend 
that the suit itself was no longer pending in view of the order ““ closed ” that was 
passed by the Court on the 15th April, 1932. But such an order is clearly an order 
which cannot be deemed to amount to a or dismissal of the suit. Even 
if it did amount to a dismissal, it has been held by the Privy Council in Lachm 
Narain Marwari v. Balmukund Marwari’, that after a preliminary decree, notwith- 
standing a dismissal, the suit will still be held to be pending. 


The civil revision petition is dismissed with costs. 


V.P.S. — Pehtion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice Horwi. 
V. H. Subramania Vadiar, Trustee of Vatakanthara Thiruvenga- 4 
tappan Devaswam and the representative of the said villagers .. Appellant" 
D. ; 
Sreenivasa Vadiar, Secretary, Sree Krishna ae Madom, 
Thiruvengatappan. Devaswam- za Respondsni. 
Cel tree Coda (F ian), Order ee ee TT „to person not really 
interested—Voriance of order stage—Permissibility. 
Order 1, rule 8, Se re ee ee ene 
who instituted the suit. Where a person is wrongly granted permission to represent a body that 


decision is not final and can be reegitated at a later stage by the trial Court, or at any rate the order 
oa rth renee torr 


y. Krishna Aiper v 47 MLL. , relied on. Gafurclli (Sayed A 
and others) v. Mei a Samin end EEA 65, is nadah. = 
Appeal agains | the decree of rane of the Subordinate Judge’ of South 


Malabar at Cilicut dated 7th October, 1944, and passed in A. S. No. 135 of 1944, 
preferred against the decree of the Court of the District Munsiff of Palghat in O. 5. 
No. 67 of 1942. 


G. S. Swaminathan for Appellant. 
C. K. Viswanatha Atyar for Respondent. 


The Court delivered the following 


JupGMENT.—The two points raised in this second appeal are those set out for 
determination in the lower appellate Gourt. They are these — 
(1) Whether the Madham in question is an institution appertaining to Thiruvenge- 
Devaswom, of which the plaintiff is trustee ; ; 
(2) Tf not, whether the plaintiff is entitled to any of the reliefs claimed in the plaint asa repre- 
i villagers of V Village. 


1 I.L.R. 1997 AIL 317 ae ga1 : LL.R. 4 Pat, 61 (P.O). 
2.. (1924) 47 ML f. 441 LR. 51 LA 
*S. A. No. 729 of 1945. a toth July, 1946. .: 
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Both these points were decided against the appellant-in the Courts below. 

The first point is one of fact. The learned advocate for the appellant criticises 
the judgment of the lower appellate Court and points out that some of the docu- 
ments have not received cient consideration. He points out, for example, 
such a sentence as this : i 
“Ry, Per to P-6, PB and P-11 relied on by the plaintiff do not in any way help the plaintifs 


case.” . 


He contends that this is a very improper way of dealing with these important 
documents. It is to be remembered, however, that the judgment of the lower - 
appellate Court was a concurring one. In view of the fact that the learned District 
Munsiff discussed the whole case very thoroughly and examined every document 
carefully, it was unnecessary for the lower appellate Court to repeat the arguments 
of the District Munsiff. I find no reason r disturbing this concurrent finding 
of fact.- 


The second point is a combined question of fact and law. The question of 
fact is whether the plaintiff was a villager, and the second is, assuming that he was 
not, did the permission granted by the trial Court to the plaintiff to represent the 
villagers, prevent that Court and the ap te Courts from considering the question 
whether he was entitled to sue? I find no reason for not accepting the concurrent 
finding of the Courts below that the appellant was not a villager. Both the Courts 
were also of the opinion on the evidence that only the villagers had a right to manage 
the Bhajana Madom. 


It is ed that when a Court grants permission to a person to represent a 
body, that decision is binding on the parties and cannot be re-agitated at any other 
stage of the suit or appeal. It is enough to see how injurious it might be to 
an institution if a person not entitled to represent it, eae even inimical to it, 
were to obtain an order in his favour haps obtained ex parte—to represent that 
institution, and upon the Qourt’s finding that he was not entitled to represent 
the institution, it could not dismiss the suit on that ground and was forced to pass 
a decree binding on the institution, when all the persons interested in the institution 
were content with the management and did not wish it to be interfered with. 
The learned advocate for the a t, however, relies on the decision of the 
Bombay High Oourt in Gafuralli (Sayad Amar and others) v. Mohtddin (Shamsuddin 
and others)1. There, certain Mahomedans were appointed under Order 1, rule 8, 
to represent a mosque. A successor to the judge who granted the permission, 
ana eee the arguments for a large number of other persons interested in the 
mosque, who contended that the character of the plaintiff did not entitle him to 
present the.community and that some other persons should be appointed, deleted 
the names of the original plaintiffs and substituted some others. It was held by 
the learned Judges of the Bombay High Court that this could not be done, that 
it was not open to a succeeding Subordjnate Judge to nullify an order passed by 
his predecessor, and that sub-rule (2) of that rule provided ample opportunity 
_ to the others to get themselves impleaded as parties. Even that decision does not 

however say that it is SAF to the ap te Court to hold that the trial Court 
ought not to have permi the plai to file the suit. Moreover, the dispute 
there was between persons undoubtedly entitled to enjoy the institution as to who 
was the best qualified to represent it. No harm was done to anybody by allowi 
the plaintiffs to represent the institution ; because the others equally te 
in ihe institution could get themselves impleaded. A different situation arises 
when the person who brings the suit is not entitled to represent the community 
a all. Wenkatasubba Rao, J., in V. Krishna Atyar v. Pachayappa Chetti and others", 
“Order 1, rule 8, Civil Procedure Code the existence of a right of suit in the plaintiff 
who instituted the suit; and the community of between him and others of the clam is the 
prerequisite necessary, to enable him to represent that clas. If the plaintiff tyrns out not to be a 


~ 
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member of the class on whose behalf he professed to institute the suit, the suit is not a representative 
Betapa tp Hide Se Pang pacakan aini Re > 
With respect, I am in entire agreement with the learned Judge. 

It may be mentioned that the learned Munsiff did not attempt to decide in 


the application under Order 1, rule 8, whether the plaintiff was a resident of the 
village and was entitled to sue on behalf of the community. What he said was this : 


“The ion to filo a suit in a representative capacity is to meet the contention 
that that this Bhajana Madon docs not pertain to the Devaswom. che pada Ada adap peop 
of the H. R. E. Act cannot stand. permission prayed for is = : 


The een whether the plaintiff was a villager and therefore entitled to represent 
the jana Madom, he made an issue in the suit and no objection was taken to 
the framing of such an issue by the plaintiff. ° 
I cannot therefore agree with the learned advocate for the petitioner that the 
uestion could not be agitated in the trial Court. Even if it could not be agitated 
ere, it could be done in appeal. It is not ible to believe that there is no 
remedy against a wrong order passed by a trial Court under Order 1, rule 8. 
The appeal fails, and is accordingly dismissed with costs. 
B.V.V. — Appeal dismissed. 


[PRIVY OOUNOLL.] 
(On appeal from the Supreme Court of the Island of Ceylon.) 
PRESENT :—LORD PORTER, Lorp Du Parco AND Sm JOHN BEAUMONT. 
V. S. Subbiah Nadar, Administrator of Estate of T. P. Sokkalal 


Ram Sait .. Appellani* 
D. 
E. P. Kumaraval Nadar (deceased) and others .. Respondents. 
Trade Mark—Passing of/—Colourable imitation—Dejfencs of concurrent user—Burden of proaf—Registration 
— Evidentiary valus. 


Where it is found that the defendants originally copied the trade mark of the plaintiffs the 
finding cana: 6 heey, burden on the delengan to Piw a ay Dara nt user on their part was 
honest. Evidence of long concurrent user to the knowledge of the plaintiff in such circumstances 
that the plaintiff must bo deemed to have acquiesced in such user and waived any right to object 
to it might suffice. Mere registration of a trade mark, though it proves that such was in exis 
tence at tho time of registration does not prove user of the mark. 

Appeal from a judgment of the Supreme Court of Ceylon dated 19th June, 
1939, reversing the judgment of the District Court of Colombo. 

D. N. Pritt, L.M.D. De Silva and Stephen Chapman for Appellant. 

James Mould for Respondents. 

Their Lordships’ Judgment was delivered by 

Sm Jonn BEAUMONT.—This is an appeal by special leave from a judgment 
and pe dated 19th June, 1939, of the Supreme Court of the Island of Ceylon 
which reversed a judgment and decree dated 17th June, 1998, of the District Court 
of Colombo. 

The suit out of which this appeal arises was brought on the 11th November, 
1936, in the District Court of Colombo, by T. P. Sokkalal Ram Sait (who is herein- 
after called the plaintiff) against E. P. Kumaraval Nadar, who was defendant 
No. 1, his partners the respondents Nos. 2-4 who were defendants 2-4, and res- 
pondent No. 5, who was defendant No. 5, and was the manager in Ceylon of the 
other defendants. The plaintiff died pending the appeal to His Majesty in Council, 
and the appellant, as administrator of his estate, has been brought on record as 
appellant. The said E. P. Kumaraval Nadar also died pending the appeal, and 
his widow and children have been substituted for him as respondent No. I. 


* P, C. Appeal No. 29 of 1940. 11th April, 1946. 
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By his plaint, the plaintiff alleged that he was the manufacturer of beedies 
(a small and cheap of cigarette) and carried on business in Colombo ; that 
in connection with such business he was the proprietor of a trade-mark consisting 
of the device of a portrait of the plaintiff in a turban surrounded by rays of light 
and other distinctive features, and that the trade-mark was registered in the Register 
of Trade-marks in Geylon under No. 4919 in class 45 in respect of beedi on the 15th 
June, 1930; that theplaintiff was also the proprietor of a trade-mark consisting of the 
device of a circle containing the portrait of the plaintiff in a turban and that the 
said trade-mark was registered in the said Register of Trade-marks under No. 5929 
in the said class on the 26th September, 1934; that the plaintiff had extensively 
used the said trade-marks on packets of beedies manufactured and sold by him 
since the 1926 and 1934 respectively ; that by reason of the said user the plain- 
tiff’s ies marked with the sail trade-mark and figures had become known to 
purchasers and intending purchasers as ‘‘ Photo Mark beedies,”’ ‘‘ Ram Sait beedies ” 
and ‘‘ Sokkalal beedies,” and that in the beedie trade, “Photo Mark beedies,” 
“Ram Sait beedies”’ and “ Sokkalal beedies ” meant the beedies made and sold 
by the plaintiff ; that the defendants had infringed the plaintiff’s said trade-marks 
and had advertised and sold at Colombo beedies not of the plaintiff’s manufacture 
as “ Photo Mark beedies.” The plaintiff claimed an injunction to restrain’ such 
infringement and passing-off. = 

The defendants in their answers denied infringement and passing-off, and 
further pleaded that they had used the marks complained of by the plaintiff in 
connection with their trade in beedies from a date anterior to either the date of 
user or the date of registration of the marks Nos. 4919 and 5929 by the plaintiff. 


On the 8th February, 1937, the plaintiff with the leave of the Court amended 
his fo by alleging user of the e-mark No. 4919 from the year 1915 in place 
of the year 1926, and on the goth June, 1937, the plaint was further amended by 
leave by substituting the year 1912 for the year 1915. _ In view of these amendments 
which put back from 1926 to 1912 the alleged date of the first user by the plaintiff 
of his trade-mark No. 4919, the defendants on the 1st July, 1937, obtained leave 
to amend their answer by praying that the first four defendants be declared entitled 
to have their trade-marks registered in the Register of Trade-marks and that the 
Registrar of Trade-marks be directed to register the same in the Register of trade- 
marks. -This amendment enabled the defendants to raise the issue of honest con- 
current user, which will be dealt with later in this judgment. 


At the commencement of the trial, the position with regard to registration 
as found by the trial judge, whose finding on this point has not been challenged, 
was as follows. The plaintiff had registered in Ceylon his trade-mark No. 4919 
on the 18th January, 1930, and his trade-mark No. 5929 on the 2nd March, 1994. 
(These were in fact the dates of application for registration.) On the 6th February, 
1934, the defendants made an application No. 5903 to register a trade-mark containing 
a portrait of E. P. Kumaraval Nadar in a dress very similar to that worn by 
the plaintiff in the portraits on his trade-marks, surrounded by features closely 
resembling those surrounding the plaintiffs portrait in Trade-mark No. 4919. 
The Registrar refused registration on the pout that the mark so closely resembled 
the plaintiff smark, as to becalculated to deceive, and the application was withdrawn 
by the defendants without prejudice to their rights on the 29th June, 1936. Subse- 

uently, the defendants made application to register a label in connection with 
their “ Falcon ” brand, which contained a portrait said to be a portrait of one 
of the defendants. On objection being taken by the plaintiff, the defendants 
undertook to delete the portion of the mark which contained a portrait in a round 
label, and to pay any costs, which might be directed by the Registrar-General 
to be paid to the plainitiff. A further application was made by the defendants 
on the 11th January, 1936, to register another trade-mark, but on opposition from 
the plaintiff the matter was not proceeded with. On 1st July, 1937, during the 
pendency of this action the defendants made applications Nos. 6778 (Ex. D-69) 
6779 (Ex.-D 70) and 6780 (Ex.-D 71) for registration of marks containing portraits 
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and other features alleged to resemble those in the trade-marks of the plaintiff. 
These are the marks which are alleged to be an infringement of the plaintiffs 
two trade-marks, In 1915 the defendants registered their trade-mark with the 
Chamber of Commerce in Madras, and in 1917 the plaintiff registered his trade- 
mark with the same Chamber of Commerce. In 1925 the defendants registered 
their trade-mark with the Chamber of Commerce in Calcutta. ' ; 

At the trial the learned judge raised twenty issues, many of which wert 
sub-divided, but only a few of such issues are relevant on this appeal. Shortly 
summarised, the relevant issues are: (1) Whether the plaintiff's trade-marks 
Nos. 4919 and 5929 have been infringed by the defendants; (2) Whether the plaintiff 
is entitled to restrain the defendants from selling their beedies under the designation 
of “ Photo Mark beedies” ; (3) Whether the defendants used their marks from 
a date anterior to either the date of user by the plaintiff or the registration of the 
marks 4919 and 5929, 80 as to entitle them to the use of their said marks; (4) Whether 
there has been an honest concurrent user by the defendants of their said marks so as 
to entitle the first four defendants to procure such marks to be registered in Ceylon. 
The learned judge`also raised an issue as to whether registration of the plaintiff’s 
gaid trade-marks entitled them to prevent the user by the defendants of the features 
and devices surrounding the portraits of the plaintiff, and he that 
issue in the affirmative. In their Lordships’ view, this issuc raised a purely hypotheti- 
cal question which the learned judge ought not to have raised or attem ted to 
answer. The question of infringement must be answered in relation to the p aintiff’s 
trade-marks as a whole, and not to particular parts of them. There is no evidence 
that the defendants have made use of a mark containing the features surrounding 
the plaintiff’s portrait either without any portrait, or with a portrait in no way 
resembling that of the plaintiff, and the question whether such a mark if and when 
adopted by the defendants will involve infringement of the plaintiff’s marks docs 
not arise. 

The learned judge held that the defendants had infringed the plaintiff's trade- 
marks, that there had been no anterior user as alleged by the defendants and no 
honest concurrent user, and that the defendants had passed off beedies not of the 
plaintiff’s manufacture under the description of “ Photo Mark beedies,” and he 
granted the injunctions asked for. On ap the Supreme Court, whilst not 
disputing that the defendants’ marks so closely resembled the plaintiff's registered 
trade-marks as to be calculated to deceive, considered that the defendgnts had 
proved anterior user as alleged by them and that they had also proved honest 
concurrent user, though it was unnecessary to rely upon that. The Court 
therefore allowed the appeal, dismissed the plaintiffs action, awarded the defen- 


dants Rs. 300 damages in of an interim injunction which had been granted 
to the plaintiff, and di the Sai jalal to proceed with the applications to 
register the defendants’ marks regardless of the opposition of the plaintiff. 


There being no evidence of actual deception the issue of infringement, which 
is the first issue to be decided, turns primarily upon a comparison of the trade- 
marks registered by the plaintiff with those used and sought to be registered by the 
defendants as aforesaid. The similarities between the rival marks were summa- 
rised by Mr. Justice Wijeyewardene in his judgment in the Supreme Court in 
these terms : 

‘The trade-mark No. 4919 . . . Contains in the centro a portrait of the plaintiff, who is a 
man of South India, wearing a North Indian turban and an open coat without a tie; There is a 
halo serving asa d. On either side of the figure is a pillar above which is draped a 
curtain, At each of the four corners ofthe coloured design surrounding the portrait, the pillars 
and the curtain, is a plane, and between cach set of planes is a figure like rei aie cami bell: 
The outstanding colours used to complete the picture are black and yellow. On all sides of the 
Portrait there are legends in Marathi and Tamil. 

““ The trade-mark No. 5929 e > a consists of the device of a circle containing a portrait as 
depicted in trade-mark 4919. ve 

““ The trade-mark No. of the defendants contains in the centre a’ it of the first defendant, 
who is himself a man of South India, wearing a North Indian turban an open coat without a tic. 
There are also the halo serving as a the he elongated 
dumb-bells placed in the samo position as in the iff’s trade-mark 4919. There are also some 
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legenda on all sides of the portrait in Marathi and Tamil. The predominating colours are black 
The learned trial Judge had also noted another point of similarity, namely, 
that the defendants’ mark contained in Tamil characters words importing that 
E. P. Kumaraval was the true or original Sait, whilst on the plaintiff’s mark 
No. 5929 were the words “ Ram Sait Beedie ” both in English and Tamil characters. 
Their Lordships do not attach significance to the si ity in colours between 
the mark of the plaintiff and the defendants since they understand that the labels were 
issued in a large variety of colours. But the other points of similarity are very 
marked. There are, of course, minor points of difference in the devices or features 
surrounding the portraits, but the only substantial difference between the marks 
15 that the plaintiff’s marks contain a portrait of the plaintiff, whilst the defendants’ 
marks contain a portrait of E. P. Kumaraval Nadar. It is not disputed that the 
laintiff has no monopoly in the right to display a portrait as part of a trade-mark. 
e defendants have a perfect right to display a_portrait of one of themselves 
on their own mark so Jong as their portrait itself or their portrait together with the 
‘surrounding devices does not so closely resemble the plaintiff’s portrait and devices 
as to lead to confusion. The defendants’ portrait is of E. P. Kumaraval Nadar 
in a Marathi dress and head-dress similar to the dress and head-dress in the plaintiff's 
photo and surrounded by a series of almost identical features. It is in evidence 
that most of the people who purchase beedies are illiterate and are unlikely to 
moake a close examination of labels on the beedies which they purchase. Their 
Lordships have no hesitation in holding that the general effect on the mind of 
anybody dealing in beedi:s would be to confuse the beedies sold under the marks 
and labels of the defendants with those sold under the plaintiff’s trade-mark, 
and both Courts in Ceylon appear to have been of that view. In their Lordships’ 
‘opinion the marks are faa calculated to lead’ to confusion and deception and 
the similarities are so close as to make it impossible to suppose that such marks 
-were devised independently of each other. In the absence of any evidence of a 
common origin, the conclusion must be that one copied the mark of the other. 
The evidence on record ‘shows that the plaintiff’s case was that he left his native 
place of Mukkudal in the Tinnevelly District in the Madras Presidency in his co 
year and went to Bombay to learn the manufacture of beedies with an uncle. He 
remained in Bombay for sixeyears and then returned to Mukkudal where he 
‘commenced the manufacture of beedies. He first adopted the labels with photo- 
graph in 1919, the design being made by a man in Madras and the labels being 
rinted in Bombay. On his return from Bombay he adopted the names of 
okkadal Ram Sait, and he adopted the dress and head-dress shown in his registered 
trade-marks as a result of his sojourn in Bombay. On the other hand the defendants, 
who also manufacture beedies in Mukkadal, have offered no explanation of the 
circumstances in which they adopted their device, and Particularly why, though 
£. P. Kumaraval Nadar was a man of South India, he to display a portrait 
of himself in Marathi dress and head-dress closely resembling that in the plaintiff’s 
photos ; nor why he referred to himself as the only original Sait, when Sait was 
mot his name, though it was a name adopted by the plaintiff. 


-— The only conclusion their Lordships can come to on the evidence is that the 
defendants copied the design of the plaintiff. é 

The issues which next arise for consideration are those of anterior user, and 
honest concurrent user, by the defendants, and on these issues the burden is 
upon the defendants. f 

In considering these issues it is necessary to notice the relevant provisions 
of the Trade-marks Ordinance dated ist January, 1927, being Chapter 121 of 
the Legislative Enactments of Ceylon. Section g.of.the said Ordinance provides: 

‘Tt shall not be lawful to register as a trade-mark or part of a trade-mark matter, the use 
of which would by reason of its being calculated to deceive or otherwise be disentitled to protection 
in a Court of Justice.” 4 : 
Section 19 provides: 
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“In case of honest concurrent user or of other special circumstances which in the opinion of the- 
Court or R make it proper so to do, the Court or R may permit the registration of 
the same or of nearly identical trade-marks, for same or description of goods. 

more than one proprietor, subject to such conditions and limitations, if any, as to modo or place 
of user or otherwise as the Court or Registrar may think it right to impose.” 
Sections 38 provides : 

“ Subject to the provisions of section 40 of this Ordinance, and to any limitations and conditions 
entered upon the regi , the registration of a person as proprietor of a trade-mark shall, if valid 
give to such person the exclusive right to the use of such trade-mark upon or in connec tion with the 
goods in respect of which it is registered.” f 
Section 40 provides :` 

“In all ings relating to a registered trade-mark . . . . the original registration: 
Rt a shall, he ea platen of 7 pears fom the OE T wich original Tes Ma Kon 
onie g . be taken to be valid in all respects unless such original registration! was obtained by 
fraud, or unless the trade-mark an eg provisions of section 9 of this Ordinance > 
Provided that nothmg im this Ordinnace entitle the proprietor of a registered trade-mark to 
interfere with or festrain the user by any person of a similar trade-mark upon or in connection with 
goods upon or in connection with which such person has, by himeelfor by his predecessors in busines, 
continually used such trade-mark from a date anterior to the user or registration, whichever is the- 
earlier, of the first-mentioned trade-mark, by the proprietor thereof or his predecessors in busines 
or to object (on such user being proved) to such person being put upon the register for such similar 
trade-mark in respect of such goods the provisions of on 19 of this Ordinance.” 

Upon these issues a large number of witnesses were called on behalf both 
of the plaintiff and the defendants, and on the whole the learned trial Judge 
accepted the evidence on behalf of the plaintiff and disbelieved that given on behalf 
of the defendants. The Supreme Court differed from the learned Judge on bis 
appreciation of the evidence, and the conclusion which it reached on the issue 
of anterior user was that the defendants had used continuously in Ceylon the device 
on their trade-mark from January, 1916, and that the plaintiff had made no user of 
the device on his trade-marks prior to thatdate. The learned Judges of the Supreme 
Court recognised the danger of differing from the trial Judge who had seen the 
witnesseson questionsof fact, but they considered that the trial Judge had overlooked, 
or at any rate failed to give due effect to, the fact that the defendants had registered 
their mark in Madras in the year 1915. Atthe material time, and indeed down. 
to the trial of this suit, there was no statutory law jn India relating to the registration 
of trade-marks. But parties desirous of registering A trade-mark could do so in 
the Chambers of Commerce in certain towns including Madras. It is not disputed 
that the defendants had registered in the Chamber of Commerce in a. 
mark very similar to the one in dispute in this suit in the year 1915. .Such 
registration conferred no legal right-on the defendants, but the Supreme Court 
thought it a clear inference to draw therefrom that the mark had been used by the 
defendants from about the time of such registration. Their Lordships are not 
prepared to attach to such registration the importance assigned to it by the Judges 
of the Supreme Court. The registration no doubt proves that the defendants’ 
mark was in existence in the year 1915, but it does not prove user of the mark even 
in India, and much less in Ceylon, which is the only place in which user is relevant. 
The document on which the Supreme Court relied for its finding that the defendants’ 
mark had been used continuously in Ceylon from January 1916, is Exhibit D-2, 
which is-an extract from the defendants’ account books and which shows that from 
the grd January, 1916, for the rest of that year a considerable number of beedies 
were sent by the defendants to a dealer named T. M. K. Mohamed Kasim in 
Colombo. is Exhibit, however, does not mention the brands of beedies sent. 
The oral evidence given on behalf of the defendants was to the effect that the only 
brand of beedies whicn they imported into Ceylon between 1916 and 1930 was 
the Kumaraval brand, though at the time they dealt in other brands in India, 
and that the Kumaraval brand was always sold under a label with a portrait of 
E. P. Kumaraval Nadar in the form on the mark which they were seeking 
to register. This evidence was contradicted by evidence given on behalf of the 
plaintiff, was rejected by the learned District Judge, and was supported by no 
documentary evidence. The first document relating to Ceylon which mentions 
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Kumaraval beedies is Exhibit D. 180, a postcard from Kandy dated 27th September, 
1926, addressed to the defendants’ firm at Mukkudal ordering one parcel of 
amaraval beedies, but there is no evidence that this was supplied under the 
disputed marks. There is no document on record which shows that before about 
1930 any beedies of the defendants were sold under the disputed mark, and it is 
very aiffcult to suppose that no such documentary evidence exists, if in fact this 
mark was in constant use from 1916 onwards. The labels with the portrait of 
E. P. Kumaraval Nadar must have been printed somewhere, but no orders, invoices 
or receipts relating to such printing are produced, nor any old copies of the labels. 
The defendants’ evidence was that considerable sums were spent Gs hom in adver- 
tisement, but no advertisement was put in evidence. It is strange too if the defend- 
ants had been selling their beedieg under this trade-mark since 1916 that they took 
no step to oppose the registration by the plaintiff in 1930 and 1934 of his very 
similar marks. It is to be noticed also that when on the 17th December, 1935, 
the plaintiff by his proctor wrote to the defendants’ firm a ‘etter, Exhibit D. 204, 
complaining that they were infringing the plaintiff’s trade marks, Nos. 4919 and 
5929, the defendants in their reply of the 27th December, 1935, Exhibit D.205, 
denied that they were selling beedies under any mark which resembled any of the 
, plaintiff’s marks, but did not suggest that for many years past they had been using 
the mark complained of. Moreover, even if the defendants’ mark was first used 
in Ceylon in 1916, there is no evidence of continuous user between that date and 
about 1930. On a careful review of the whole of the evidence, their Lordships 
agree with the finding of the trial Judge that the defendants have not proved user 
of their mark prior to the user of the plaintiffs mark. 

On the issue of honest concurrent user the evidence is to a great extent the 
same as that in relation to the issue of anterior user. It is not disputed that from 
about 1928 or 1930, not only the defendants but other traders in Ceylon have been 

ing marks resembling in a greater or less degree the trade-marks of the plaintiff, 
and the evidence shows that the plaintiff in a good many instances took steps to 
prevent such user. The opposition of the plaintiff to the efforts of the defendants 
to register their marks has already been noticed. The finding of their Lordships 
that the defendants originally copied the trade-mark of the plaintiff casts a heavy 
burden on the defendants to show that any concurrent user on their part was honest. 
Evidence of long concurrent tiser to the knowledge of the plaintiff in such circum- 
stances that the plaintiff must be deemed to have acqui in such user and waived 
any right to object to it might suffice, but there is no such evidence. 

That leaves only the issue whether the defendants have sold or dealt in their 
beedies by the description of “‘ Photo” or ‘‘ Photo Mark ” beedies, and whether 
the plaintiff can restrain such action. On this issue their Lordships agree with the 
Supreme Court in thinking that the plaintiff failed. There is a certain amount 
of evidence that the plaintiff’s beedies are asked for as “* Photo” or ““ Photo Mark ” 
beedies, though they are also asked for as “‘ Sokkalal”’ or “‘ Ram Sait” beedies, 
descriptions which it is not suggested are applied to the defendants’ goods. There. 
is no evidence whatever that any person asking for “ Photo” or ““ Photo Mark ” 
beedies, has been given the defendants’ beedies and has subsequently complained 
because he did not get the beedies of the plaintiff. The evidence far short of 
showing that the description “ Photo” or “Photo Mark” beedies has come to 
be regarded in Ceylon as denoting exclusively the beedies of the plaintiff. 

In the result their Lordships think that the appellant is entitled to an injunction 
to restrain infringement of his two trade-marks, but is not entitled to an injunction 
to restrain ing off. With regard to costs, the correct order would have been 
to give the plaintiff the general costs of the action, and to give the defendants tne 
costs of the issues on which they succeeded. ‘The costs would seem not to have 
been greatly increased by the issue on which the defendants succeeded, since the 
same witnesses dealt with all the issues, but no doubt the proceedings have been 
somewhat prolonged by the raising of such issues. ‘Their ips think it im- 
practicable to re-open the taxation of costs and they propose th re to allow to 
the defendants some relief against the general costs of the action. “ 
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Their Lordships therefore will humbly advise His Majesty that this appeal 
be allowed and that the order of the Supreme Court dated roth une, 1939, and 
the order of the District Judge dated 17th June, 1938, be set aside ; that thea pellant 
is entitled to an injunction to restrain the respondents, their servants anal nts 
from infringing the appellant’s trade-marks Nos. 4919 and 5929 by the marks of 
the respondents sought to be registered under applications Nos. 6778, 6779 and 6780 
dated ist July, 1937, being Exhibits D.69, D.70, D. 71 or by the use pee other 
mark or device being a colourable imitation of the appellant’s said trade-marks 
or either of them and that the respondents be ordered to deliver to the appellant 
upon oath or affirmation all labels, bills, invoices, letters, forms or other documents 
in the possession or under the control of the respondents bearing the said marks 
‘sought to be registered by the respondents or any of them for erasure or cancellation. 


The respondents must pay to the appellant two-thirds of the costs df the appellant 
and the plaintiff of the trial, of the appeal to the Supreme Court and of the appeal 
to His Majesty in Council. 


H.J.U./K.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDIOGATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AIYER. 


T. Umar Pulavar .. Appellant* 
U 


Dawood Rowther and others `.. Respondents. 
Transfer of Property Act (IV ef 1882), Section 111 (g)—Application of the suction te agricultural 


"Section 111 ofthe Act embodies a principle of justice, equity and good . d 
iiaee atrae oL AHE orere sun a a Na E YA Kb iy aerei 
with settled usages, in the absence of special reasons it applies to agricultural leases even more 
forcefully than to non-agricultural leases and a proper notice to quit by the landlord to the tenant 
ris necessary before instituting a suit. 

Appeal against the decree of the District Court, Madura, in A. S. No. 262 
-of 1944, preferred against the decree of the Court of the District Munsiff of Melur 
in O. S. No. 168 of 1943. 


K. S. Rajagopalachariar for Appellant. 
T. L. Venkatarama Atyar for Respondents. | 


The Court delivered the following 


JUDGMENT.—A new point not raised in the Courts below is now taken on behalf 
-* of the plaintiff-appellant. He says that in applying section 111 (g) of the Transfer 
-of Property Act to the facts of this case and holding that even where forfeiture has 
been incurred on the ground of a denial of the landlord’s title a notice in writing 
«determining the lease is necessary, the lower Courts overlooked the fact that this 
was an agricultural lease which is exempt from the operation of the provisions 
of Chapter V of the Transfer of Property Act. Under section 111 (g) as it originally 
“stood, the landlord was bound in the case of such a forfeiture to show by some act 
of his an intention to determine the lease. The question often arose whether 
‘section III (g) in that form was applicable to agricultural leases and the prepon- 
-derance of authority was in favour of the view that though under section 117 of 
the Act agricul leases were excluded from the scope of the provisions of the 
‘particular chapter, still the principle embodied in the section could be applied 
to such leases also as a rule of justice, equity and good conscience. One of the 
points that the Courts were called upon to consider in this connection on the wording 
-of the section as it originally s was whether the act to be done by the lessor 
to show his intention to determine the lease was an act which had to recede the 
institution of the suit or whether the launching of the suit could itself = regarded 





Second Appeal No. 2098 of 1945. ` ` moe -  ggth March, 1946. 
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as such an act. Following the rule of English Law before the enactment of section 
146 of the Law of Property Act, 1925, it was held in two decisions that in cases of 
tenancies not governed by the Act, either because they came into existence before 
the Act, or because they were in the nature of agricultural leases, the institution 
of the suit was itself enough. Padmanabhagya ant, was one such case where 
the lease had been executed long before the Transfer of Property Act came into 
: force, and it points out that the decision in Venkataramana Bhatta v. Gundaraya?, to 
‘tthe effect that some act independent of the institution of the suit was necessary 
even with reference to a lease executed before the Transfer of-Property Act was 
probably due to the circumstance that the attention of the Court was not drawn 
to the fact that the lease in that case was prior to the Transfer of Property Act. 
Another case on the same line is that reported in Korapalw v. Narayanan®, where 
the lease came, into existence after the Transfer of ae Act but was an agri- 
cultural lease. Sadasiva Aiyar, J., with whom Tyabji, J., concurred, observed 
that no act was at all necessary on the part of the plaintiff to take advantage (as 
his share of the land) of the forfeiture clause 1n the lease deed. It is for the 
purpose of attenuating the rigour of the law as thus interpreted and applied in 
such decisions that section 111 (g) was amended in 1929 and it was e clear 
that even in the case of forfeiture by denial of the landlord’s title a notice in writing 
determining the lease must be given. The principle so embodied in the section 
as a result of this amendmen* becomes, so to say, a principle of justice, equity and 
conscience which must be held to govern even agricultural leases, though: 
under section 117 of the Act they are exempt from the operation of the chapter. 
To-hold that with reference to agricultural leases previous notice determining the © 
tenancy is not necessary is to ignore the policy of the Act as disclosed by the amend- ` 
ment which was intended to afford all tenants greater protection than what was 
afforded by the decisions which interpreted section 111 (g) as it originally stood. 
It is reasonably clear that if notice is necessary with reference to non-agricultural 
leases it is still more n in the case of agricultural leases where larger interests. 
are at stake, generally speaking, and where in the absence of a proper notice 
to quit the right to the standing crops raised a} the tenants might itself become 
a subject of dispute as between them and the ord. The following observations. 
of Sir John Wallis, C.J., in Krishna Shetti v. Gilbert Pinto*, can be usefully quoted in- 
this connection : ; i 
‘t Thoe fact that agricultural leases such as this one are excepted from the operation of 
Sections 105 to 116, Transfer of Property Act does not, in my opinion affect the present question. 
The Act was by eminent English lawyers to reproduce the rules of English law, in so far 
as they are of general application and rest on principlo as well as authority, and its provisions are 
in my opinion binding on us as rules of justice, equity and good conscience, when we have to. 
deal with agricul leases in the absence of any special reason for not applying them. The 


Once we reach the position that section 111 (g) as amended embodies a principle 
of justice, E and good conscience, it follows that it should apply to agricultural 
leases as even more forcefully perhaps than to non-agricultural leases. 

I hold therefore that the lower Courts have rightly decided that the plaintiff’s: 
suit must fail in the absence of a proper notice to quit and dismiss this second appeal 
with costs. 

Leave to appeal is refused. 

V.P.S. | — Appeal dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justigk Horw1.t. 


Mylavaram N agayya 


D. < 
The Penukonda Co-operative Town Bank, Ltd., by its President .. Respondent. 
~ Limitation Act (IX of 1908), Article g6—Applicadilit»p—Mistake in sale held in erccution—Claim by 
auction purchaser for return af the purchase moary—Limitation— Starting fotat. - 

In execution of an award in favour of a co-operative society a house was b ht to salo, A 
roversioner of the last male holder of the property put in a clum petition which a; pa eng He 
filed a claim suit and succeeded in it on 31st M , 1938. . An ap was preferred to the District 
Court which was dismissed on 4th Apri 1941 and the widow of the last male holder obtained 
possession from the auction purchaser on 7 April, 1949. Thé auction purchaser filed a suit on 
agrd January, 1944, for the return of the purchase Bee On a question of limitation, | 

Held, (i) Article 96 and not Article 97 of the Limitation Act applied to the case. 

Japanthi Rudrayya v. Jayaniki Subbarayeppa, A.I.R. 1941 Mad. 742, relied on. 

(ii) Time began to run from gist March, 1938, the date when the decree of the trial Court 
was passed and not from 4th April, 1941, the date of the appellate Court decree. When the first 
Gourt passed its decree the plaintiff was informed and had knowledge that a mistake had been made. 
Although there was still the possibility that the oe ar Court might reverse the decree of the first 
Court, yet the laintiff continued to have knowledge and since the appeal was ised, 

laintff’s know continued uninterrupted from the date of the decree of the trial Court. 

Fuscarn Boid v. Pirtkichand Lal Chowdhury, 1918) 36 MLJ. 557: LR. 46 LA 52: LLR. 46 
Cal, 670 (P.C.); Nedukandes Pakuran v. pest andan Kutb, (1922) M.W.N. 561 and Mertend 
"Makada v. Dhondo Moreskewar, (1920) I.L.R. 45 Bom. 582, referred to. 

Petition under section 25 of Act IX of 1887, praying that the High Court will . 
be pleased to revise the decree of the Qourt of the District Munsiff of Penukonda, 


dated 28th October, 1944, and passed in S. Q. No. 25 of 1944. 
V. S. Narasimhachari for Petitioner. l 
~ Kasturi Seshagiri Rao and Kastari Stoaprasada Rao for Respondent. 


~ ¿The Court delivered the following 

JunamenT.—A member of a Go-o tive Society, by name Narasimha Sastri 
borrowed a sum of money from the Society and purported to mortgage to it the 
house in which he was living. In fact, he was a tenant of that house and had no 
right whatsoever ; but the fraud he played on the Society was not detected and his 
mortgage was accepted. When he did not pay the debt, an application was filed 
before the Deputy Registrar of Co-operative Societies in Claim No. 7138-34 for 
the amount due. An award was and in due course E. P. No. 693 0 1933-34 
was filed by the Co-operative Society and the property brought to sale. e 
reversioner of the last male owner of the house during the course of these pro- 
ceedings put in a claim petition. His petition was dismissed ; but he filed a daa 
suit, O. ẹ No. 41 of 1937, in the Court of the District Munsiff of Penukonda and 
succeeded on gist March, 1938. An appeal was preferred to the District Court 
which was dismissed on 4th April, 1941. The widow of the last male holder on 
aand March, 1943, issued a notice to the plaintiff to give her ion; and in 
accordance with that request possession was given to her by the plaintiff on 7th 
April, 1943. Nine mondi later, on 23rd January, 1944, the plaintiff filed S. Q. 
No. 25 of 1944, out of which this petition arises, for the return of the purchase 
money. The suit was dismissed on the ground that it was barred by time, being 
more than three years from the date on which he knew that a mistake had been 
made in selling him the house that he had purchased in Court auction. 


The lower Court applied Article 96 of the Limitation Act, which relates to 
a relief based on the ground of mistake. The time for filing such a suit is three years 
from the date when the mistake becomes known to the plaintiff. The learned 
advocate for the petitioner argues here, as he did in the lower Court, that ‘the 
proper Article to apply is not Article 96 but Article 97, the suit being, he says, one 
PEN a a a a a 


Petitioner* 


#0. R, P. No. 423 of 1945. Be sgth July, 1946, 
gi 
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for money paid upon existing consideration which afterwards failed. The learned 
advocate has referred to many decisions—which it is unnecessary to quote here— 
where sales were not void ab initio, because they were good until avoided by 
some other person, for example, by a reversioner disputing an alienation made by a 
widow. In such cases, it is obvious that the sale was originally good and the con- 
sideration failed only when a person entitled to avoid the transaction actually did so. 
The only decision in the petitioner’s favour which related to a bona fide sale—such 
` as is the case here—in which a mistake was made by all concerned is Narsing Shivbakas 
` v. Pachu Rambakast. The learned Judges who decided that case did not consider 


the applicability of Article 96. were concerned with the question whetner 
Article 97 p p or Article 62 ; as betwcen these two Articles they had no 
doubt that 


icle 97 was the oy he ie Article. The learned advocate for the 
petitioner relieg on a dictum of the learned Judges that possession is all the con- 
sideration that the vendee is entitled to. ith great respect, I cannot agree that 
when a person pays money for property, the only thing to which he is entitled is 
possession. He certainly has a right to a good title also, and if he is not given a 
good title as well as possession the consideration fails. All the decisions bearing 
on this question were very carefully considered by King, J., in Jayanthi Rudrayya 
v. e Subbarayappa* and it is unnecessary for me to repeat his arguments, with 
which I am in complete agreement. He had to consider the very question that is 
before me here, whether Article 96 applied or Article 97; and he gave reasons 
based on earlier authorities that Article 96 and not Article 97 applied. That case 


is sought to be distinguished by Mr. Narasimhachari on the ground that no pos- - 


session was there given, whereas in the present case possession was given. But the 

ion that the petitioner got was from aman who, altho In possession 
kici knew that he had no title to the property whatsoever. When a person 
who knows he has no title puts another person into possession he is not giving him 
anything at all as consideration for the money paid. I am unable, therefore, 
to draw any distinction between this case and Jayanthi Rudrayya v. Jayanthi Subba- 
rayappa*. 

Another question that arises in this petition is whether time began to run from 
gist March, 19938, the date when the decree of the trial Court was passed, or 4th 
April, 1941, the date of the appellate Court decree. The learned advocate for 
the petitioner very reasonably ed that the matter was uncertain at the time 
when the first decree was p » because there was always the possibility -that 
that decision might be reversed in appeal. Unfortunately for the petitioner, their 
Lordships of the Privy Council in Toin Boid v. Pirthichand Lal CGhowdhwery?, in 
dealing with a question of failure of consideration, had to consider whether con- 
sideration must be deemed to have failed when the trial Court found that there 
was no consideration or whether it failed only when the appellate Court determined 
the matter. Their Lordships said : ; : 

“Both Courts have held that the failure of consideration was at the date of the first Court's 
decree. Their Lordships feel no doubt that as betwoen these two decrees this is the correct view; 
aga ee AEH coat be = theory ee other dian ee kasri i a sanga alal nen ene 
an ccree 18 no on. an, nor 15 
oy ep a aaa Na lal anes een 
This decision was followed in Nadukandes Pakuran v. Kuyattil Kandan Kutty*. The 
learned advocate for the petitioner seeks to distinguish those cases from the one 
now under consideration by pointing out that we are not here concerned with the 

tion of failure of E E but with the condition of the plaintiff’s mind. 

t is argued, not without reason, that the petitioner could not-have known at the 
date of the trial Gourt’s decree that a mistake had been made; because there was 
a possibility that the appellate Gourt might hold that no mistake had been made. 
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This very question was considered in Martand Mahadev v. Dhondo Moreshwar. 
Although that case was rather different from the Privy Council case, in that the 
Court was considering a question of mistake and not failure of consideratio 
yet the learned Judges followed the Privy Council decision, saying : 
hat E the plaintiff suit was dimimed and they then discovered by the decision of the Court 
mortgage to course to appeal cavour 
aea PEE a eE a as shai: Wares tle: 
to me quite clear that the discovery of the mistake, dated certainly from not later than the 
first Court’s decree and time then began to run against the plaintiffs.” 
Applying the reasoning of the above cases, it would therefore seem that when the 
first Court passed its decree, the plaintiff was informed and had knowledge that 
a mistake had been made. Although there was sgill the possibility that the appellate 
Court might reverse the decree of the first Court, yet the plaintiff continued to 
have knowledge and, since the appeal was dismissed, the plaintiff’s knowledge 
continued uninterrupted from the date of the decree of the trial Court. 
The petition is dismissed with costs. 
K.S. —— Petition dismissed. 
IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 


PRESENT :—Mnr. JUSTIGE CHANDRASEKHARA AIYAR. 


Gedela Atchayya and others .. Appellants* 

i U. à 

Koppisetti Appalaraju and another .- Respondents. 
Civil Procedure Coda (V of 1908), Order 20, rala 12 (Madras)—Suit to recover possession a denages 


—Wo claim for future mesne profits— subsequent application for 
Bie ee TA thee oan Pe ee ee 
Debt Conciliation Act (XT of 1996), section 10 (2)— Whether liability for future mesns profits can bs a ‘debt’. 

In a suit to recover powession of site fram defendants 1 to 3, to have a street restored and for 
payment of a certain amount as es, the decree in favour of plamtiffs in 1991 directed defendants 
I to § to remove the enclosure round the site, to put plaintiffs in possession ofit and to pay plaintiffs 
a certain amount as damages for the year 1928. se wen ja Pana A sani gi E anan aw 
to 1928 and the decree was silent about it. The decree-holdem applied in 1943 under Order 20, 
rule 19, Civil Procedure Code, for the ascertainment of t mesne profits and for a decres 
sean tops ascertained. The first defendant alone realsted the application on the grounds 

a 


amount so 

liability had become discharged under Madras Debt*Conciliation Act, 1936, section 10 
(2) (5) the Ra ETEA under Order ao, rule 12, Civil Procedure Code, ian maintainable 
and was misconceived in that the decree never alluded to any future mesne profits. 

Held, (1 liabili havi judicated upon 
decision ae Gout nae eA id her bare hoes eee aa be gak A 
‘debt’ within the meaning of the Madras Debt Conciliation Act. 

2) That the Court jurisdicti e lication under Order go, rule 12 
Civil Brovediare Code, pee ka ee S PAER ja the of the suit itself and 
there having been no such claim and the decree having been silent, the relief should be deemed to 
have been refused. : ; 

Muthayya Kone v. Rakappan Ambalam, (1935) 70 MLJ. 87, distinguished. - 

Appeal against the order of the Court of the Subordinate Judge of Cocanada 
dated grst January, 1945, and made in A. S. No. 205 of 1944 A. No. 221 of 
1943 in O. S. No. 204 of 1929, District Munsiff’s Court of Peddapuram). 

M. Appa Rao for Appellants. 

C. Rama Rao for Respondents. 

The Court made the following 7 

ORDER. —Original Suit No. 204 of 1929 was a suit to recover possession of a 
site from defendants 1 to 3, to have a street restored, and for the payment of a sum 
of Rs. 50 as damages for the year 1928. The plaint was presented on 19th July, 
1929. There was a decree in favour of the plaintiffs on 17th August, 1931, directing 
defendants 1 to 3 to remove the enclosure around the site that ay had put tp 
and to put the plaintiffs in possession of it so that it might be available for communal 
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user of the plaintiffs and the defendants; the street was to be restored to its original 
condition, and defendants 1 to 3 were directed to pay the plaintiffs Rs. 30 as 
damages for the year 1928. ere was no claim for mesne profits subsequent 
to 1928 and the décree awarded none. The decree-holders app ed to the District 
Munsiff in I. A. No. 221 of 1943 for the ascertainment of future mesne profits 
under Order 20, rule 12, Civil Procedure Code and for a decree for the amount 
that may be ascertained. They were resisted by the first defendant, one of the 
three judgment-debtors, who pleaded that the liability had become discharged 
by reason of section 10, clause (2) of the Madras Debt Conciliation Act, 1939, 
(a) as he applied for a settlement of his debts and the decree-holders did not file 
any statement setting out this debt arising in connection with future mesne 
profits and (b) that the application under Order 20, rule 12, Civil Procedure 
Code, was misconceived, as the decree did not award any future mesne profits nor 
direct any enquiry in this connection. 

The District Munsiff dismissed the petition, accepting the first contention 
but rejecting the second. On appeal, the Subordinate Judge held that the petition 
under Order 20, rule 12, Civil Procedure Code, was maintainable but that the 
liability for future mesne profits could not. be described as a “debt” within the 
meaning of the Madras Debt Conciliation Act to be wiped out or discharged by 
reason of the omission of the creditor to file a statement, as contemplated under 
section 10, clause-(1) of the Act. He pointed out further that, as regards the liability 
for mesne profits of defendants 2 and 3, there could be no question of its being wiped 
out, as they did not go before the Debt Conciliation Board, and that the petition 
was, in any event, wrongly dismissed go far as they were concerned, He remanded 
the petition to the lower Court for fresh disposal. It is against this order of remand 
that this miscellaneous appeal has been filed. 


- It is fairly clear that the liability for future mesne profits, not adjudicated 
upon by any decision of a Court and the amount being unascertained, cannot 
well be described as a “debt” within the meaning of the Act. It would really 
be doing violence to the ordi meaning of the word to give it this wide and 
all embracing interpretation. e definition of the word given in the Act does 
not warrant it. A mature debt, as distinguished from an immature debt, refers 
to a sum of money that is payable immediately as contrasted with a sum that is 
due but the payment of which is postponed. < 


-Itis equally clear that the liability for mesne profits of defendants 2 and g 
cannot be said to be wiped out by anything that the first defendant did and the 
decree-holders omitted to do vis-a-vis the first defendant’s act. The argument is 
plausible that, by reason of the failure of the decree-holders to file a statement, 
the first defendant’s debt has been wiped off. To say that the joint and several 
liability of defendants 2 and g is also wiped out is to confer on the debtor a protection 
which would never have been intended by the framers of the Act. 


But on the first point, L think the appellant is on firm ground. The District 
Munsiff held that the petition-was maintainable because the Madras amendment 
to Order 20, rule 12, Civil Procedure Code, introducing clause (3) was compre- 
hensive. The Subordinate Judge took the same view on the strength of the decision 
in Mi Kons v. Rakappan Ambalam!. In my view, they were both wrong. 
The M amendment, as it was introduced in 1911 and as it was further amended 
inf 1941, merely provides for the procedure to be adopted in ascertaining the mesne 

rofits. It does not say that, when there was no claim for future mesne profits 
m the suit and the decree therefore did not award any, still the Court can, on an 
application, proceed to ascertain such mesne profits and pass a final decree. For 
a decree there must be a preliminary decree, and the preliminary decree must 
say something which the final decree is to carry into effect. Where the preliminary 
decree a no future mesne profits, there can be no final decree awarding the 
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same. The amendment introduced to prescribe the procedure to be adopted in 
such_cases,—whether the enquiry was to be held by the appellate burt itself or 
was to be held by the first Court and whether the enquiry was to be on the appli- 
cation of the decree-holder or otherwise,—has nothing whatever to do with the 
EA whether any relief could be granted later by a Court in a suit, which has 

ctified into a decree and which does not award such relief. The trouble about 
the amendment was quite different. When, as it originally stood, it spoke of 
an application by the decree-holder, the question arose whether Article 181 of the 
Limitation Act applied. In Ramasubramanya Pattar v. Karimbil Pat’, 
it was held that the Article was inapplicable and that the word “ application 
referred to in sub-rule (3) could not be held, having re to the intention of 
those who framed the rule, to mean an application falling within Article’ 181. 
It was in this decision that it was suggested that sub-rule (3) should be amended 
suitably to make it quite clear that the mischief of Article 181 should not apply, 
and it was in pursuance of this suggestion that the rule has been further amended 
and stands, as it does now, with the word “ application ” taken out and the words 
‘shall whenever moved to do so by the decree-holder ” substituted. 


Muthayya Kone v. Rakappan Ambalam* has no application at all. The question 
whether there can be a claim for subsequent mesne profits not awarded in a prior 
suit arosein a later suit filed for such subsequent profits and the defendant contended 
that, as he had deposited in Gourt some money which he was called upon to deposit 
for obtaining a stay order and as he had stated in his written statement in one of 
the previous suits that the plaintiff was at liberty to take possession of the lands, 
he was not liable for subsequent mesne profits. It was in this connection that 
Varadachariar, J., pointed out: S 

“It is immaterial that in the present case there was no direction in the decree itself for future 
meme profits. These provisions indicate the primary liability of the defendant for posession of 
the immovable property.” ; l 
He does not lay down that, where there is no claim for future mesne profits in a suit 
and where the decree does not award any future mesne profits, the Court can, 
either of its‘own accord, or moved to do so by the decree-holder, declare in that 
suit liability for future mesne profits and ascertain the amount. The Court has 
no jurisdiction to do so and clauses (1) and (2) of Order 20, rule 12, Civil Procedure 
Code, are quite clear on the subject. The decree “must direct the enquiry. 
Formerly, the question of mesne profits was relegated to the stage of execution. 
Now it has to be done in the suit itself, Even in a case where relief is claimed but 
the decree is silent, the relief must be deemed to have been refused. Here we 
have a case where there was no claim put forward at all for future mesne profits. 
It is a matter for some surprise that two Courts should have held that still an 
application under Order 20, rule 12, Civil Procedure Gode, would lie. p 

As I hold that the petition was not maintainable, the order will be that it will 
stand dismissed with costs right through. ; - í 

No leave. l 

K:C. — Appeal dismissed. 
[PRIVY COUNOIL.] oo 48 

(On appeal from the High Court of Judicature at Allahabad.) 
PRESENT :—LORD MACMILLAN, LORD DU Parcg AND SIR JOHN BEAUMONT. 


- 


Kuar Shyam Pratap Singh : .. Appellant® < 
D. i - 

The Collector of Etawah, representing Rani Rathorni Narain Ta 

Kunwar and others - ,. Raspondents: © 
Kunwar Kalka Singh l : .. Appellant: 

D. ; E ae : 

Thakur Shyam Pratap Singh and others .. Respondents 
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Hindu Lar—Impartible estate—Will by holder of an estate governed by the rule. of lineal ‘primogeniture 


—Goastruction and — Pedi pared the Court of Wards in pursuance of statutory i 
Sources of information ot oe Vike ike ee as to il acts. 


A will executed by the holder of an impartible estate governed by the rule of lineal primogeniture 
was in the following terms : 


mnor, therefore during his minority, my mother, B, who was my guardian during my minori 
and who managed the entire estate very well, shallsemiainahe auardianopine alert aon 2 
shall manage the entire estate. I have, therefore, executed this will while in a sound state of body 


It cannot be said that the words would amount to 2 gift to P, because there are no direct words of 
gift in the will, and there was no object in giving to the ad ted son property which he would inherit 
ake the whole estate are as consistent with 


Even if it were construed as a gift to P, it is impossible to hold that it had the effect of changing 
the character of the p from that ofan impartible Raj governed by therule of lineal primogeni- 
ture. Soto hold plainly defeat the intention of the testator as disclosed in the document. 


A pedigree prepared by the Court of Wards in purmance of the directions contained in the 
Court of Wards Manual prepared under the Act is an official document prepared by a public 


based its findings, In such a case the Court must assume that the Court cf Wards did its duty to 
tho best of its ability, and based the pedigree on material of the accuracy of which it was 
satisfied 


D. N. Pritt, K.C., R. K. Handoo and B. Sen for Appellant Kunwar Kalka Singh. 
C. S. Reweastle, K.G. and S. P. Khambatta for Appellant Kuar Shyam Pratap 


Their Lordships’ Judgment was delivered by 

SIR Jonn Beaumont.—These are consolidated appeals from a decree of the 
High Court of Judicature at Allahabad, dated rst November, 1939, which affirmed 
a decree of the Court of the Subordinate Judge of Wan ba ated 26th January, 
1933, though on grounds different from those on which the decision of the learned © 
Subordinate Judge was based. 

The subject-matter in dispute is an impartible estate in the district of Etawah, 
known as the Partabner Raj. It is not disputed by the parties to this appeal that 
the Partabner Raj is an ancient Raj, and that down to the death of Raja Hukum 
hereinafter mentioned it was an impartible estate governed by the rule of lineal 
primogeniture. The estate was owned at the time of his death, which occurred 
on the 17th May, 1925, by Raja Hukum Tej Pratap Singh (hereinafter culled 
“Raja Hukum >) who died leaving 9 widow, and a mother, Rani Baisni Madho 
Kunwar (hereinafter called “ Rani Baisni”’), but no natural descendants. Shortly 
before his death, Raja Hukum had adopted a son, Raja Maha Vindeshri Pratap 
Singh (hereinafter called “ Raja Maha”), the minor son of Madho Singl, who 
was a member of the family of Raja Hukum. - Soon after the death of Raja Hukum 
a suit was filed by his widow and there were mutation proceedings, the question 
at issue in such suit and aa being as to the validity of the adoption of Raja 
Maha. These proceedings resulted in the adoption being accepted by the interested 

arties, and as a result, the Revenue Court sanctioned mutation in favour of Raja 
Maha by an Order dated agth April, 1927. 

By a notification issued under section 15 of the United Provinces Court of 
Wards Act, 1912, the Court of Wards the management of the Partabner 
Raj on behalf of Raja Maha as from the 14th December, 1926. 

On the 18th February, 1931, Raja Maha was murdered by his natural father, 
Madho Singh. He died a minor and unmarried. 

‘The suit in which these appeals arise, namely, Suit No. 19 of 1931; was brought 
by Sheorakhan. Singh, who claimed to be the senior male member of the senior 
branch óf the family of Raja Hukum, and accordingly entitled to the estate under 


ti] SHYAM PRATAP SINGH 0, COLLECTOR OF krawan (p.c.). 234 


the rule of lineal primogeniture. He died during the pendency of the suit and his 
son, Shyam Pratap Singh, the appellant in one of these consolidated appeals, 
was substituted as plaintiff aa is hereinafter referred to as “the plaintiff ”. 
In the suit Sheorakhan claimed that the properties mentioned in lists “ A an, 
“O” and “ D” annexed to the Plaint had descended to him as the senior member 
of the senior branch of the family. The effective defendant was Kunwar Kalka 
Singh, who was defendant No. 4 and is the appellant in the second of these appeals. 
He is hereinafter referred to as “ the defendant ”. His case was that he was the 
senior member of the senior branch of the family. 


At the trial the learned Subordinate Judge held that of the properties specified 
in lists “A” to “ D ” annexed to the plaint, the properties in lists “A” and “Q” 
were part of the said impartible Raj subject to the rule of lineal primogeniture, 
that according to this rule the person entitled to succeed to the Raj was not the 
plaintiff, but the defendant, whose claim as the senior member of the senior branch 
of the family had been satisfactorily proved, and that the properties in lists “ B ” 
and “D” were not part of the impartible Raj but were governed by the ordinary 
Hindu law of succession and devolved on Rani Baisni as the mother of the adoptive 
father of the last holder of the Partabner Raj. Accordingly, the learned Subordinate 
Judge dismissed the suit with costs. = 


There had been consolidated with the said suit another suit, No. 26 of 1932, 
which had been instituted by Rani Baisni, in which she claimed that no part of 
the estate was impartible, or subject to the rule of lineal primogeniture, and that 
she was entitled to succeed to the whole property under the ordinary law of Hindu 
succession. As already mentioned, her claim succeeded to the extent of the pro- 
perties in lists “B” and “D”, 

Against the said decision of the Subordinate Judge three appeals were preferred 
to the High Court of Judicature at Allahabad. First, Appeal No. 82 of 1988 by 
the plaintiff challenging the decree against him in suit No. 19 of 1931, secondly, 
Appeal No. 109 of 1933 by Rani Baisni challenging that portion of the decree in 
suit No. 26 of 1932, by which a part of the Partabner Raj estate was held to be 
impartible and subject to the rule of lineal primogeniture and thirdly, Appeal 
No. 381 of 1933 by the defendant against that portion of the decree in suit No. 26 
of 1932 by which the properties in lists “ B ” and “ D ” wére held not to be impartible. 
Rani Baisni died on the 12th June, 1938, and, by Order of the Court dated 1st 
November, 1939, Appeal No. 109 of 1933 was held to have abated. 


_ On the other two appeals preferred respectively by the plaintiff and the 
defendant the ee Court held that the plaintiff had proved his title to succeed 
to the Partabner Raj and the properties in lists “A” and “C ” as the senior male 
member of the senior branch of the family, if the rule of lineal primogeniture still 
applied, but that the properties in lists “ B” and “D” did not form part of 
the Partabner Raj. The Qourt, however, also held that Raja Hukum had 
by his will dated 16th May, 1925, given the Partabner Raj and the properties consti- 
tuting the same to Raja Maha, that such gift had the effect of ing the property 
the self-acquired property of Raja Maha, and that on his death it passed under 
the ordinary law of Hindu succession to his adoptive grandmother Rani Baisni, 
though whether she took an absolute estate or the ordinary limited estate of a Hindu 
widow was not discussed. The Court declined to decide who became entitled 
to the estate on the death of Rani Baisni, and merely dismissed the appeal and 
confirmed the decree of the Subordinate Judge. 


The plaintiff and defendant have both appealed to His Majesty in Council 
against the decree of the High Qourt, but the fading of the lower Qourts that the 
roperties in lists “ B’’ and “ D ” do not form part of the Partabner Raj has not 

es challe . The other appellants wal respondents have not advanced 
any independent claims. ee i 
“The first question which arises for decision on these consolidated appeals 

is whether the view taken by the- High Qourt as to the construction and effect 
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of the alleged will of Raja Hukum is correct. Upon this question the plaintiff 
and defendant have joined forces in attacking the decision of the High Court, and 
no argument has been advanced before the Board in support of the decision, since 
Rani Baisni is not represented. Their Lordships can only decide the question as 
between the parties to this appeal. 

The will is in these terms: 

“Y, Raja Hukum Tej Pratap Singh, am the Raja ofPartabner. I have been ill for a long time, 


and in spite of treatment I am not Sees A Since this morning I have, on the otber 
ife i in, Vindeshri Pratap Singh is the son of Kunwar 
Madho Singh—one of ga) Alar ea pa of Padampura, district Etawah. To-day (Kunwar 
Madho Singh) has given him (Maha Vindeshri Prata sare o ogee tarts Slea raat have taken 
him in adoption. After my death, my adopted eat ciple ops age, A itrt 
addi auhia’ tho and i r my death 
he shall, like myself, have all the powers. Lal Maha Vindeshri Pratap Singh is yet a minor therefore 
during his minority, my nother, Rani Besni Madho Kunwar, who was my ian during my 
aao and who the entire estate very well, shall remain the guardian of my adopted son 
Lal Vindeshri Pratap S and shall the entire estate. Tuair ore, executed 
this will while in a sound state of body and mind after full deliberation. 4 

Dated 16th May, 1925. Written by the pen of Sheo Narain.” 


The learned Subordinate Judge held that this document was not a 
will within the definition in the Indian Succession Act. He thought that 
the only operative part of the document was the appointment of a guardian 
and that all the rest was narrative. On the other hand, the High Court 
thought that the direction that the adopted son should be the gaddi-nashin 
and the owner of the entire movable and immovable property of the testator consti- 
tuted a good residuary gift. Their Lordships do not doubt that these words, taken 
out of their context, would operate as an effective gift of the whole of the testator’s 
property, but taking the document as a whole, their Lordships prefer the view of 
the Subordinate Judge. It will be observed that there are no direct words of girt 
in the will, and that there was no object in giving to the adopted son property which 
he would inherit under the law, whilst the words imputing that he would take the 
whole estate are as consistent with mere narrative as with gift. In their Lordships’ 
view the effect of the document is that Raja Hukum states that he is very ul, 
that he has taken Maha Vindeshri in adoption, that the latter will, therefore, after 
the testator’s death, be the gaddi-nashin and the owner of the whole of his property, 
that Maha Vindeshri is a minor and, during his minority, the testator appoints his 
mother to be the guardian of Maha Vindeshri and the manager of the estate. 


But, even if the construction adopted by the High Court be correct and the 
will contains a gift to Raja Maha, their Lordships are unable to adopt the view of 
the High Court as to the effect of such gift on the character of the estate. The 
learned Judges referred to several cases, and relied particularly on a recent decision 
of their Lordships’ Board—Ulagalum Perumal Sethurayar v. Subbulakshm Nachtar*. 
In that case the owner of an ancestral impartible estate in the Madras Presidency 
governed by the Mitakshara Law, Lier a exclude his eldest son from the succes- 
sion, executed a deed settling the estate after his own death on his second son. The 
Board held that the settlement was within the power of the settlor, and that the second 
son took the property as his self-acquired property and that it passed on his death 
under.the ordinary Hindu law of succession. In that case, the settlor had deli- 
perately broken the line of succession and settled the estate on somebody outside 
that line, and that is the ratio decidendi. But in the present case, Raja Hukum 
did not break the line of succession, on the contrary he gave the property to the 
person who would succeed under the rule of lineal primogeniture, and moreover 
expressly directed that he should be the gaddi-nashin and have all the powers 
which ae testator had possessed. The various Wajib-ul-arz on record in the 
Mauza Partabner and other Mauzas show that the sole heir inheriting under the 
rule of primogeniture is always called the gaddi-nashin. In their Lordships’ view 
it is impossible to hold that this will, even if it operated to give the property to Raja 
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Maha, had the effect of changing its character from that of an impartible Raj 
governed by the rule of lineal primogeniture. So to hold would since y defeat the 
intention of the testator as disclosed in the document. 


The question which then arises for decision is that on which the Courts in 
India differed, namely, whether the plaintiff or the defendant is the senior ale 
in the senior branch of the family and entitled to succeed under the rule of lineal 
primogeniture. No question arises as to the plaintiff and the ‘defendant respectively 
being the senior male in his branch of the family; the question is which is the 
senior branch. The plaintiff and the defendant both claim under one Raja Sambhar 
Singh, who had 5 sons :—Raja Narain, Hindu, Mohan, Anand and Ratan. The 
pees branch of the family is descended from Anand, and the defendant's 

ranch from Hindu, and the question at issue fs whether Hindu ar Anand was 
the second son, the other being admittedly the fourth son: As Raja Sambhar 
Singh was 6 degrees removed from the defendant, and 7 degrees from the plaintiff, 
it is obvious that no one living can have any personal knowledge as to the respective 
ages of his sons. At the trial, witnesses were called on both sides who spoke to 
statements made on the subject by Raja Hukum, Madho Singh, and others, and 
the Subordinate Judge thought the oral evidence called for the defendant seemed 
the stronger. But neither of the Courts in India attached much importance to the 
oral evidence, realising that statements can very easily be put into the mouth of 
a dead man, and, further, that witnesses may easily have misunderstood such 
statements, or forgotten their exact import. Their Lordships therefore do not 
rely on the oral evidence, and think that the question must be decided on the 
documentary evidence which is somewhat scanty. The High Court considered 
ix documents to be relevant, three supporting each of the parties. On behalf of 
the plaintiff there was a Jagas bard pedi book Ex. II (12 sap Ben 
by one Muhammad Naeem, Ex. XXXVII, and a letter Ex. (14), enclosing 
a pedigree of the family Ex. III (2), alleged to have been written by Madho Singh 
the natural father of Raja Maha and brother of the defendant. Of these three 
documents, the High Gourt considered only the last Ex. II (14) and Ex. III (2) 
to be of any serious value, and their Lordships agree with this view. On the side 
of the defendant reliance was placed on a letter of Madho Singh written to the 
Board of Revenue and dated 7th October, 1930, Ex N, a pedigree Ex. “ W,” 
and a pedigree in the estate notebook produced by the Court of Wards, Ex. V. 
With regard to exhibit “ W”’ both the Courts in India considered that the exnibit 
assisted the defendant, and the High Court said that it went to the length of proving 
his case if it was genuine, but the Court held that the exhibit was not genuine. The 
only portion of the exhibit which has been brought on record in these appeals contains 
no reference whatever to the matter in dispute and is nugatory. It may be that 
the relevant part of the document, by some mistake, has not been included in the 
record but, however that may be, their Lordships can only deal with the record 
as they find it, and this exhibit does not help either side. The letter, exhibit “ N,” 
is relied on mainly as detracting from the weight of the pedigree produced by Madho 
Singh, and the contest has really resolved itself into a question whether the letter 
and pedigree emanating from Madho Singh Ex. II (14) and Ex. III (2), or the 
pedigree produced from the Court of Wards Ex. V is the more cogent piece of 
evidence. 


Exhibit II (14) is a letter from Madho Singh to the plaintiff’s father, Sheorakhan, 
by a familiar name, and is undated, but the High Court considered that it was 
written in 1925 shortly before the death of Raja Hukum, and their Lordships 

t this view. ‘The object of the letter seems to have been to enlist the sympathy 
of Sheorakhan as a prominent member of the family in relation to an ejectment suit 
brought against the writer by the Partabner Raj, and complains that the members 
of the family have become disunited and the writer encloses a genealogical table 
which is Exhibit ITI ep This is the document mainly relied ön by the Hi 
Court in support of the plaintiff's case. Their Lordships have not seen the original 
the print on record shows the namé of Anand Singh with a figure “‘ 2°’ r it 


ga 
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but the names of bis brothers are stated to be torn off. There is also a separate 
pedigree of Baeram Singh, the adopted son of Anand Singh, which is headed : 
<“ Beanch of Anand Singh of Dhakpura the second son of Raja Sambhar Singh.” 


It is this statement which is the really relevant part of the document. There are three 
considerations which seem to their Lordahips to weigh against accepting-this docu- 
ment as at all conclusive. In the first place, it is most unfortunate that the initial 
part of the pedigree has been torn off and that the only reference to Anand Singh 
as the second son is the statement to that effect quoted above, a statement which 


i included athe Pee ` and in the third place there is the letter Exhibit uN” 
which is one of the defendant’s documents. This letter was written on the 7th 
October, 1930, to a member of the Board of Revenue, Lucknow, and it contains 
this sentence : 

“Had I not been in these narrow circumstances and my son had not been adopted 
by the late Raja Bahadur would have been the Raja after his death which can bo found out by the 
genealogy of my family now in possession of the Court of Wards.” 

It has been argued on behalf of the plaintiff that no weight should be attached 
to this letter since the writer was plainly trying to make himself out as important 
a person as possible. The letter may-not by itself be entitled to any great weight, 
but it does show that Madho Singh was prepared to make entirely contradictory 
statements as to which was the senior branch of the family as suited his : 
It makes it difficult to rely with confidence on his statements. The High Gour 
thought that Exhibit “ N” was not admissible in evidence because it was made 
after the question in dispute was raised and would therefore not be admissible 
under section 32, sub-section (5) of the Evidence Act. The High Court relied on 
the fact that the question of succession had arisen in the mutation pro i 
taken shortly after the death of Raja Hukum and some years before this letter was 
written, but that question turned on the validity of the adoption of Raja Maha. 
If the adoption was valid the question in dispute in this suit, namely, which is the 
senior branch of the family, was irrelevant. That question only led to a dispute 
on the death of Raja Maha in February, 1931. In their Lordships’ opinion ibit 
‘ N” is admissible in evidence. 

Exhibit V, which isthe document mainly relied on by the defendant, is a 
pedigree produced in Court by an officer from the Court of Wards. The High 
Court noticed in its Judgment that section 932 of the Court of Wards Manual 
prepared under the United Provinces Court of Wards Act provides : 


in 
triplicate in forms 74 to 87, one copy being tin the District Office, one in the Divisional Office 
and one in the office of the Court « f Wards. ebject of the notebook is to provide a separate and 
succinct history of every estate under the management of the Court of Wards.” 

This document therefore is an official document prepared by a public authori 

- in pursuance of a statutory duty, and it is not disputed that it is evidence, though 
not conclusive evidence, of the facts stated therein. The pedigree portion of the 
document starts with Raj Sambhar Singh and states his five sons showing Hindu. 
as the second son and Anod (presumably meaning Anand) asthe fourth son. The- 
criticism. directed inst this document is that it does not show the sources on- 
which the Court of Wards based its findings, and that “the assumption of charge 
file” on which the pedigree purports to be founded was not produced. ‘But this 
is not criticism of weight against a public document. The Court must assume 
that the Court of Wards did its duty to the best of its ability, and based the pedigree 
on material of the signet of which it was satisfied. No cross-examination of 
the two witnesses from the Court of Wards who were called was directed to ascertain . 
the sources on which the pedi was founded. In their Lordships’ view, this is 
much the most important document on either side and, in the absence of any reason. 
for supposing the document to be incorrect, their Lordships think that it must be. 
accepted as accurate. The learned Judges of the High Court thought that the. 
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document was not entitled to much weight because it had been brought into 
existence after the controversy had arisen, but their Lordships are unable to 
accept that view. As already pointed out, the controversy in this suit had not 
arisen before shite 1931, but, apart from that, the Court of Wards is an 
entirely bas body. It has remained in control of the estate since the death 
of Raja a because nobody has succeeded in establishing a title, and there is 
no reason for supposing that the Court of Wards is interested in the question which 
branch of the famıly succeeds. 


For these reasons their Lordships think that the defendant has succeeded in 
proving that he is the representative of the senior branch of the family and entitled 
to succeed to the Partabner Raj and the properties in lists “A” and “ Q”’ annexed 
to the plaint. The defendant, however; has mot preferred any sybstantive claim 
and their Lordships can only follow the course adopted by the Subordinate Judge 
and affirm the dismissal of the plaintiff’s suit. In the High Court Rani Rathorni 
Narain, the step-mother of Raja Hukum, who is represented in these appeals by 
the Collector of Etawah, was given her costs in both Courts on the ground that 
it was on the plea of her counsel that the Court held that the Raj had become 
self-acquired property of Raja Maha. As this plea has now failed there is no reason 
for giving Rani Rathorni arain her costs. The High Court after dismissing the 
appeal directed that the other parties to the suit should bear their own costs. 

hether this direction was intended to alter the order of the Trial Court as to costs 
is not clear. As the defendant failed on some of his contentions in the High Court 
their Lordships think that each party should bear his own costs in the appeal to 
the High Court but the order of the Trial Judge as to the costs in the Trial Court 
will stand. In these appeals both plaintiff and defendant have succeeded on the 
issue, as to the will, and the deadenn although advancing no substantive claim, 
has gained some advantage from the plaintiff’s suit. Their Lordships think that 
the plaintiff ought not to be left to bear the whole costs of these appeals. _ 

Their Lordships will therefore humbly advise His Majesty that the decree of 
the High Court dated the 1st November, 1939, be varied by striking out the direction 
(1) that the parties to the suit other than Rani Rathorni Narain Kuar shall bear 
their own costs and (2) that the appellant pay the respondent No. 1 the sum of 
Rs. 1,553-6-0, the amount of costs incurred by the latter in the High Court and in 
the Court below, and that it be ordered that the parties to the appeal to the High 
Court should’ bear their own costs. The appellant Kuar Shyam Pratap Singh, 
in the first consolidated appeal, will pay two-thirds of the costs of the ee 
Kunwar Kalka Singh in the second consolidated appeal to His Majesty in Council. 
Subject as above these appeals will be dismissed. 

Solicitors for Kuar Shayam Pratap Singh: T. L. Wilson and Co. 

Solicitors for Kunwar Kalka Singh : Hy. S. L. Polak and Co. 

H.J.U./V.S. —— Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTIOE KUPPUSWAMI AYYAR. 


Kalyanasundara Gounder and another .. Petitioners." 


the company struck of the register—N riin 
A 5 nams restored in girar by Coari end te ordre tbe sound ag by wg 
Winding thereafter —Liguidators at voluntary roinding sabmit statement 
kimat ennd ty do eal gesah jagan agi kana 


There was a voluntary winding up afa any in 1934 and the petitioners wero appointed 
as liquidators. In 1936 both (of them raci their offices aa iridato and’ on sath Nowanber. 
1937, under section 247 (5) of the Gompanies Act, the name of the company was struck off the register. 
In 1941, P. W. 8 was appointed as liquidator in place of the petitioners. On an application by him 
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in 1949, the s name was restored in the register under section (6) of the Act and it was 
Kia a to be wound up under the Rolain of the Companies Act. The Official Receiver 
of Coimbatore was appointed as the Official Liquidator in respect of this winding . He called 
upon the petitioners under section 177 (a) to information which they w n they 
‘Were prosecuted and convicted. In i i tend isi 
of the Act could not be availed of because the company was one which went into liquidation volun- 
tarily and not by order of Court. ` 3 
Held, that (1) though the company was originally wound up voluntarily, at the time the pro- 
ee et te etitioners, it was under liqui tion by order of Court and hence 
the provisions pagan tk Act would ly. (h) The petitioners were officers of the 
company bound to give i Galio and oa hein vetieal. D ings could be taken against them. 
(iti) The words ‘subject to the direction of the Court’ in section 177-A (2) of the Act cannot 
be taken to indicate t persons who had been officers of the company can be called upon to sub- 
mit the statement only if there is a direction by the Court to such officers to submit the account. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Gourt 
of the Additional First Class Magistrate of Coimbatore dated grd September, 1945, 
and passed in Q. Q. No. 606 of 1944. j 

S. T. Srinivasagopalachari for Petitioners. 

The Public Prosecutor (V. L. Eihtraj) on behalf of the Grown. 

The Court made the following 


Orper.—This is a petition to revise the order of the Additional First Class 
Magistrate of Goimbatore, convicting the petitioners under section 177 (5) of the 
Indian Companies Act and sentencing the first accused to pay a fine of Rs. 50 
with one month’s simple imprisonment in default, and the second accused to pay 
a fine of Rs. 25 with two weeks simple imprisonment in default. 

These arise out of proceedings in connection with the winding up of a company 
known as the Kandagoundanchavadi Balachandra Ganesa Nidhi, Limited. There 
was a voluntary winding up of the company in 1934. A resolution was passed 
on 7th January, 1934, which was aa | on 27th January, 1934. The first 
accused who was the Secretary was appointed the liquidator, and the second 
accused was also appointed as an additional liquidator. There wes nrd liquidator 
also whose whereabouts are not known. In 1996, it is stated, both the accused 
esigned their offices as liquidators. Qn 13th November, 1937, under section 247 (5) 
of the Indian Companies Act the name of the Gompany was struck off. In 1941, 
P. W. 3 was appointed as liquidator in the place of accused 1 and 2 ; and P. W.8 
filed applications against accused 1 and 2 and took steps inst them. In 1948, 
P. W. 3 took proceedings in this Court for getting the a striking off of the 
company, set aside, and on 25th November, 1943, this Court passed an order 
restoring the name of the company in the register under section 247 (6), and that 
the said company after being restored as aforesaid be wound up by the Court under 
the provisions of the Indian Companies Act, 1913. Then the Official Receiver 
of Coimbatore had been appointed as the Official Liquidator in respect of this 
winding up. That was on 16th December, 1943. The Official Receiver then 
called upon these two petitioners under section 177 (a) to furnish information 
but as they did not furnish the information required they were prosecuted and 
sentenced as already stated. 


What is urged before me is that this is a case which went into voluntary liqui- 
dation and not a case of a company which went into liquidation by order of the 
Court, and therefore the provisions of section 177 of the Act cannot be availed of. 
To this the short answer 1s that it is no doubt a company that was originally dis- 
solved by voluntary liquidation and its name was struck off the registers but under 
the orders of Court the company was restored and the Court directed the winding 
up after such restoration. Therefore, on the date on which proceedings were 
taken and when the Official Liquidator called for information it was in respect 
of a company which was dade danon by order of Court and the liquidator 
who was the person in charge at the time was appointed by.the Court which directed 
the winding up of the proceedings, Thus, there is no force in the contention of the 
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learned counsel for the petitioners that this should be treated as a case of a company 
wound up by voluntary liquidation and not by order of Court. 

The next contention is that if it is considered to be a company wound up 
by order of Court, there was no jurisdiction for the Official Receiver to call for 
information from these accused as he had not obtained directions of the Court to 
so call for information. Reliance is placed upon clause (2) of section 177-A of 
the Act. Under clause (1) of section Hra ere the Court has made a windi 
up order, a statement has to be submitted. Itis only in the second clause it is sta 
that the statement shall be submitted and verified by one or more_of the persons 
and in clause (a) of that sub-section, it is stated that the statement shall be submitted 
by persons, who are or have been directors or officers of the company. 

1 and 2 were Official Liquidators of this company. In Rangat Goundan v. Emperor, 
it has been held by this Court that an official liquidator is an officer of the company. 

Therefore, they were the persons who ought to give the necessary information 

as required by section 177-A (2) (a) and, therefore, they are the persons against 

whom proceedings should be taken if they failed to submit the account. It is 
true that there are the words “ subject to the direction of the Court ” in sub-clause (2) 
but that cannot be taken to indicate that these persons (accused) are liable to submit - 
the accounts only when they had been called upon by the Court or the Court had 
directed the liquidator to furnish such a statement. It may be open to the Oourt 
to ask the Official Liquidator not to call for accounts if they are able to satisfy the 
Court that they are not in a position to submit the accounts; the liquidator will 
then act according to the directions that may have to be given by the Gourt. Ido 
not think, therefore, that the words “ subject to the direction of the Court” can be 
taken to indicate that such persons who face been the officers of the Court can be 
called upon to submit the statement only if there is direction by the Court to such 
officers to submit the account. In this case these two accused are persons against 
whom there is evidence that they were in ion of records of the Court and 
when they were in possession of the records and when information was required 
from them they were the persons who were bound to give it. I am not, therefore, 
able to see anything unreasonable in their being called upon to submit an account 
arid it cannot be said that the sentences is excessive. : 

The petition is dismissed. 

V.S. — j Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — Mp, JUSTIGE HorwitL AND Mx. JUSTIUE SHAHABUDDIN. 
On reference* 
Criminal Procedure Cods (V of 1 section 240— Atixed murder and offence against property 
—Procadure to be adopted by ue tee. me kad l 
Tho accused were under sections goa and of the Indian Penal Code and the Sessions 
Judge p to act rule. 156 of the Criminal Rules of Practice separated the charges ang 
e gay AE anae A ee ae Accused one and were convicted and 
the second accused was acquitted. Pending an appeal by the two convicted accused, the Public 
ee ee In the appeal it was found that it had not been 
was guilty of murder. 


Held, that (1) the withdrawal of the charge would operate as an acquittal and would bar a re-triat 
the accused on that charge unless section 240 operated. (2) There is somo doubt as to, 

section 240 would apply to the case because of the omision of the Semions J to include a 

charge under section 380, Indian Penal Code, in his revised charge. i) When is a mixed 


charge of murder and offence against property the Sessions Judge should charge 

the committing Magistrate and adopt it, or if he wishes to chango the charge in any way ne 
inchado in the all the various heads found in the charge of the commiting 

trate. In any case it is Cai a a JUR E t the withdrawal of the 
other charge by the Public Prosecutor until the erred ad 

filed, the has been di 
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Letter of Reference from the Sessions Judge of the Tinnevelly Division, D. No. 
2527 dated the gth day of March, 1946, in S. G. No. 13 of 1946, on his file requesting 
elucidation of the practice to be adopted in cases where the charges against the 
same accused are separated for trial and when the accused is convicted on any 
one of the charges and when the Public Prosecutor applies under section 240, 
Criminal Procedure Code, for the withdrawal of the remaining charge or charges. 


_, ORDER,—Three persons were charged by the committing Magistrate both 
with murder and with theft in a building. When the matter came before the 
Sessions Court, the Sessions Judge purported to act upon the suggestion contained 
in rule 156 ofthe Criminal Rules of ice, separated the charges under sections 302 
and 380 of the Indian Penal Code and proceeded only with the trial under section 
Jor He convicted the first and third accused and uitted the second accused. 

e two convicted accused appealed to. this Court; but before the appeal was 
heard, the Public Prosecutor withdrew the charge under section 380 inst the 

appellants and they were acquitted. In appeal, this Court held that it had not been 
` proved that the third accused was guilty of murder. In its judgment, however, 
it indicated that it would have convicted the third accused under section 411 of 
the Indian Penal Code had it not been for the circumstance that she had y 
been acquitted of the charge under section 380, Indian Penal Gode. The learned 
Judge has pointed out in the reference under consideration that the judgment of 
this Court contains no reference to section 240 of the Code of Criminal Procedure 
and has asked for instructions as to what he should do in future cases of a similar 
nature. i 

A charge must be framed by the committing Magistrate under section 210 of 
the Criminal Procedure Code against a person committed by him to Sessions. The 
Code of Criminal Procedure makes no provision for the framing of a fresh charge 
by the Sessions Court ; but section 226 of the Code of Criminal Procedure enables 
the Sessions Court to add to or alter the charge or to frame one if the Magistrate 
omits to do so. It would therefore seem that the charge against the accused in 
the Seasions Court is the charge as framed by the committing Magistrate subject 
to such addition or alteration ás the Sessions Judge may make. Since a charge 
has already been framed befofe a case comes before the Sessions Court, any with- 
drawal of a ch against an accused would operate as an acquittal and would 
bar a re-trial of the accused on that c unless section 240 operated. 

In his modified charge, the learned Sessions Judge did ‘not include the charge 
under section 380 of the Indian Penal Code and so, unless the charge of the com- 
mitting Magistrate can be read together with the charge read out to the accused 
in the Sessions Court, the withdrawal of the charge would result in an acquittal 
that would bar a re-trial ; for section 240 only applies to charges containing more 
heads than one framed against the same person. It is perhaps possible to regard 
the charge in the Sessions Court as the charge framed by the committing Magistrate 
subject to the alterations made in the charge under section 226. If so, then section 
240 would apply and the third accused could have been re-tried. There is, however, 
some doubt, whether section 240 would apply; because of the omission of the 
learned Judge to include the charge under section 380, Indian Penal Code, in his 
revised charge. We therefore consider that the Sessions Judge, confronted with a 
mixed charge of murder and an offence against property, dodla either take the 
charge framed by the ee ken Pa ga a and adopt it or, if he wishes to change 
the charge in any way, he should include in the modified charge all the various 
heads found in the charge of the committing Magistrate ; so that it can be seen 
at a glance that the terms of section 240 would apply. 

n any case, we consider it desirable—even in the interests of the accused— 
that the Sessions Judge should not it the withdrawal of the other charge by the 
Public Prosecutor until the appeal time has expired and, if an appeal has been 
filed, the appeal has been disposed of. o = 

V.P.S. — Reference answered. 


Ki | 
` à 
bun) . 


Å ji . 4° f < , 
TIN VENKATA NARASINGA- RAO J. VYSYARAJU: SURAYYARAJU. 245 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justicg PATANJALI SASTRI AND Mr. Justia BELL. 


Tripasura Venkata Narasinga Rao .. Appellant* 
4 7 D. a 
Vysyaraju Surayyaraju and others .. Respondents. 
Orissa Mi Act (IT of 1939), section 10 (1)—Right to relief unda — Morigagor 
his mot a ‘* swit Dey ie Wine te cea GF eee kla ja lag pa 
bs edi holler by, eed A adab sahi Dlg o a a ), section 205—()pestion 
of law as to interpretation of the jon Act raised but mot decided—Certificats, tf can be issued. 
Sapa ka KA ati ae Ne ni aria and an ka 
brought a mortgagor for redemption of his mortgage because it is not a “ t by a money- 
lender” within the ing of the section. The limiting Words ‘‘in any suit t by a money- 
lender” are repeatedly abi aning ee ee or relef to the debtors and 
the scope of the relief under section 10 (1) of the Act cannot 


ed to include cases of suits by 
ng a ka aha Bani aa ac a saga akan reduce those words to silence. There is nothing irrational 
in thinking 

recover More than a certain amount by way of interest on his advances, left him free to insist on payment 
of the debt in accordance with the general law where the debtor for some advantage of his own, 
Bt. A suit for redemption of his mortgage brought by the 


cannot be regarded as a sitter cele pag vata aka ip eae? Ara the 
ia EEE i rule 7 of the Civil Procedure Code contemplate possibility of such a 
mortgagee 


Where a question of law as to the interpretation of the Gonstitution Act is raised in a case but 
not decided, it cannot be said that the case ‘“ involves ” that question. Sub-section (a) of section 
of the Act y contemplates that such question should not only have been raised but also decided 


cannot be said to ‘‘involve” a question unless its decision is necessary for the purpose of the case, 


‘Bie against the decree of the Court of the Subordinate Judge, Chicacole, 
in ©. 8S. No. 12 of 1999. k 

B. Sitarama Rao, B. Fagannadha Das and N. Rajagopala Aiyangar for Appellant. 

Sir Alladi Krishnaswami Ayyar, C. Sambasiva Rao, P. Somasundaram, C. Siva Rao, 
A, S. Raghava Rao, R. Rangaswami Aipangar and V. Viraraghavachari for Respondents. 

The Judgment (10th July, 1946) of the Court was delivered by 

Patanjali Sastri, J.—This appeal has been remitted by the Federal Court}, 
for determination of the appellant’s claiñ to relief under the Orissa Money-lenders’ 
Act, 19939, the decision of this Court that he is not entitled to any relief under the 
Madras Agriculturists’ Relief Act, 1938, having been affirmed. 

The facts relating to the litigation have all been stated in the judgment 
pronounced by this Court at the former hearing (reported in Narasinga Rao v. 
iei le and, so far as they are relevant to the-present dispute, may be briefly 
sea ted. The appellant borrowed a sum of Rs. 26,000 from the first res- 
pondent (hereinafter referred to as “ the respondent’) on a mo of certain 
immoveable pepe situated partly in the Ganjam and partly in the Vizagapatam 
districts both of which formed part of this Province at the time of the transaction 
(March 27, 1929). The loan was advanced and the mortgage was executed and 
registered at Berhampore in Ganjam, the respondent’s place of residence. The 
debt was repayable, also at Berhampore, with compound interest at 14 annas per cent. 
per mensem. The appellant is a permanent resident of Tekkoli, a village in Vizaga- 
patam, but has also a house at Berhampore for temporary stay in connection with 
the management of his properties in Ganjam. When the Province of Orissa was 
constituted in 1986 the town of Berhampore and certain other areas in Ganjam 
which included some of the mo lauds were transferred to that- Province. 
On June go, 1939, the Orissa Money-lenders’ Act, 1939, was passed granting. relief 
to debtors by limiting the maximum rate and amount of interest which may be 
decreed in respect of loans advanced by money-lenders. It may be mentioned 
in passing that the quantum of relief provided by that Act is substantially smaller 
a aa aa nan amma aapa 


* Appeal No. of 1940. ‘July, 1946. 
way I MLS. 358 r (194a) F.LJ. 109 Pi (1943) 1 MLJ. 437 SEER tog Mad, 
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than that obtainable under the Madras Agriculturists’ Relief Act, 1938, a circum- 
stance which presumably influenced the line of argument adopted by the appellant’s 


counsel, Mr. Sitarama Rao at the former hearing when he strenuously contended - 


that the proper law of contract applicable to mo in question was the Madras 
Act and not the Orissa Act as then suggested on alf of the respondent, a con- 


tention which this Court found it unnecessary to go into as it held that the appellarit 


was not an “‘ agriculturist ” as that expression was defined in the Madras Act. 


Mr. Rajagopala Aiyangar now appearing for the appellant contended that his 
obligation to pay interest as stipulated in the mortgage deed was affected by the 
Orissa Act as the proper law of the contract in the circumstances of the case and that 
accordingly no more interest should be decreed than as provided in that Act. 
On this contentjon three points wese argued before us :- (1) what is the proper law 
of the contract for payment in the mortgage deed? (2) Assuming the proper 
law to be the Orissa Act, does it operate to affect the respondent’s right as mort- 
gagee to recover the full amount from the mortgaged lands situated outside the 
Province of Orissa? (3) Does the Orissa Act apply at all in its terms. Although 
we heard interesting arguments on all these points, we consider it unnecessary to 
determine the first and second points as we have come to the conclusion that the 
appellant must fail on the third. 


Section 10 (1) of the Orissa Act on which the appellant’s claim to relief is 
founded runs as follows : 


interest for the period preceding the institution of the suit which, together with any amount already 
realised as interest through Court or otherwise is greater than the amount of the loan originally 
advanced,” 


It is unnecessary to read the rest of the section for the purpose of this appeal. It is 
admitted that the respondent is a money-lender within’ the meaning of the Act 
but it is urged on his behalf that the provision has no application here as this suit 
having been brought by the appellant as the pate ad redeem the mortgage 
is not a “suit brought by a money-lender.” is contention is in our 
opinion bound to prevail as°neither of the answers attempted on behalf of the 
appellant can be accepted as satisfactory. It is said, in the first place, that it cannot 
be supposed that the -Legislature intended to benefit debtors only when they are 
called as defendants to actions for recovery of the debts and that a construction 
which limits the scope of the section by restricting the grant of relief to the debtor 
only to cases where a money-lender sues as a plaintiff is too narrow and irrational. 
We are unable to agree. When the language used in a statute is plain and un- 
ambiguous, it is as unnecessary as it is unprofitable to speculate about the true 
intention of the Legislature. The limiting words “in any suit brought by a money- 
lender?’ are repeatedly used in various sections of the Act providing for relief to 
the debtors, and we must decline, upon some speculation as to what the Legislature 
might have intended, to extend the scope of such relief by a construction which 
in effect would reduce those words to silence. ‘There is nothing irrational in thinking 
that the Legislature, while providing that the Court should not assist a money- 
lender to recover more than a certain amount by way of interest on his advances, 


left him free to insist on payment of the debt in accordance with the “anake law - 


where the debtor, for some advantage of his own, seeks to obtain a 
debt. It may be noted that in the sections providing for the relief of payment b 
instalments the restrictive phrase “ brought by a money-lender”’ is absent (vi 
sections 12 and 13). The contrast is I. showing as it does that in regard 
to the relief of reduction. of interest the introduction of the limiting words was 


arge of his ` 


deliberate. If it is thought desirable to extend the scope of the relief afforded by - 


section 10 of the Act to cases like the present, it is for the Legislature to do-so, and 
not for us, by judicial interpretation of the section in its present form, to achieve 
that result, morcespecially-as the statute is avowedly expropriatory. x 


' =" 
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It is next urged that even assuming that the Act has made provision for reduc- 
tion of interest by the Court only in cases where the money lender is suingto recover 
money lent, a suit for -redemption of a mortgage may well be ed as a suit 
“ brought A by him, having regard to the provisions of the Civil Procedure Code 
which contemplate a T for sale or foreclosure as the case may be being passed 
in default of payment by the mortgagor of the amount adjudged due to the mort- 
gagee (vide Order 34, rules 7 and 8). Our attention was drawn in this connec- 
tion to the written statement filed by the respondent where he “ prays that a decree 
for the full amount due as per terms of the mortgage bond be given and if the 
said amount and costs are not paid a decree for sale under Order g4, rule 8 Civil 
Procedure Code, may be granted.” It alan however be noted that the respon- 
-dent’s primary prayer is that the tiffs suit may be dismissed with 
costs ” E want of jurisdiction in the a to e the suit, end it would be 
somewhat incongruous to describe the suit which he wants dismissed as “ brought” 
by him. But apart from this, we cannot, without doing violence to the language, 
Seka a suit for redemption ofa mortgage brought by the mortgagor as a suit for 
sale brought by the mortgagee merely because the Code allows the latter in a certain 
event to apply for and obtain a decree for sale or foreclosure according to the nature 
of the mortgage. 

The appellant’s claim to relief under the Orissa Act also fails and the appeal 
is dismissed with costs. 
ce appeal having been set down for “ being mentioned ” the Court delivered 

lowing Judgment) :— 
Patanjali Sastri, 7.—We are asked to certify under section 205 of the Govern- 
ment of India Act, 1935, that this case involves a substantial question of law as 
to the interpretation of that Act. Although one of the questions raised and argued 
before us was a substantial question as to the interpretation of sections 99 and 100 
of that Act it was considered unnec to decide it and the appeal was disposed 
of on another point. Can it then be said that the case “ involves”’ that question ? 
We think not. Sub-section 2 of section 205 clear lates that such question 
should not only have been raised but also Needed by the Court, for otherwise 
it would not be possible for any party in the case to appeal to the Federal Coyrt 

“on the ground that any such question as aforesaid has been wrongly decided.” 

Reading sub-sections (1) and (2) together, it would seem that a case cannot be 
said to ‘‘ involve ” a question unless its decision is necessary for the purpose of the 
case. 

In Gaddam Padmanabham v. Pasupuleh Kamaraju and others’, one of us sitting 
alone had to consider whether a certificate under section 205 could be given in respect 
of a question which was not raised in this Gourt at all, although it was raised and 

ecided against the appellant in the Courts below. The question having been 
‘decided adversely to the appellant by a Full Bench of this Court, Counsel for appel- 
lant did not argue the point at the hearing of the appeal and the Court made no 
reference to it in the judgment. Subsequently however an application was made 
for the issue of a certificate under section 205 as the question was one of | Interpretator 
of the ee: Act. The Court refused to grant a certificate observing : -- 

** Section 205 aLI S ana aab b ete eee T 
cate under subsmtion (1) je gen One of such grounds which material here is that a question 


af the kind specified in section has been “‘ decided ms, 1 eke in mean wrong 
decided by the Court from whose judgment, decree or order the is sought to be p 
That decision was followed later by a Division Bench. Here , no doubt; the point 
was raised and argued. But, as already stated, we did not find it necessary to 
decide it in the view we took on another point arising in the case. The reasoning 
of the decision therefore applies here and no certificate can be given. i 


A similar view has been expressed by the Allahabad and Bombay High Gourts. 
In ‘Muhammad Saidkhan v- A La ec others, the learned Judges observed thus-: <- 


1. (1943) 1 MLJ. 314. WH 2, LLR. (1944) AIL 173 ee 


the 





-248 THE MADRAS LAW JOURNAL REPORTS. [1946 


. ' “THe principle underlying all the cases,which I have mentioned above is that there must be 

a pressing neceasity for the ion of the The point may be important or its attractivences 

P peers a ah eg d that its importance to the case compels decision ? This 
¢ principal test and this test the present application does not answer.” 


- In Emperor v. Savar Manusl Dantes, the Court said, referring to sub-section (2), 


“ The wording of the sub-section seems to indicate that the 1 did not contemplate 
an appeal against a decision not based on a point of law ari under the Government of 
India Act.” 


cc 


The learned Judges were of opinion that the ression “‘ involves ° could 
not -mean-the mere posibility of some question of law cae In a remote 
contigency. 

Reference was made by Mr. Rajagopala Aiyangar for the eer to Mohamed 
Mohy-ud-din v. „The King-Emperor?, evhere the Lahore High Oourt appears to have 
_given a certificate under section 205 although the decision of the case was not based 
upon the question of law relating to the interpretation of the Government of India 
Act. One of the learned Judges dealt with the question-in his judgment, but the 
case was decided in the High Court on a different point. Apparently no objection 
was raised to the issue of a certificate, and the present question does not appear _ 
to have been argued with reference to the terms of section 205. We cannot, there- 
fore, regard the order of the High Gourt in that case as an authority on the point 
now arising for our decision. 

For the reasons we have indicated we must decline to certify that the case 
involves a substantial question of law as to the interpretation of the Government 
of India Act, 1935. Appeal dismissed, 

= Certificate under S. 205, Govt. of India Act, refused. 

VS. — 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SiR ALFRED'(HENRY LIONEL Leaan, Chief Justice AND Mr. JUSTICE 
‘Koman. , 


Rednam Dharmarao - r < ; .. Appellant" 


v. 
Rednam Venkata Mahalakshmamma and others .. Respondents. 


Provident Funds Act (XLX of 1928), section 5 and OMERI anal ng eas) ) Rules—Ruls 2 (1) (a) 
—Governoment seroant subscriber to gensral provident fund— wiih him and living separately till 
ME eae SOE aana salin eee O anana te fee repli |) mb ag diah, pe alae aon 
to receive the money to his credit in the fund 

A Government servant who was a subscriber-to the General Providend Fund quarrelled with 
his wife and they lived apart. Then he nominated the three children of a cousin of his as the persons 
entitled to receive the money standing to his credit in the fund, ang Pra eno 
He died before retirement without having become reconciled with his wife a will 


to ane DE ee ee eee In a claim by Set eel ea 
contended the wife bad ceased to be a member of his family and that therefore their nomination 
was valid. 


Held; pe a eens ot any ARAON or bom unchastity her, the wife did not coase 

to be-a member of the family when she was living separately and abe eaten her at to main- 
tenance if she returned to her husband. Oe ee ee abang eee eet to natak a ND 
Se ee a 
ies against the decree of. the. Gourt of the Subordinate dea ee 
in o.k . No. 2 of 1943. 

K. Bimota for Appellant: 

“The Advocate-General (K. Rajah Atyar), P. S. a EN Sasi and P. Anaridah 
Nar. for the Government Pleader (A. Authkrishna Menon) for Respondents. - - 


The Order of the Court was delivered by 


` The Chigf Fustice—Sriramarao Naidu, the husband of the -first TN 
was the Huzur Sheristadar in the Uoconada Qollectorate. Being a Government 
servant, he -was required- to subscribe to the General Provident Fund. He had 


tr -EER-(s9¢1) Bom gor FB}. ————-- a a Mb agi (1946) Piaf Gor Ba, 
* Appeal No, 447. af. 1944: JG _ Bih November, 1945. - 
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uarrelled with his wife and they had lived apart for several years, On the 6th 
anuary, 1940, he nominated as the persons entitled to receive the money standi 
to his credit in the Fund, should he die before retirement, the two plaintiffs an 
the third defendant. The plaintiffs are the sons and the third defendant is the 
daughter of Sriramarao’s cousin, Purushottamarao Naidu. It appears from a 
document filed in the case that in nominating these persons he stated that he had 
no family. He died on the goth April, 1942, without having become reconciled 
with his wife. His nomination remained unvaried and he left a will under which 
he purported to leave his provident fund money to the two plaintiffs and the third 
ae If his wife were still a member of the family within the meaning of 
rule 2 (1) (c) of the General Provident Fund (Madras) Rules, the nomination was 
invalid and he had no right to dispose of his provident fund moneys by will. We 
shall make further reference to this aspect of the case later. The widow (the first 
defendant) claimed to be entitled to the amount standing to her husband’s credit 
in the Fund, namely, Rs. 13,805. The Provincial Government agreed that she 
was entitled to the money and directed the Accountant-General to pay it up to 
her by a named date unless a Court of law had passed an order to the contrary 
in the meantime. The result was that this suit was filed on the 13th’ January, 
1943, the Provincial Government being made the second defendant. 


The Subordinate Judge held that there was no necessity for evidence to be 
led. He was of opinion that the case could be decided on the pleadings and the 
provisions of the Provident Funds Act and the rules framed thereunder. He held 
that the nomination of the plaintiffs and the third defendant was invalid as the 
first defendant had not ceased to be a member of her husband’s family and that 
she was entitled to the money. Consequently he dismissed the suit with costs. 
The first plaintiff alone has appealed. 


Section 5 of the Provident Funds Act, states that subject to the provisions of 
the Act, but otherwise notwithstanding anything contained in any law for the 
time being in force, or any disposition, whether testamentary or otherwise, by a 
subscriber to, or depositor in, a Government or Railway Provident Fund of the 
sum standing to his credit in the Fund, or of any part of it, a nomination, duly 
made in accordance with the rules of the Fund, which purports to confer upon 
a person the right to receive the whole or part of the sum on the death of the 
subscriber or depositor, shall be deemed to confer the right absolutely, until the 
nomination is varied by another nomination made in like manner or is expressly 
cancelled by notice given in the prescribed manner and to the prescribed authority. 
Therefore, where there is a valid nomination, a subscriber cannot by will deprive 
the nominee of the money should he die before he retired from Government service. 
He can vary his nomination or he can cancel it on taking the proper steps. 

Rule 2 (1) (c) (4) says: 


proves that hin wie hás been judicially ted from him or has ceased under the customary law 
of the community to which she belongs to be entitled to maintenance, she shall henceforth be deemed 
-to be no longer a member of the subscriber’s family in matters to which these rules relate,unloss 
the subscriber subsequently indicates by exprem notice in writing to the Account Officer that she 
shall continue to be so regarded:” . | : ea, 
In the Madras Presidency, the Account Officer is the Accountant-General. It 18 
common ground that-the proof that a wife has been judicially separated from the 
subscriber or has ceased under the customary law of the community to which 
she belonged to be entitled to maintenance means proof to the Accountant-General. 
_ Rule 7 (1) provides that the Account Officer shall, as soon as may be after 
a subscriber joins the Fund, require him to make a nomination. Sub-rule (2) 
says that a subscriber who, at the time of joining the Fund, has a family shall send 
to the Account Officer.a nomination in the form sét forth in the first schedule in 
favour-of oncor more members-of his family.. Sub-rule (3) -says-that-a subscriber 
who has no-family shall similarly nominate a person or persons in the form: set 


~. 
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- forth in the second schedule, provided that a nomination made under this sub-rule 
-shall be deemed to be made in accordance with the rules only for so long as the 
subscriber has no family.. 

Rule go (i) (b) provides that on the death of a subscriber before the amount 
standing to his credit has become payable or where the amount has become payable, 
before payment has been made, when a subscriber leaves a family, ifno nomination 
in favour of a member or members subsists, or if the nomination relates only to a 
part of the amount standing to his credit in the Fund, the whole amount or the 
‘part thereof to which the"nomination- does not relate, as the case may be, shall, 
‘notwithstanding any nomination p rting to be in favour of any person or persons 
other than a member or members of his family, become payable to the members 
of his family in equal shares. Sub-rule (ii) of rule go says that when a subscriber 
leaves no famfly, ifa nomination made by him in accordance with the rules in favour 
of any person or persons subsists, the amount standing to his credit in the Fund 
or the part thereof to which the nomination relates, shall become payable to the 
nominee or nominees in the proportion specified in the nomination. 

It is quite clear that the plaintiffs and the third defendant were not members 
of the subscriber’s family and they can only have the benefit of the nomination 
he made if his wife had ceased to be a member of his family. 

For the appellant it is said that she had ceased to be a member of the family, 
because she had ceased to be entitled to maintenance. Even on the allegations 
against the first defendant in their plaint, she had not ceased to be entitled to main- 
tenance. If the facts alleged by them are true, she could not claim separate 
maintenance, but she had done nothing to forfeit her right to be maintained by her 
husband if she returned to him. This Court has drawn a distinction between a 
suspension of a right to maintenance and its forfeiure. Ses The Queen v. Marimuttul, 
Surampall: Bangaramma v. Surampali Brambaze*, and Pertambal Chettiar v. 
Sundarammal*, In the first of these cases, a Division Bench held that ex-communi- 
cation from caste hes se did not deprive a Hindu wife of a right of joint enjoyment 
of her husband’s so as to make her a trespasser if she entered it to claim 
maintenance, 

If the first defendant, while separated from her husband, had lived an unchaste 
life, she would thereby have forfeited her right to maintenance ; but there is no 
allegation made against her chastity. It would appear that she quarrelled with 
her husband because she would not agree to adopt a brother of the plaintiffs. 
The first defendant had always a right to go back to her husband’s house and of 
demanding admission and maintenance therein. 

In our judgment the proviso to rule 2 (1) (e) (4) does not imply that a wife 
ceases to be a member of the family when she is living separately from her husband 
and is not entitled to claim maintenance in a separate residence. She 
is still a member of his family when she has the right to return to her husband and 
demand to be maintained in his house. It was averred in the plaint, am the aver- 
ment is persisted in, that the Accountant-General had, before accepting the nomina- 
tion of Sriramarao N aidu, held an enquiry into the question whether first defendant 
had. forfeited her right to maintenance and that he had accepted the nomination 
because this had been proved to his satisfaction. In view of what is stated in 
the proceedings of the Board of Revenue relating to the claims of the respective 

ae, (Ex. D-2) it does not appear to be likely that there was any such enquiry ; 
þul as the plaintiffs were not given an opportunity of leading evidence on this ques- 
tion we think that they should be allowed to”do so. 

In these circumstances we will call for a finding on the following question : 


“ Whether the Accountant-General, before admitting the nomination made by Srirama Rao 
Naidu on the 6th. January, 1940 , in favour of the plaintiffs and the third defendant inquired whether 
"she first deteridant had Ton ira] her right ip maintenance and what war bis nding.” 
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By forfeiture we mean that by her conduct she had in law forfeited her right to 
return to her husband and claim maintenance in his house. 


The Subordinate Judge will hear what evidence the T wish to A 
on'this question and will submit his finding within six w of the receipt by him 
of the records in the case. Ten days’ time will be given for the filing of objections. 


[This case came on for hearing after the return of the finding before the Chief 
Justice and ees Ayyar, J., on 15th July, 1946 and the Court delivered 
the following Judgment. ] 


The Judgment of the Gourt was delivered by 


The Chisf Justice :—The Subordinate Judge has submitted the finding called 
for in this Court’s order of the 8th November, 1945- It is to the effect that there 


was no inquiry made by the Accountant-General. This means that the a peal 
fails and must be dismissed with costs, one set to be divided between the respondents. 
K.S. — Appeal dismissed. 


IN THE HIGH QOURT OF JUDIQATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE YAHYA AL. 


Ramaswami Naicker .. Pettttone* 
D. 


Rangaswami Naicker and another .. Respondents. 


Criminal Procedures V , Sections 259 and Dischargs Court to unkich 
sam had bc rtrd afar roma of € anda fot asta pai mial T Tie cx Chace 


In a warrant case, where a has been framed and the case thereafter transferred to another 
who grants a ds move trial, it is not competent to that in the absence of the com- 
plainant to pass an order of discharge under section 259 of the Procedure Aada Ga 
the already framed. Even if the see ee ea it is open to the Hig 
Court to set it ae 


The granting of a ds noco trial has not the effect of wiping out a charge already framed. 
Sriramubs v. Vi M.L. I.L.R. 38 Mad. 585 and In 
65 MIT AE ea (1914) 27 M.L.J. 589 : 3 585 re Ramanna, (1992) 
Petition under sections 435 and 439 of the Criminal Procedure Code, 1898, 
praying that the High Court will be Sars to revise the order of the Sub-Magistrate 
of Virudhunagar dated 18th September, 1945 in Q.G. No. 409 of 1945. 


A. P. Raman Menon for Petitioner. 


A. Veeraswami for Respondents. 
The Public Prosecutor (V. L. Ethtraj) on behalf of the Crown. 
The Court made the following 


ORDER. — This case was first tried by the Sub-Magistrate of Sattur, who after 
examining the witnesses for the prosecution framed a charge against accused 1 
and 2 under sections 324 and 323 Indian Penal Code ively on the grd May, 
1945. Su uently the Sub-Divisional Magistrate of Sivakasi transferred the 

case to the file of the Sub-Magistrate of Virudhunagar. The case was taken 
on par ile on the 2oth June, 1945, and summons issued to the accused and notice 
to the complainant. On 27th July, 1945, the accused applied to the Magistrate 
for a ds novo trial and the application was granted and all the prosecution witnesses 
were resummoned and reheard. The case stood posted on the 18th September, 
1945, for the examination of the medical witness who was the only remaining 
prosecution witness. On that day the complainant was absent when called. 
The Si -Magistrate of Virudhunagar discharged the accused and passed the follow- 
ing order : 





* Œr. R. Q. No. 1109 of 1945. e- and August, 1946. 
(Gr. R. P. No. 1096 of 1945). a 
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“The complainant not appearing this day, the date fixed for the hearing of the case, and it 
appearing that the alleged is one which may be lawfully compounded, the Court directs 
under section 259, Criminal Procedure Code, that the accused be discharged.” 


This application is to revise the abovementioned order of discharge passed by the 
Sub-Magistrate of Virudhunagar. 


The question for decision is whether in a warrant case after a charge has been 
framed a Court to whom the case was transferred after the framing of the charge 
can discharge an accused person when the complainant is not present. The con- 
tention of the respondent is that since there has been a de novo trial granted in this 
case by the sub-Magistrate of Virudhunagar the oe framed by the Sub-Magis- 
trate of Sattur should be deemed to have been wiped out altogether by reason of 
section 350, Griminal Procedure ode and that so long as there is no charge sub- 
sisting it is open to the Court under section 259, Criminal Procedure Code to dis- 
charge the accused if the complainant is absent. The view propounded by 
the respondents’ advocate that the charge should be deemed to have been wiped- 
out when a ds novo trial is granted cannot be upheld. A Bench of this Court held 
in Sriramulu v. Veerasalingam}, on similar facts that where a Magistrate framed 
charges against an accused person and was succeeded by another Magistrate who 
recommenced the case under section 350, Criminal Procedure Code the succeeding 
Magistrate cannot ignore the charge framed by his predecessor and his position 
is practically the same as that of his predecessor would have been if, after pacing 
a charge, he had heard further cross-examination of the prosecution witnesses 
under section 256 (1) and on a consideration thereof became satisfied that the 
charge was not well founded. The reason of the rule was set out thus in the judgment 


of Ayling, J. 


tt The only object of the seve eee of clause (1) of section 950, seems to be to leave 
it to the discretion of the Magistrate to ei act on evidence recorded by his predecessor or to hear 
it over again for himself. The discretion is somewhat restricted by proviso (4) and proviso (b) gives 
the superior Courts special powe1s ofinterference. Subject to these provisos the discretion is to. 
It is not clear why this should involve the cancellation of the charge or the transformation of the 
proceedings from & ‘trial’ back into an ‘inquiry’.” 

This decision was followed in In re Ramanna?, by Curgenven, J., who held that 
in such circumstances it is mot open to the second Magistrate to pane the charge 
and he must proceed with the case on the footing that the charge has already been 
framed. The learned Judge pointed out : 

‘Tt is sometimes loosely described as a right to a ds mece trial, but all that the provision 
allows is that ho may demand that the witnesses or any of them be resummoned and re-heard. 
When a charge has already been framed, this, as Ayling, J., remarks, makes the Magistrato’s 

ition practically the same as that of his predecessor would have been 1f, after framing a charge, 

had heal further cross-examination of the prosecution witnesses under section 250 (1 It 
follows that if the second Magistrate is not to framo a fresh e but to act upon c 
already framed, no occasion can arise for any cross-cxamunation r the framing of the charge 
and in fact, the reasons for allowing such further cross-examination cannot in the circumstances 
exist,” 

In an pa a judgment in Abdul Hameed Rowthsr and others v. Mohamed 

Sali Rowther, (Or. R. C. No. 498 of 1938—Cr. R. P. No. 463 of 1938), Lakshmana Rao, 
J., has followed the decision in Sresramulu v. Vesrasalingam’. 


The learned advocate for the respondent has drawn my attention to two other 
cases in Sardar Khan Sahib v. Athnalla* and Ramalingam Pillai, In re*. In neither 
of these two cases which were decisions of single Judges was the Bench decision in 
Sreeramulu.v. Veerasalingam}, referred to and although it is held that on the granting 
of a ds novo trial prior proceedings are wiped out, there is no reference to the question 
that is at issue lee whether the resummoning and-re-hearing of witnesses under 
proviso (a) to section 350 (1) of the Criminal Procedure e at the instance of 


1992) 65 . 791. 10194 a 
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the accused has the effect SF wiping: out the charge already frarned against the 
accused. In this state of the décisions, I feé] bound to give ‘effect to the principle 
involved in the Bench decision. 


The result is that in a warrant case where a charge has been framed the Magis- 
trate is not competent in the absence of the complainant to pass an order of discharge 
under section 259, Criminal Procedure Code, ignoring the charge already framed. - 
The order seduce passed in this case, being contrary to law, has to wé set aside. 


(This case having been set down for “being mentioned”? the Court made the 
ilang order) — l 


"It Kas to be noticed that in Sresramulu v. Vesrasalingam!, an order 
of discharge passed after the charge-had been framed was viewed as an order of 
acquittal. With regard to this aspect of the case, I have heard the parties once 
again as also the learned Public Prosecutor. There can be no question that this 
_Gourt has the power in a ee to set aside the order even if it 
amounts to an order of acquittal. For the reasons that I have given in setting 
aside the order as one of discharge, I find that the order even viewed as one of 
acquittal, cannot be upheld and it is therefore set aside. 


The petition is allowed. The case will be restored to file and the Magistrate 
is directed to rehear it. 


V.S. kingan, Petition allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MpR. JUSTICE CHANDRASEKHARA AIYAR. 


Hairoon Bibi ; < .. Appellant* 
D. 
The United India Life Insurance Co., Ltd., Madras .. Respondent. 
Coatract rh Med idang nb mi oo, Diedra pee o) premien in rap f a laa L 
pon kra accepiance—Request pk c or. eens ianh time for af a lapsed oe 


a certain 
Kendi of roe mars E E ihis ie eee a Jan 
compary—Remittance 


remium in respect of his lapsed ey he ite a aga ah a age Pier 
Noveaaher, 1999, that ‘‘ since the ey oll aee tabe DO eall he reccip DEE pakeman 
i December 


on the policy.” The policy- 
er remitted the amount e abt NG well wine B eee 
193 holier dled wadoi on the agth November, 1999. On a claim for payment of i£ But the 
p holder died middenly on the 2 r, 1939. Ona claim for payment insurance 
mead ce EM pa n e dare ên eee a ah sabaring 
rece! question 

the remittance past can be mid to be binding again the company in the wee that a 

made by them or payment in a particular manner was accepted by the holder so tit 
became an effective payment against them from which they could not resile on e ground pleaded 


Held, that though the word ‘remit’ did not: necessarily mean sending the money by post, in 
the circumstances , ach a remittance was not only one of the modes that must have been in the 
contemplation of the parties, but it was probably the mode of payment that was intended. The 

remittance by post was was binding against the company. el aa ged ad ee a aa kaa 
office foll the demand by the company, the lapsed policy revived e fact that the sender 
could under the post office call back the money order did not in any way detract from the rule 
that acceptance in the manner indicated by the proposer or offeror constrtutes in law a good and 
valid acceptance. 


ik against the decree of the Court of the Subordinate Judge, South Arcot, 
at Cu Lame 


in A. S. No. 59 of 1944, preferred against the decree of the Court 
of the District Munsiff, Kallakurichi, in O. S. No. 547 of 1941. 





1. (1914) 27 M.L.J. 589: I.L.R. 38 Mad. 585. : 
#8. A. No. 364 ‘of 1945.- i 15th July, 1946. . 
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V. C. Viraraghavan for Appellant. l a NA a a J 
K. S. Rajagopala Atyangar for Respondent. | 
The Court delivered the folowing 
UDGMENT.—The plaintiff sued for the recovery of a sum of Rs. 1033 due by 
the defendant company in respect of a life insurance poli which stood in the name 
 ofher husband Abdul Karim Saheb. The insurance policy is dated 1st February, 

1938. It provides that the date of the commencement of the assurance was on the 
8th January, 1938, and the quarterly premium payable was Rs. 12-g-0. The . 
amount was subsequently enhanced into Rs. 13-2-0. A quarterly premium was 
payable on the 8th October, 1939. It was not paid on the due date, and under 
the terms of the policy, there was one.month’s period of grace from that date‘for 
payment. Thg amount was not paid even within this month and Abdul Karim, 
the , wrote to the company, under Ex. D-6, on r9th November, 1999, 
= for an extension of one more month of the days of grace and stating that he 
would pay ee with the penalty due by the 8th December, 1939.’ This . 
letter dlicited e reply, Ex. P-14, from the company on 21st November, 1999,. 
in which they asked him to send ages of Rs. 13-10-0 for premium and interest 
so that they could send him a receipt they state : 

- «Since the policy will continue to be under lapse till receipt of the premium amount, we 
would urge you to remit this amount as carly as e even before 8th December, 1939, so 
that the insurance protection may continue to be wed on the policy.” 

, Abdul Karim remitted the amount by money order from his village on 28th 

November, 1939, well within the 8th December, -1939, and the amount reached 
the company’s branch office on the goth November, 1939. But Abdul Karim 
died suddenly on 29th November, 1939. When a claim was made for payment of 
ihe insurance amount, the widow was met with the plea that as the assured 
was dead before the premium was actually received by the company the 
policy which had lapsed was not in force and that nothing was therefore due 
and payable to her. It wasin these circumstances that she filed the suit. It 
was dismi by the District Munsiff -of Kallakurichi and the decree was 
confirmed by the Subordinate Judge of Guddalore. The second appeal has been 


preferred against these decisions. 

Clause 3 in the pened of insurance provides for the revival of lapsed policies. 
fulfilment of certain prescribed conditions the lapsed policy will revive. 

The revival is not dependent on the goodwill or grace of the company. Of course, 

the very idea underlying the revival of a lapsed policy is that the assured should 

pe alive on the date of the revival. If he was dead when the policy was in a state 

of lapse, there could be nothing like any revival at all. 

Therefore we have to find out whether in this case the policy had been revived 
on or before the 29th November, 1939, when Abdul Karim died, and this brings 
us to a consideration of the question whether the remittance of the premium: by 
post on the 28th November, 1999,'can be said to be binding against the company 
fa the sense that a proposal made by them for payment in a particular manner 
was accepted by Abd Karim so that it became an effective payment against 


this connection. l ; 
to remit the amount connotes or involves a remittance by post. The other is that 


even if it does 30, whether the fact that the sender could under the post office rules 
call back the money order detracts in any way from the rule that acceptance in the 
- indicated by the proposer or offeror constitutes in law a good and valid 
acceptance. o 
I agree that the word “ remit ” does not necessarily mean sending the money 
by post. The idea of a direct payment in person or by messenger might also be 
involved ; but in constr a commercial letter we have to pay to the 
practice or course of dealing between the parties and find out whet could have been 
f itended. Abdul Karim was in an out of the way village in the district and we 


~” 
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have evidence of a number of occasions when premia were sent by postal money 
order. Therefore such a remittance is not only one of the modes that must have 
been in the contemplation of the parties, but one is led to think in the present case, 
having regard to what happened previously that it was probably the mode of 
payment that was eed 


That the remitter has got a right, qualified or absolute, to instruct the post 
office not to pay the money to the payee, which is said to be provided by rules 275 
and 276 of the rules framed under the Indian Post Office Act, has in my opinion 
nothing to do with the question whether when the person who is called upon to do 
a particular thing does it in the manner in which the proposer authorises him 
to'do it, the proposer is not bound by what has been done. The law on the 
subject is very clear and is found laid down noteonly in section 4 of the Indian 
Contract Act and in the illustrations thereto but also in section 50° of the same 
Act, illustration (d). It is also found discussed at length in Henthorn v. Fraser’, 


. There is nothing in the rules referred to abdve which compels us to modify the 


general proposition of law that if the promisee prescribes or sanctions any manner of 
performance, performance in that manner discharges the obligation of the promisor. 


Mr. Rajagopala Aiyangar ingeniously argued that the proposal came from 
Abdul Karim asking for an extension of time for payment till a particular date 
and the acceptance was by the company of this proposal and he contended that 
it was not a case where there was a proposal by the cap ae which was accepted 
in any particular manner by Abdul Karim. It is hardly necessary to meet this 
argument at any length because letters from one party to the other may contain 
proposals and counter proposals. We have to look at the substance and find out 
on any particular occasion who was the offeror and what was the offer and whether 
it was accepted or not by the opposite party. When the company told Abdul 
Karim that he should remit the money well before the 8th December, 1939, so 
that the protection of the insurance policy might be available to him, they no 
doubt accepted to grant him the time he wanted but proposed also that he should 
send the money in a particular manner and this proposal by them was accepted in 
turn by Abdel Karm by the money being sent by post, as it used to be sent even 
previously. 

The defence raised is highly technical and in my dpinion should not be given 

effect to unless we are compelled to do so by law. I find we are not so compelled 
and that the remittance by post is binding against the company. As soon as the 
money was put into the post office, following the demand by the company, the 
la policy revived. 
_ The second appeal is allowed and the decrees of the lower Courts are set aside 
and the plaintiff will have a decree for the amount claimed in her plaint with 
interest at six per cent. per annum from the due date till date of realisation. The 
company will pay her costs right through. The respondent will pay the Gourt- 
fees due to the Government. No leave. 


V.S. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE HoRWILL.: 
V. Lakshmipathi Naidu, sole proprietor of the Nilgiri Potato Supply Go. Petitioner* 
D. 
M. E. Mohamed Ghani .. Respondent. 


ys A re pa Lis ang a (c) I A of contraci—Furisdiction 


A suit for breach of contract can be filed at any place where the contract should have been 
in whole or in part. A suit for damages for breach can be filed at the place either where 


1, (1892) 2 Ch. 27. : 
* QO. R P. No. 281 of 1945. -goth July,. 1946 . 
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PES i ES Part of the cause of action arises where the price 
14 to . l : | . 
‘Petition under section 115 of Act V of 1908, praying that the High Court- 
will be pleased to revise the order of the Court of Small Causes, Madras, in N.'T. 
A. No. 30 of 1944 against the decree in S. G. S. No. 1601 of 1943 on its file. | 
M. Ranganatha Sastri for Petitioner. . ; a 
Ramanujam and Venkataseshayya for Respondent. ; 
The Court delivered the following l e 
JUDGMENT.—Ihe only question of jurisdiction which arises in ‘this petition 
under section 115 of the Gode-of Civil Procedure is whether the Small Cause Court, 
‘Madras, had jurisdiction to this suit. Both the trial Judge and the Full Bench 
held that the Court had jurisdiction. < 4 
In brief, the contract was one far the supply of onions to the agent of the first | 
defendant at Calcutta. The price was to paid at Madras. The defendants 
refused to accept delivery at Calcutta ; and so the plaintiff filed the suit with which 
we are concerned. The Courts below held that since part of the cause of action 
arose in Madras, namely, the payment of the price, the Court at Madras had 
jurisdiction. ; : - 
It is argued that although the suit on the contract lay at Madras, it did not 
follow that a suit on a breach of this contract would also arise there. The learned 
advocate for the petitioner first referred me to certain passages in Mulla’s commen- 
tary ; but the learned commentator does not suggest that when a suit on a contract ` 
lies at a particular place because part of the performance was to be there, a suit 
for a breach of the contract might not lie there. For example, we find under the 
head “ Cause of action.in suits on contracts,” 


_ of In a suit for damages for breach of contract the cause of action consists of the making of the 
contract and of its breach ; so that the suit may be filed either dt the place where the contract was 
made or at the place where it should have been performed and the breach occurred,” 

This passage therefore suggests, what I believe to be a general rule with few, if any, 
exceptions, that a suit for a breach of contract can be Bled at any place where the 
contract should have beeneperformed in whole or in part. Lower down under 
the same heading, we find another passage which makes the matter even clearer : 


“The of a contract is part of the cause of action and a suit in respect of breach 
can al filed at the place where the contract should have been performed or its performance ` 
comp The usual case is that a contract for sale of goods and a suit on such a contract may be 
filed at the place where the goods werte deliverable or the price payable.” ‘ 
Two cases have been cited in which it is suggested that a contrary conclusion has 
been arrived at. Although in Gaskwar Baroda State Railway v. Habib Ullah, the 
price for the goods had to be paid at Baroda, yet the learned Judges held that 
the suit on the breach of contract could be filed only at Agra; but the ial 
circumstance that led to that conclusion was that when the defendant fail ed to 
take delivery of the goods, the plaintiff sent to him a notice calling upon him to 
take delivery of the goods and pay the price to his agent at Agra (the place at which 
the goods were to be taken delivery of). The plaintiff therefore relieved the defend- 
ant of his obligation to pay for the goods at Baroda and permitted him to pay the 
price at Agra, the place at which he was to take delivery of the goods. The other 
case relied upon is a Bench decision of this Court in Kamtsstti Subliah v. Kathavenkata- 
swamy*, There the defendant was the commission agent of the plaintiff living 
at Madras. The plaintiff was residing at Kurnool. He brought a suit for damages 
against the d ant, alleging that the defendant had sold some of his goods at 
inadequate price. The learned Judges pointed ‘out that the suit was one for negli- 
gence and misconduct and was either one in tort or, if On-contract, it was of a 
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tortious nature. - Sinice the suit was based on misconduct, and the misconduct 
had been in Madras, the whole cause of action arose there and the suit was not 
maintainable at Kurnool. This decision might have been of some value to the 
plaintiff had this matter not been finally set at rest in Venkatachalam Pillai v. Sqjun*, 
a decision of a Full Bench of this Gourt. That was a case somewhat similar to the 
present one, except that there the suit was by the person to whom the goods were 
sent. He sought to recover damages on account of short fall and inferiority of 
quality of the goods sold to him by the plaintiff. The learned Judges held that 
since it appeared that the goods were to be paid for at Tuticorin, a part of the cause 
of action arose at Tuticorin, and that therefore a suit for a breach of the contract 
could be’ filed in that place. The only criticism that can be made of that decision 
is that the mattér of jurisdiction was not very fully discussed. The learned Judges 
ael dune ini KAE, DG could be led a0 = place peca e 
payment was to be made there, it followed that a suit for breach of contract could 
- be filed in the same place for the same reason. That is what the learned com- 
mentators have said in the passages referred to above. Somewhat similar passages 
are to be found in Chitale and Annaji Rao. 

I have no doubt that the lower Courts were right in holding that they had 
jurisdiction to try the suit. | 

The petition is dismissed with costs. 

K.S. — Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicg PATANJALI SASTRI AND Mr. Justice BELL. 


Kanteti Venkata Seshavatharam and others .. Appellants* 
D 


l Chapalamadugu Venkata Rangayya and others ; nr Respondents. i 


Income-tax Act (XT of 1922), section (3) (m)—‘‘ To the ares. axthority ’’—Coastructhion— 
Civil Court Procedure Code (V , Order 41, iring additional 
-a ; il Prove Ai gi 5 t a7 (1) (E ee 


the ose of di ing his official duties but not a civil is to put a narrow construction 
on the clause. The wider term ‘‘ authority” was presumably used with a view to bring also officers 
such as a collector acting under section 26 of the culturists’ Relief Act within the purview 


When an appellate Court thinks that the question arising in the case cannot be decided satis- 
factorily on the materials on record and that additional material is required in order to clear the 
doubt of the Court, it can call for such evidence under clause (b) of rule 27 (1) of Order 41, of the 
Civil Procedure Code and in such case the question of the delay or negligence of a party docs not 
aris. 3 
Appeal against the decree of the District Court of Kistna, at Chilakalapudi, 
in O. S. No. 30 of 1942, and petition praying that in the circumstances stated in 
the affidavit filed therewith the High Gourt will be pleased to call for the original 
records relating to the assessment to income-tax for 1936-37 of the defendants’ 
family from the Income-tax authorities and print the same if necessary in the said 
Appeal No. 434 of 1944. 

Sir Alladi Krishnaswami Aiyar and A. Umamaheswaram for Appellants. 

V. Govindarajachari for B. Manavala Chowdhury and T. K. Subramania Pillai for 
Respondents. ae 


NG, 
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The Order of the Gourt was made by e i 
Patanjali Sastri, J.—One of the questions raised in this appeal is whether the 
defendants were agriculturists within the meaning of the Madras Agriculturists’ 
Relief Act, 1938. The plaintiffs who are the appellants here claimed that the . 
defendants were disqualified from claiming the status of an iculturist under 
the Act by reason of their having been assessed to ieee ine the period 
ified in proviso A to section 3, clause (ii) of the Act, that is to say, in either of 
c two financial years ending 31st March, 1938. It has been held by this Court : 
in Rajoo v. Palamappa Chettiar], that the disqualifying assessments must have been 
made not for the two financial years mentioned in the proviso, but must have been 
made in either of those years, as the assessment for any year need not necessaril 
be mace in that year under the Indian Income-tax Act, 1922. In order to establi 
the disqualification the plaintiffs filed Ex. P-6 a memorandum granted by the 
Collector of Kistna under section 26 of the Madras Agriculturists’ Relief Act to one 
Rattayya who was also a creditor of the defendants. This memorandum discloses 
that Chapalamadugu Rangayya who is admitted to be the manager of the joint 
family of the defendants was assessed to income-tax for 1936-37 as representing a 
Hindu undivided family and was not assessed for 1937-38. The memorandum, 
thus throws no light on the point to be determined in the case, for as we have pointed 
out above what is relevant is not assessment to income-tax for the years 1936-37 
and 1937-38 but assessment made in 1936-37 and 1937-38. Ex. P-18 is another 
memorandum granted by the same officer on the application of the plaintifis. 
It states that Rangayya was nol assessed to income-tax for the two financial years 
ending gist March, 1937, and gist March, 1938. So far as the financial year 
ending gist March, 1937, is concerned, this memorandum flatly contradicts the 
statement in Ex. P-6 that Rangayya was assessed to income-tax for that year. Other 
similar memoranda granted to le defendants and others have been produced on - 
the defendants’ side, Exs. D-5, D-6 and D-14 stating that no assessment in 1936-37 
and 1937-38 was made on the said person. P 
It is suggested by Sir Alladi Krishnaswami Aiyar appearing for the appellants- 
plaintiffs that in view of the doubt and confusion in which the question 
relating to the asseasment for 1936-37 is involved, we should in the exercise of the 
powers under Order 41, rule 27, Civil Procedure Code send for the records of 
the income-tax office concerned to clear up the matter. He relies upon the newly 
introduced clause (m) of section 54 (3) of the Indian Income-tax Act as empowering 
us to call upon the income-tax department for the production of the records relating 
to the assessments to income-tax made on Rangayya in the years 1936-87 and 1937-98, 
the two relevant years for the purposes of he Proviso A. It is, however, urged 
by Mr. Govindarajachari for the ondents that the expression ““ to the appropriate 
authority ’’ in clause (m) covers only the collector acting under section 26 of the 
Madras Agriculturists’ Relief Act or such other officer as may have occasion to 
ascertain the particulars referred to in the clause for the purpose of discharging 
his official duties but not a civil Gourt, as a ‘‘ Civil Court ” is referred to as such 
in clause (d) of section 54 (3) and not as an “ authority.” We are unable to accept 
this narrow construction of the clause. Obviously the clause contemplates he 
authority concerned calling for such particulars in order to enable it to determine 
whether a person has or has not been assessed to income-tax in any particular year. 
Such an issue arises in the present case and the Court has to determine it one way or 
the other. The wider term “authority? was presumably used with a view to bring 
also officers such as a collector acting under section 26 of the Madras Agriculturists’ 
Relief Act within the purview of the clause. We cannot agree that the term 
excludes the civil Court where it is called upon to determine judicially whether a 
n has or has not been assessed to income-tax in a given year. We are satisfied 
that the Court below cutter: the duty of determining whether the defendants were 
to income-tax in either of the two relevant years had the power to call upon 
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the income-tax department to disclose the particulars necessary for determining 
that issue, and that we, sitting here in appeal, have also such power. 


Mr. Govindarajachari further submitted that in view of the careless conduct 
ofthe appellants the Court should not call for additional evidence from the income- 
tax department at this stage in order to assist them to establish their case. As 
however, we think that it is not satisfactory to decide the question arising under 
A A in the present state ofthe record with the two contradictory memoranda 

xs. P-6 and P-18 granted by the same public officer with reference to the same 
matter, and require the additional material which we propose to call for under. 
clause (b) of rule 27 (1) of Order 41 of the Gode of Qivil Procedure in order to clear 
the doubt in our minds, no question of the parties’ delay or negligence arises. We 
accordingly call-upon the Income-tax Officer, ipatam, to produce the original 
records relating to the assessment to income-tax, if any, made in 1936- 37 and 1937-38 
on the defendants’ family of which Chapalamadugu Rangayya was the manager. 

The further hearing of this appeal will await the progocnon of those records. 
V.S. — Petition allowed. 

[PRIVY O0OUNOLL.] 
(On appeal from the High Court of Judicature at Bombay.) 
PRESENT :—LorD MAGOMILLAN, Lord Du Parag AND Sm JOHN BEAUMONT. 


Shankarlal Narayandas Mundade .. Appellant* 
D. 
The New Mofussil Co., Ltd., (in liquidation) and others .. Respondents. 
Liras Walicki of orel ano Pla thal gand i sok na ection of formal document 


—(Qywestion of construction—Point cannot be raised for the first time before appellate tribunal 
Bie egol ada en arsenate alee 


ee ee ted b Nee lpn eager SiGe pal waneh a be 


considered as complete and binding until it was si by the parties, it is a question of construction 
the execution of the further contract is 2 condition or term of the or whether it is a 
mere expression of the desire of the parties as to the manner in which the on already agreed 


to will in fact go through. 

Such a plea, when not raised either in the written statement or before the trial Judge and in 
regard to which no evidence was led and which was neither the subject of an issue nor referred to 
by the Judge in his judgment, cannot fairly be raised for the first time fore an appellate tribunal. 


Sir Thomas Strangman, K. C., and S. P. Khambatta for Appellants. 

Andrew Clerk, K. C., and F.M. Parikh for Respondents. 

Their Lordships Judgment was delivered by 

Lorp Du Parcg.—In the suit which has given rise to this appeal, the plaintiff 
(now the appellant) claimed against the defendant company specific ormance 
of an oral agreement made b a the company through its Liquidator, Sir Shapurji 
Bomanji Bilimoria, for the sale to the plaintiff of a Pressing and Ginning Factory 
at Dhulia, He claimed the like relief against the remaining defendants, in accord- 
ance with section 27 of the Specific Relief Act, as persons claiming under the pn ana 
company by a title arising subsequently to the contract. - 

_ It may be said at once that if the plaintiff is entitled to the relief which fie 

t the defendant company, no question arises as to the liability of the 

other defendants. It is common ground that a contract for the sale to them of the 
factory was entered into after the date of the contract alleged by the plaintiff, and 
they made no attempt at the trial to prove that they had paid the purchase money 
in good faith and without notice of the original contract. Their Lordships have 
found it unnecessary to examine the evidence which was called on behalf of the | 
plaintiff to show that these defendants in fact had notice of the earlier contract, 
since a decision of this Board is clear authority for the proposition that the burden 
of proving good faith and lack of notice lay upon the defendants. (Bhup Narain 


Singh v. Gokhul Chand Mahton?. 


* P.G. Appeal No. 44 of 1943. 1gth March, 1946. 
I. (1933) 66 M.L.J. 255; L.R. 61 I.A. 115 : LLR. 19 Pat. 242 (P.C.). 
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The suit was tried before the First Class Subordinate Judge of Dhiilia.. An 
objection was taken to the jurisdiction of the Court. Both the’ trial Judge and 
the Judges of the High Court overruled it, and the respondents haye not eae 
in it. art from that objection and from questions as to the relief to which the. 
plaintiff was entitled which are not now the subject of dispufe, thè case as it was 
presented. to the learned Judge was a simple one. Ita that the pate 
authorised’ one Nandurdikar, a broker, to buy the ry on his' behalf, and; if : 
necessary, to pay as much as Rs. 65,000 for it. The Liquidators of tHe defendant 
company were Sir Shapurji Bomanji Billimoria and a Mr. A. M. Kajiji, since ` 
dec , and it was with the former, who undoubtedly, had authority to act fdr 


as follows :— 


He (Nandurdikar) ‘‘ offered Rs. 62,000 as price of the suit factory. Sir ji declined. 
Nand came to his office again on jg 1990, Sa Kanada gada Ra: yooo and Sir 
i j N ikar that the 


that 
one 

icitors. He accepted Nandurdikar’s suggestion to pay brokerage at 2 1/2 percent. 
pn ; iP Shaper called i 


He told Anila to take-Nand to Mr. Manekshaw to have the usual agreement'drawn up. He 
told Nantiurdikar when he came back to go with Antia, ee p.m, | 
or thereabout. He got a telephone call at his from Mr. to the ceed that 
the was offering Rs. 7,000 by way of deposit though he had agreed to pay Rs. 10,000 as earnest. 
Sir Sanus agreed to accept Rs. 7,000 on the suggestion of Mr. Manckshaw.”’ 


t 


Sir Shapurji’s reference to the “ usual” agreement is explained by the fac. 
which is stated in his evidence that fifteen, or more, Pressing and Ginning factoriest 
owned ‘by the company, had already been sold. The representative of Messrs. 
Wadia Ghandy & Company who dealt with the company’s affairs was a Mr. 
Manekshaw, a solicitor of long experience, and on receiving instructions from Sir 
Shapurji this gentleman, in the words of the defendant company’s written statement, 
'« got a draft agreement for sale of the said factory prepared on the same lines on whieh the. other 
factories belonging to these defendants, had been sold to other purchasers.” © Ss 

According to Nandurdikar, whose evidence was accepted by the Judge, he 
agreed to all the terms which Manekshaw inserted in the draft agreement. He 
said, indeed, that both he and Manekshaw initialled one copy of the draft, but this 
allegation was denied and the learned Judge was left in doubt about it. It is certain, 
however, that an engrossment was made ready for signature, and that a document 
prepared by the solicitors and dated the 7th July, was handed to Nandurdikar, 
which acknowledged the receipt of ‘‘Rs.7,000 as earnest and on account of Rs. 63,000 
being the'price for the sale of the Pressing and Ginning Factory of the New Mofussil 
Company, Limited, at Dhulia with the land building machinery and stores in the 
factory on the terms of the draft agreement prepared this day.” | Mr? Maneckshaw’s 
attempts to explain away the receipt and the engrossment met with no success 
before the trial Judge. The chief matter of dispute before him was an allegation — 
by the defendant company that Nandurdikar had refused to accept the terms put 
before him-by Manekshaw, and had re-opened the negotiations. - It was said that, — 
_ by reason of his attitude, either the business had never proceeded beyond the stage: 
Kenja or that, alternatively, after a contract-had beep concluded it “ was 
re-opened and the parties entered into negotiations afresh; WHich negotiations did 
not result in a concluded agreement.” Py cae 


4 


4 
wes Ip 


Sir Stag ret euro seems to have had no doubt thatthkre was a concluded 
nt. “When” he said “ Mr. Manckshaw infornjed.me that the, party 
was haggling about the agreed terms I felt that the party..was resiling from the 


; : ay 
Ks i a 


had 
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agreement.”. The plaintiff had alleged an agreement “in terms of the said draft 
agreement and the engrossment thereof.” The trial Judge found that this agreement 
had been proved, and that “‘ the agreement was not re-opened.” In their Lordships’ 
opinion these findings of fact -were amply supported by the evidence, and counsel 
for the respondents abandoned the contention that the agreement (if made) had - 
been re-opened. Sir Shapurji’s own evidence was to the effect that he offered to 
sell the factory on terms which, as to the more important of them, were stated by 
himself and, as to minor details, were left to be settled by Mr. Manekshaw. The 
whole of these terms were orally accepted by Nandurdikar who had full authority 
from his principal to accept them, and it is manifest from the documents which 
have already. been mentioned that both parties were intending to make a contract. 

By the law of India, such an oral-contract is valid and enforceable. It was, 
however, natural enough that the parties should wish to have their agreement 
put in writing and drawn up in pee form. An offer by Nandurdikar himself 
to sign the engrossment which the solicitors had preparec was rejected on the 
ground that he had acted as broker in the transaction. Eventually, on the 1oth 
July, Manckshaw, apparently after consultation with Sir Shapurji, said that the 
plaintiff himself must si On the 11th July, Nandurdikar called on Manekshaw 
to inform him that the plaintiff would arrive in Bombay on the 13th, but Manekshaw 
then said that the negotiations were at an end. Nandurdikar protested against 
this and when, on the 13th, the plaintiffarrived in Bombay he accompanied Nandurdi- 
kar to the solicitor’s office and offered to sign. Man aw refused to allow him 
to do so, said that the agreement was broken, and offered to return the earnest 
money. Sir Shapurji’s eagerness to be rid of what at first may have seemed to be a 
good bargain is perhaps explained by the fact that on the same day, as is now 
admitted, he had received Rs. 30,000 as earnest money from the company’s co- 
defendants, who had agreed to pay a purchase price of Rs. 1,25,000 for the Dhulia 
factory and another Pressing and Ginning factory. 


It might well be supposed that on these facts, about which there was no serious 
difference of opinion between the trial Judge and the High Court, no question of 
law could arise. By their Memorandum of Appeal, however, the defendants for 
the first time raised a point which, in the sami found favour with the learned 
Judges of the High Court. “The learned Judge,? it was submitted, “ omitted 
to notice that it was contemplated by the parties that the agreement was not to be 
considered as complete and binding until it was signed by the parties. He ought 
to have held that there was no ag ae agreement as no such agreement was 
signed by the parties.” In the High Court, the long series of cases which deal with 
transactions in which the parties have contemplated the execution of a formal 
contract was reviewed at length. In such cases, as was said by Parker, J. (as he 
then was), “ it is a question of construction whether the execution of the further 
contract is a condition or term of the bargain, or whether it is a mere expression 
of the desire of the parties as to the manner-in which the transaction already agreed 
to will in fact pe kou” (Von Hatzjfeldi-Wildenburg v. Alexander!) The learned 
Judges of the High Gourt (Broomfield and Divatia, JJ.), thou they were in 
substantial agreement with the findings of. fact of the trial Judge, came to the 
conclusion, in the words of Broomfield, J., that ‘* Sir Shapurji accepted Nandurdikar’s 
offer subject to the execution of a written agreement and that Nandurdikar 
acquiesced.” ‘“* Every item in the plaintiff’s case might be conceded,” said the 
learned Judge, “‘ and he would still not be entitled to specific performance,” The 
question to be: decided was, in his opinion, ““ whether, a draft agreement and 
engrossment being evidently contemplated by the parties, the contract can be said 
to be complete without the Doral agreement being signed and executed.” Divatia, 
J., in a concurring judgment, held that “the further contract was a term of the 
bargain and not merely-an expression of desire,” 

The conclusion come to by the High Court may be expressed in one or other 
of two ways. It may be said either that there was never a contract between the 


1, (1919) 1 Ch. 284 at p. 989, 
35 
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parties because they did not intend to be bound until an agreement had been drawn 
up in writing and executed, or alternatively, that there was a contract one term 
of which was that the parties should join in executing a written instrument embodying 
its terms and that until such an instrument had been executed the contract should 
not be enforceable. Both these alternative submissions were made to their Lordships 
in the very able argument of the respondents’ counsel. In whichever way the 

int is put, their Lordships regard it as open to the objection that it could not 

irly be raised for the first time before an appellate tribunal. The submission 
was not made to the era Pn in either of its forms. There is no trace of it in 
the Written Statements of the defendants. It was not the subject of an issue. 
The Judge does not refer to it in his judgment. No evidence was led with regard 
to-it. Ifit is tg be regarded as founded on the omission of the plaintiff to execute 
the written agreement, it is not rising that it was not relied on at the trial 
by a defendant who had refused to allow the plaintiff to sign although he was ready 
and willing to do so. 

But apart from the objection that the point was taken too late, their Lordships, 
with all due respect for the Judges of the High Court, are satisfied that it is without 
substance. In their Lordships’ opinion, the facts do not support the inference 
that the parties intended to be bound only when a formal agreement had been 
executed. On the contrary their Lordships consider that there was ample 
evidence to prove that both parties intended to make, and believed that they had 
made, a binding oral agreement. Their desire and intention to put that agreement 
into formal shape does not affect its validity. 

It was contended by counsel for the respondents that the agreement was 

necessarily incomplete because it had been left to the solicitors to settle some of 
its terms and because (as counsel rightly submitted) a solicitor has no implied 
authority to make a contract on his client’s behalf. Their Lordships are of opinion, 
however, that no question as to a solicitor’s implied authority arises in this case. 
In their Lordships’ view, it is a fair inference from the evidence that Sir Shapurji 
authorised Mr. Manekshaw to put before the plaintiff for his acceptance the 
“usual” terms. In the circumstances which have already been lained, this 
seems to their Lordships to have been a very natural and businesslike course for 
Sir Shapurji to take, and nécessarily resulted, when the appellant accepted the 
terms, in the formation of a binding contract. 
For these reasons, their Lordships will humbly advise His Majesty that the 
appeal should be allowed, the decree of the High Court set aside, and the decree 
of the Subordinate Judge restored. The defendants must pay the plaintiff's costs 
of the appeal and in the High Gourt. ; l 


Solicitors for Appellant: Hy. S. L. Polak and Co. 
Solicitors for Respondents : Stanley Johnson and Allen. 


H.J.U./V.S. Appeal allowed. 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :— MR. Jusriag HORWILL AND Mr. JUSTIOE SHAHABUDDIN. 
‘The Official Receiver of Ramnad at Madura | O ne Appellant ` 


0, : 
Lakshmanan Chettiar and another .. Respondents. 
— Nature of interest of her children in it—Husband {f debtor or trustes. NE. 

In the Nattukottai Chetty community the children do not have a joint interest with the mother 
in the stridhenam fund given to her on marriage. The mother is solely entitled to the fund and where 
a NAN ja Na ee ee, ee ee S 


#A.A.A.O. No. 5 of 1945. f i g at, a ryth April, 1946. ` 
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she lends the to her husband it cannot be said that it is constituted a trust fund for the benefit 
of her cbildren which can be claimed as such, on the insolvency of her busbend, The insolvent 
must be regarded as merely a debtor of the wife and not as a trustee for the children. 

Case-law discussed. 
. . Appeal against the order of the District Court of Ramnad at Madura, dated 
goth November, 1943, and made in C. M. A. No. 63 of 1942 (I. A; No. 61 of 1939, 
in I. P. No. 11 of 1932, Sub-Court, Devakotta). 


K. Bashyam and R. Viswanathan for Appellant. 
R. Gopalaswami Ayyangar and P. Mrithyunjaya Ayyar for Respondents. 


The Judgment of the Court was delivered by 

Shahabuddin, 7.—This civil miscellaneous second ap arises put of an inter- 
locutory application filed in the Court of Subordinate Judge of Devakotta by one 
Valliammai Achi in the insolvency proceedings relating to her husband Muthiah 
Chettiar. Her case was that a sum of Rs. 14,000 given to her at her wedding was 
handed over to her father-in-law in accordance with the custom prevalant in her 
community—the Nattukottai Cbetti community—that this amount was invested 
by her father-in-law in K. M. A. L. A. and other firms for her benefit and after 
his death her husband withdrew the amount and its interest and invested the same 
in A.M. firm which he started in Singapore and that the amount at the time of 
her application had accumulated to Rs. 1,62,362-6-0. This money, she contended, 
was held by her husband, the insolvent, for her benefit and therefore she should 
be given a first charge on his entire assets. Before filing this petition she had filed 
an application as an ordinary creditor of her husband. at application she 
did not press and it was therefore dismissed. The Official Receiver in opposing 
the application under appeal did not admit that Valliammai Achi was given 
Rs. 14,000 at her wedding or that that amount was invested by her father-in-law 
for her benefit. He contended that even if there was such an investment it did 
not remain as trust money but that Valliammai Achi lentit to the insolvent to start 
the A. M. business and that therefore he stood in the position of a debtor and 
not a trustee. The learned Subordinate Judge accepted the case of Valliammai 
Achi with regard to the deposit made with her father-in-law and the investment 
by him in other firms but he doubted if he acted as a trustee in doing so. He 
however held that the insolvent took the amount from his wife as a loan. On 
the question of the charge he came to the conclusion that even if it were assumed 
that the insolvent was a trustee in respect of the amount in question there was 
no evidence connecting the property in respect of which the charge was claimed 
with the assets of the A. M. firm, and that unless the properties were traced to 
the assets of that firm, Valliammai Achi was not entitled to the ch claimed 
by her. He therefore held that Valliammai Achi was entitled to claim the amount 
as an ordinary creditor. On appeal the learned District Judge took the view that 
the amount claimed by the petitioner, constituted a trust fund. It was contended 
before him that in view of this conclusion a ch should be created over the entire 
assets on the basis that in Nattukottai Chetti ilies which are trading families 
the entire assets should be regarded as trade assets. The learned Judge did not 
accept this contention as A. M. firm was not ancestral business, but he came to 
the conclusion that the insolvent constructed a bungalow and acqui two sites 
with the assets of the A. M. firm and therefore gave the present first respondent, 
one of the sons of Valliammai Achi who had come on record as her legal represen- 
tative—she having died after the appeal was filed, a ch in t 
of these properties. The second respondent, another son of Valliammai Achi 
was declared an insolvent and his interest vested in the Official Receiver, Ramnad, 
This appeal has been filed by the Official Receiver, while the first respondent has 
filed a memorandum of cross-objections centending that he should have been granted 
a charge over the entire assets of his father. 

That a sum of Rs. 14,000 was given to Valliamma: Achi at her wedding and 
that this amount was handed over to her father-in-law who invested it from’ time 


—_ 
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to time in several firms is not disputed ; nor is there any controversy with regard 
to the actual amount due to her. The finding of the learned District Judge that 
the amount of Rs. 14,000 at the inception constituted a trust fund is not contested ; 
but it is argued that his conclusion that the amount retained the character of a 
trust fund even after it was brought into the A. M. firm is not correct. Itis contended 
that the insolvent borro the money from Valliammai Achi when he 
started the A. M. firm and was therefore a debio: and not a trustee. Alternativel 
it is argued that assuming it was a trust fund even after it was taken into the A. M. 
business at Singapore, Valliammai was not entitled to a charge over the properties 
over which a ch has been created, as those properties have not been traced 
to the assets of the A. M. firm. 


The learned District Judge has not discussed the evidence in this case as fully 
as he should have done. It cannot however be said that he has not discussed the 
evidence at all ; but it appears to us on a full consideration of all the material evidence 
on record that his conclusions cannot be upheld and that both the contentions 
of the appellant have to prevail. 


The evidence with regard to the custom in the Nattukottai Chetti community 
in respect of the amounts given to the bride has been given by the insolvent who 
was examined as P. W. 6. He deposed as follows: > - 


Be ad Ape a pe aa came that is the bridegroom’s father who would 
credit it in the name of the bridegroom who has no right to the money, but only can it. The 
i 's father has no right to the money, and 1s bound to account for it to the bride. If the 
father of the husband dies, then the husband keeps it safe for the wife.” 
It is not disputed that in accordance with this custom, the amount in question 
was invested in the name of the insolvent himself before it was transf to the 
A. M. firm. But Ex. A shows that the amount when taken into the A.M. firm 
was credited in the name of Valliammai Achi. This is a significant departure 
from the practice spoken to by the insolvent, and it is contended on behalf of 
the appellant that this indicates that at that stage the amount was borrowed from 
Valliammai Achi for starting the A. M. firm and therefore ceased to be a trust 
fund even if it had till then retained that character. On behalf of the respondent 
the description of the amount in Ex. A as siridhanam money of Valliammai Achi 
received from A. L. A. firm is strongly relied upon as indicating that the money 
was taken into the A. M. firm as a trust fund. ia our opinion the entry that the 
amount was the stridhanam of Valliammai Achi is only descriptive, and the importance 
of the account is that it was opened in the A. M. books in the name of Valliammai 
Achi and not in the name of the insolvent. It is stated in the interlocutory appli- 
cation under appeal that the practice in recent yearshas been to keep the amount 
in the name of the bride also, but A. M. firm was not started in recent years. 
In any case this statement regarding the recent custom does not find any support 
in the evidence. The insolvent who spoke to the custom does not say that in recent 
the practice has been to invest the amount in the name of the wife. It is 
not contended before us that there has been any such recent custom. Admittedly 
there was no instrument of trust. It is only on custom that the contention that 
stridhanam amounts invested in the name of the husband constituted a trust fund 
is based. In these circumstances, a departure from that custom such as is found 
in Ex. A is a strong indication that the fund changed its character when it came 
into the hands of the A. M. firm. The insolvent no doubt deposed that he 
ed the siridhanam money of his wife and that when he took it from the A.L.A. 
firm into the A. M. firm he did not take the consent of Valliammai Achi, indicating 
thereby that he continued to treat it in the manner in which it was treated prior 
to his starting the A. M. firm, but in an carlier stage of the insolvency proceedi 
he had deposed before the Official Receiver that he did not know if the petitioner 
had any moneys other than those received as her stridhanam and that he never 
her moneys but his son and son-in-law managed them. He also deposed 
that he had borrowed from his-wife-and that she: lent him money from her stri- 
dhanam, When his attention was drawn to this evidence he-denied having made 
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those statements, an explanation which is hardly acceptable. In her petition 
which she first filed but did- not press, Valliammai Achi treated this amount as 
having been lent to her husband. This is clear from the following statement in 
her affidavit accompanying that petition : i 


“‘ The stridhanam amounts were credited in the said A M. firm in my name as for 17th 
Arpasi, Sukla. The insolvent owes me in that respect Rs. fi sap EPAD the same AI 
exchange rate of Rs. 155 came to Rs. 72,526. The same wi be borne from the accounts that 
have been filed by the insolvent‘in this Court, The insolvent also undertook to pay interest on the 
aforementioned amount deposited with him at 12 annas per cent. per mensem for 12 months 17 


In her evidence in support of her first application she stated that she had deposited 
her stridhanam amounts with the insolvent. The entry in Ex. A considered with 
these statements of the insolvent and Valliammpai Achi, specially the statement 
that the insolvent undertook to pay interest at a fixed rate, makes the conclusion 
eF ible that the amount was taken into the A. M. firm as a loan from Valliammai 


It is then arguec on behalf of the respondent that according to the custom 
in this community, the trust created by the deposits made at the time of the marriage 
enures to the advantage of not only the bride but also of the children to be born 
of the marriage, that even if it is considered that Valliammai ed to her husband 
utilising the amount for starting a business it would amount only to the beneficiary 
consenting to an investment to be made by the trustee, and that at any rate as far 
as her children were concerned, the trust continued and therefore the money did 
not lose the character of a trust fund even when the insolvent borrowed it. In 
support of this contention reliance is placed on in Re Dixon : Heynes v. Dixon}, In 
our opinion there is no force in this contention and this decision does not apply 
to the facts under consideration. In Re Dixon: Heynes v. Dixon!, the amount 
had been settled on the wife by a marriage settlement in pursuance of which she 
was entitled only to the income. The trustee lent it to the husband with the con- 
sent of the wife. It was held that as the husband took with full notice that the 
money lent was trust money he was in the position of an express trustee. But 
the deposit of the stridhanam amount cannot be considered to be a marriage settle- 
ment especially when according to the evidence of the insolvent the bride appears 
to be the sole beneficiary. The insolvent has deposed.that the bridegroom’s father 
has no right to the money and is bound to account for it to the bride. In the petition 
under appeal it is not pee that the money handed over to the husband’s family 
constituted a trust for the benefit of the children. On the other hand, the case 
set out there is that the amount was handed over to the husband’s family to be 
invested and improved for the benefit of the bride. Reference is then made to 
Palamappa Chsttiar v. Nachiappa Chettiar*, Official Assignee of Madra, v. Muthayes 
Achi? and Muthuraman Chettt v. Pertannan Chettiar‘, where observation that the 
stridhanam of the bride invested in the bridgroom’s name constitutes a trust fund 
for the bride and the children to be born of the marriage have been made; but 
in these cases, the question as to.the rights inter se between the mother and her 
children did not arise. Inthe Official Receiver of South Arcot v. Kulandatoelan Chettiar §, 
relied on by the appellant the question came up for decision and the learned Judges 
after examining the Bench decision in the Official Assignees of Madras v. Muthapee 
Achi®, as well as the records of that case observed that that decision could only be 
taken to have meant that the fund would, in the ordinary course, enure to the 
advantage of the mother, as well as her children, the beneficiaries taking not 
jointly but successively. As regards the other two decisions the learned Judges 
observed as follows : 


““In none of them did any oo ee aaa raja 
children. General language as to the siridharam being intended for the benefit of the 
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bride and the children to be born of the union is not ingonsistent with the mother taking as the sole 
beneficiary and her sons or daughters, as the case may be, succeeding her as her heirs.” 

They took the view that in the Nattukottai Chetty community the children did 
not have a joint interest with the mother in the stridhanam fund. In this view, 
with which we respectfully agree, Valliammai Achi at the time at which the money 
was taken by the insolvent into A. M. firm was solely entitled to it, and as from 
the circumstances stated above it is clear that she lent the money to the insolvent, 
it cannot be said that the amount continued in the A.M. firm as a trust fund for 
the benefit of her children. It is significant that the first application and the one 
under appeal were filed by Valliammai Achi alone and her son came¢ on record 
only as her legal representative. We therefore consider that the learned Subordinate 
Judge rightly regarded the insolvent as a debtor of and not a trustee for Valliammai. 


Even if it is assumed for argument’s sake that the amount when it was invested 
in A. M. firm was a trust fund, we fail to see how that would entitle Valliammai 
to a charge on all the assets of the insolvent. There can be no presumption that 
when a trustee makes his own monies with the trust fund, he misappropriates 
the latter. There is no doubt an allegation in the petition under appeal that the 
insolvent committed breach of trust, but no particulars of the alleged breach of 
trust are mentioned. Nor has it been. proved that the insolvent committed any 
breach of trust. In the circumstances a charge can be created only over those 

roperties which have been traced to the funds of the A. M. firm. The learned 
District Judge concluded that the bungalow and the two sites over which he created 
a charge were acquired with the money of the A. M. firm because he considered 
that.it was probable that they were so acquired and the insolvent deposed that 
he acquired them with that money. But his earlier deposition was to the effect 
that he had acquired these properties with his own money earned by him as an 
agent of another firm before the A. M. firm was started. The insolvent explained 
that that statement was incorrect but that explanation is not worthy of acceptance. 
We have not been referred to any account specifically tracing these properties 
to the funds of the A. M. firm ; nor have the sale deeds under which the sites were 
acquired by the insolvent been produced. We therefore consider that these 
properties have not been traced to the funds of the A. M. firm and that the charge 
created by the learned District Judge cannot be upheld. The order of the District 
Judge is set aside and that of the Subordinate Judge restored. 


The appeal is therefore allowed with costs in this Court anc the lower appellate 
Court The memorandum of cross-objections is dismissed with costs. - 


V.S. —+ .. Appeal allowed. 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. Justice PATANJALI SASTRI. 


Edavalath Cherunni alias Pennukutty Amma and another.. Appellanis* 
i D 


Maramittath Therwil Mootha Chettiar Veetil Kelu .. Respondent. 
Madras Agriculturists’ Religf Act (IV f 1938), suction 19, Proviso—Applicabtlity—Decres for arrears 

reni and costs—Part the balance—Act taking affect to sale—Application 

doren— M nabi Senna debi—Scaling i. ik aka eh Ta ği 


The respondent obtained a decree for arrears of rent and interest due under a kaichit executed 
before the Madras Agriculturist’ Relief Act was passed. The ellants paid a certain amount 
towards the decree and for the balance the properties were in November, 1937. After the 
iee at Maas the sale was set aside on an application under section 23. ‘The on he appellants 

lied tor relief under section 15 of the Act and deposited the rent due for faslis 1946 and 1947. 

amounts deposited were fi to be correct and satisfaction of the rents was granted, ie 

ts then filed an application under section 19 of the Act praying that the entire arrears of 
rent due under the decree should be scaled down and that the amount paid by them towards the 
decree before the commencement of the Act should be adjusted towards the costs payable under the 
decree under the proviso to that section. 





+ A, A, A.Q. No. 86 of 1945. 12th April, 1946. 
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Held, that the decree for arrears of rent was not ‘‘a decree for repayment of debt” within the 
meaning of section 19 of the Act. 


Held further, that the costs of the suit were not in any sense borrowed by the unsuccessful p 

that the proviso to section 19 of the Act was inapplicable to the case and that the appellants 

ae therefore claim to have their payment adjusted first in payment of the costs a ed under the 
ecree. 

Appeal against the order of the District Court, South Malabar, dated 24th 
July, 1944, in A.S. No. 87 of 1944 preferred against the order of the Court of the 
District Munsiff, Calicut, dated gth December, 1943, in I.A. No. 136 of 1942 in 
O. S. No. 1042 of 1934. 


D. A. Krishna Variar for Appellants. 
S. Venkatachala Sastri for Respondent. 
The Court delivered the following 


JUDGMENT.—In this case the respondent obtained a decree for arrears of ren 
and interest due under a kaichit dated gth May, 1927, before the Madras Agri- 
culturists’ Relief Act was passed. The appellant paid a sum of Rs. 170 towards 
the decree and for the balance the properties were brought to sale and actually 
sold in November, 1937. After the Act was passed a petition to set aside the sale 
was filed under section 23. The sale was accordingly set aside. Thereupon the 
appellant applied-for relief under section 15 of the Act, by means of two petitions 
depositing separately the rent due for faslis 1346 and 1347 ka The 
amounts deposited were found to be correct and the prayers in those petitions, 
namely, that the amounts deposited should be accepted in full satisfaction of the 
rents due in respect of the two faslis, were granted. ‘The appellants then filed the 
petition out of which the present appeal arises under section 19 of the Act, prayi 
that the entire arrears of rent due under the decree should be scaled down 
that the amount of Rs. T by them towards the decree before the commenct- 
ment of the Act should be adjusted towards the costs payable under the decree under 
the proviso to that section. The District Munsiff allowed the petition and recorded 
satisfaction of the entire decree except as to the execution costs which were not 
covered by the previous payments. On appeal to the District Court by the decree- 
holder the learned District Judge held that the proviso to section 19 was not applicable 
to the case as the decree in question was not a decree for repayment of a debi within 
the meaning of that section and that therefore the sum of Rs. 170 paid by the 
appellants before the commencement of the Act could not be adjusted towards 
costs awarded under the decree. He therefore dismissed the petition filed by the 
appellants under section 19 and this appeal has been preferred from the said order. 


It is argued for the appellants that according to the decision in Venkata Raja- 
gopala Krishna Yachsndra Bahadur Varu v. Venkata Seshacharlu1, even decrees for rent 
are liable to be scaled down under section 19 of the Act and that therefore the 
proviso to that section applies to such cases. I am unable to accept this contention 
which proceeds upon a misapprehension of the decision referred to above. All 
that was held in that case was that when a decree had been passed for rent, a 
procedure ahalogous to that laid down under section 19 of the Act should be followed 
with reference to such decrees, as no procedure is laid down in the Act for scaling 
down amounts due under decrees for rent. This does not mean that a decree 
for arrears of rent is a decree for repayment of a debt for which alone provision 
is made under section 19 of the Act. The definition of “debt” in section 3, 
clause (tit) excludes ““rent” as defined in clause ki?) and a decree for arrears of 
rent cannot therefore be a decree for repayment of debt within the meaning of 
section 19. It is suggested that so far as the portion of the decree awarding costs is 
concerned it may be viewed as a decree for repayment of debt. But, as pointed 
out by the learned District Judge, though such portion might be regarded in a 
-sense as a decree for payment of debt it cannot be regarded as one for noma 
of debt, for repayment clearly implies a prior borrowing. It cannot be said that 


1. (1941) a M.L.J. 655. 
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the costs of a suit awarded under a decree were in any sense borrowed by the un- 
successful party. It follows that proviso to section 19 is inapplicable to. the 
present case and the appellants cannot claim to have the payment of Rs. 170 
adjusted first in payment of the costs awarded under the decree. 


It is pointed out that the learned District Judge has erroneously disthissed 
the petition altogether. ‘The petition prayed not only for the adjustment towards 
the payment of costs as aforesaid but also for recording satisfaction of the decree 
in respect of the arrears of rent found due. The appellants’ petition should not 
therefore have been dismissed tm toto. As deposits made by then for faslis 1346 
and 1347 have been ted as correct the petitioners are entitled to have the 
dese: A arrears of aa A Pi except in regard to costs. The decree of the 
Court below will be modified aceordingly. As the appellants have failed on the 
main point, they will pay the costs of the respondent. 

Leave to appeal is refused. 

B.V.V. —— Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTIOE CHANDRASEKHARA ATYAR. 
T. G. Annamalai Chettiar and others .. Appellants* 


D. 

Kuttigan alias Muniyappa Naidu and others «+ Respondents. 

Madras Estates Land Act (I of 1908), section 140—Scope—Sxit to recover costs of repairs to a tank from 
desabandam iaamdar by a person who incurred them ix accordance with the requisition of the Collector under 
the Railway Protection Act, section 14— Jurisdiction of Civil Court, 

The plaintiffs brought a suit for the recovery of the costs incurred by them in executing certain 
repairs to a desabandam tank in accordance with the requisition of the Collector under the Railways 
Protection Act, section 14, from the desabandam inamdars who were under an obligation to keep 


the tank in good repair, so that the ayacut under it might be properly irrigated. On a contention 
that the Civil Gourt had no jurisdiction to go into such a claim, 


Held, eran ang 10 aa 140 and 189 of the Madras Estates Land Act to bar the cog- 
nizance of such a claim by the Civil Gourts. Such a claim is outside the scope of the Madras 
Estates Land Act. 
peal against the decree of the Court of the District Judge, North Arcot 
at Vellore in A. S. No. 382 of 1944, preferred against the decree of the Court of 
the District Munsiff, Tirupathur, in O. S. No. 465 of 1940. 

~ Ch. Raghava Rao for Appellants. 


T. L. Venkatarama Atyar and G. R. Jagadisan for Respondents. 
The Court delivered the following 


JopemEnt.—Tbe plaintiffs, who are the appellants in this second appeal, 
brought a suit for the recovery of the costs incurred by them in executing certain 
repairs to a desabandam tank in accordance with the requisition of the Collector 
under the Railway Protection Act. The defendants are the desabandam inamdars, 
under an obligation to keep the tank in good repair, so that the ayacut under it 
might be properly irrigated. The amount of the claim is Rs. 1,081, of which Rs. 1,030 
is the cost of execution of the repairs and the balance represents interest at 12 
‘per cent. per annum from 16th August, 1939, till the date of plaint. 


The defendants pleaded that the repairs carried out by the plaintiffs were not 


repairs which they were under any obligation to effect and that consequently, if 
the plaintiffs, in compliance with the orders of the Qollector, carried out the repairs, 


they must be deemed to have done so voluntarily. ‘They also urged that the Civil 
Court had no jurisdiction to go into this claim. 

The District Munsiff decreed the suit overruling the plea raised in bar of the 
Civil Gourt’s jurisdiction and holding that the repairs which the plaintiffs effected 


#5, A. No. 1468 of 1945, o 8th July, 1946. 
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were really repairs that the dasabandam inamdars were under an obligation to 


carry out. - 
On appeal, the District Judge of North Arcot reversed this decision and dismissed 

the plaintiffs’ suit. He took the view that the Civil Court had no jurisdiction and 
that as regards the repairs themselves, they were in the nature of extraordinary 
repairs which the inamdars were under no obligation to carry out to the tank in 
uestion. With reference to one item, namely, the cost necessary to strengthen 
e bund so that the sunken portion might be set right, he was inclined to hold 
that the work fell within the scope of the duties of the dasabandam inamdar, but 
having regard to his finding on the question of jurisdiction, the plaintiffs were not 


m 


allowed any relief even in respect of this item. << 


The question of jurisdiction is free from diffiuclty. The learngd Judge went 
wrong in holding that there was anything in sections 140 and 189 of the Madras 
Estates Land Act to bar the cognizance of such a claim by the Civil Courts. It 
is true that section 140 speaks of the obligation of the holder of a dasabandam inam 
to maintain the irrigation work in repair, but the provisions of this section 
will get attracted only on the ent of the requisites or the conditions laid 
down in the previous sections, particularly 136 (c), 136 (d) and 138. The juris- 
diction of the Civil Court is ousted only as regards any dispute or matter in respect 
of which suits or applications might be brought or made of the nature specified in 
Parts A and B of the schedule to the Act. “We are not for the present concerned 
with Part A. Part B refers to applications under sections 137, 137 (a), 137 (c) and 
138 (serial No. 30 to 37). It is only with reference to these applications that the 
turisdiction of the Civil Courts is ousted. Here we have cases where a creditor 
claims to recover from a dasabandam inamdar the cost of repairs which he was 
called upon to execute by the Collector who took action under section 14 of the 

i Hie Protection Act. Such a claim is outside the scope of the Madras Estates 

d Act. Section 140 applies only to suits brought under the circumstances 

specified in the prior sections of the chapter. 


It will be seen from the report of the Executive Engineer and the plans and 
the estimates drawn and prepared by him that it was considered necessary, appa- 
rently for the proper protection of the railway line going near the bund of the tank 
in question, cat the bye-wash or surplus weir should be widened by 44 and 50 
feet to the left and right sides of the existing position and that in this connection 
a sum of Rs. 790 was the expenditure to be incurred. This surely is not a repair 
which the dasabandam inamdars are under an obligation to undertake. eir 
legal duty is to maintain the tank in good condition of repair to serve the purposes 
for which it came into existence, and they cannot be called upon to undertake 
anything more because the railway line has come into the picture later and requires 
to be protected adequately against a possible breach of the tank. In Ex. P-10 
and P-11, we get an idea of the repairs that were considered necessary and the cost 
that had to be incurred in respect of each item. The learned Judge was right 
in holding that the defendants should be saddled with the cost of the earth 
work to be done for strengthening the bund in portions so that it might be brought 
into a standard condition as per ‘‘ the approved memoir”. Any high ground that 
had formed in front of the escape from the weir and which Fodd have impeded the 
normal overflow of the surplus water of the tank would also have to be removed 
by the inamdars as otherwise water which should flow over would collect in the 
tank, to the prejudice of its safety and may prove the cause for its breach, causing 
damage to all arties concerned—the mittadar, the inamdars who hold the lands 
in the ayacut, he other ayacutdars and the railway authorities also. The expenses 
relating to those items have to be allowed in the plaintiffs’ favour, and they are 
made of five sums of Rs. 55, 20, 26, 95 and 61, making a total of Rs. 197, as would 
be seen from Ex. P-7, We have to AG ee ee ae 
Thus the defendants are liable for a sum of Rs. 225 in all; and for this sum they 
would be liable under section 69 or 70 of the Contract Act. “The remaining portion 
BANG anga eee KAN l E 4 
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The secoùd appeal is therefore allowed in part and the plaintiffs will have 


“a decree for Rs. 225 only together with interest at six percent from 16th August, 


1939, when the repairs were effected till the date of payment. The parties will 
pay and receive proportionate costs throughout. (No leave). 


K.S. — Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justicg HORWILL. 
Vastiram Manmal and Co., by its manager, Manmal .. Appellant* 
D. 
T. S. Ramaswamy Tyer and Broghers Ltd. .. Respondent. 

Civil Procedure Code (V of 1908), sections 20 and 21—Place of suing—Swit in respect of contract—Terms 
of business —Condition regarding forum—sStrict construction. 

Where one of the conditions of the business was that any legal proceedings in respect of or arising 
out of the contract should be instituted in the Madras Courts, but in respect of the suit transaction 
there was no completed contract but merely an offer from one side, 

Held, that the condition as to place of suing did not apply. When parties enter into an agree- 
ment restricting their rights to institute suits except in particular courts it must be strictly proved 
that the restrichon applies to the particular proceeding instituted. 

Appeal against the order of the District Court of Bellary, dated gòth August, 
1945, in A.S. No. 59 of 1944 (O.S. No. 401 of 1943, District Munsiff Court, Bellary). 


K. Srinicasa Rao for Appellant. 


B. C. Seshachala, Atyar for Respondent. 
The Court delivered the following 


Jopvement.—The appellant filed’a suit for the recovery of a sum of money; 
being the total of the sums advanced by him to the defendant’s agent and for inci- 
dental expenses, on the ground that he had made an offer to the defendant which 
had been cancelled before it was accepted and that he was therefore entitled 
to the refund of the-money advanced by him. The defendant raised the objection 
that the Bellary District Munsiff, in whose Court the suit was filed, had no juris- 
diction to try the case ; because the parties had agreed that all disputes arisin 
between them should be decided in the Courts at Madras. The plaintiff admitt 
that condition No. 10 of a form which he had signed was to the effect that any 
legal proceedings in respect of or arising out of the contract over-leaf should -be 
instituted in the Madras Courts ; but he argued that since the offer had not ripened 
into a contract, this condition did not apply and that he was therefore entitled 
to file his suit in any Court having PE Aa The District Munsiff went into 
the question whether there was a completed contract or whether, there was only 
an offer, and held that there was no completed contract. He then accepted the 
argument of the plaintiff that condition No. 10 did not apply to offers and decreed 
the suit. In appeal, the learned Judge did not consider the questions of fact, but 
held that on a reasonable interpretation of condition No. 10 the parties were bound 
to have this dispute decided by the Madras Court, whether there was à completed 


-contract or not. 


The learned advocate for the pil ae has raised three points. The first 
is that the learned District Judge should not have directed the plaintiff to file his 
suit in another Court unless, in the terms of section 21 of the Civil Procedure Code, 
there was a failure of justice on account of the plaintiff’s filing it in the wrong Court. 
The second objection was that the condition No. 10 on the reverse of Ex. P. 1 
must be interpreted to mean what it actually says, t.e., that I proceedi ate 

out of contracts and contracts alone should be instituted in Madras Cones: 
Thirdly, he argued that since no part of the cause of action arose in Madras, the 


stipulation in condition No. ro was illegal. 


+ A.A.O. No. 6 of 1946, and 28th March, 1946. 
G.R.P. No. 11 of 1946. i : ; 
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It is unnecessary for me to express any opinion on the first and third points. 
Some cases dealing with the first point have been referred to by the learned Counsel 
for the respondent ; but since the matter has not been fully argued and it is sufficient 
for the disposal of this appeal to consider the second point, I shall not express any 
opinion on the first point. With regard to the third point, it is argued that since 
the respondent was resident in Madras a suit could have been brought in the Madras 
Court and that therefore even if we follow the decision in Crawley v. Luchmee 
Ramt, approved of by Madhavan Nair, J.,in Achratlal Kesholal Mehta and Co. v. 
Vitam and Go.,? the Madras Courts would have jurisdiction. As this is a question 
off fact, it is not desirable that I should express any opinion on that point either. 


When parties enter into an agreement restricting their rights to institute suits 
except in particular courts, it must be strictly prayed that the the restriction applies 
to the proceedings under consideration. It may be true that the respondent was 
anxious to have all matters arising out of offers as well as contracts decided in 
Madras Courts for reasons of convenience ; but the question is whether the 
. appellant also understood that the restriction applied to offers as well as contracts. 
In deciding whether this condition prevents the plaintiff from filing a suit in the 
District Munsiff’s Court, we must have regard to the actual wording used. The 
respondent was not unaware of the distinction between an offer and -a contract, 
as will be evident from the fact that on the reverse of the conditions is a space for 
noting the number of the offer as well as a space for noting the number of the 
contract. We must therefore conclude that the parties intended what is stated 
clearly in the condition itself, namely, that legal proceedings arising out of contracts 
shall be instituted in the Madras Courts. If so, then the learned District Munsiff 
was right in holding that if there was only an offer, then the jurisdiction of the 
Bellary District Munsiff’s Court was not ousted. 


The appeal is therefore allowed and A.S. No. 59 of 1944 remanded to the 


District Judge of Bellary for disposal on the merits, The costs of this appeal will 
eee in the cause. The civil revision petition does not arise and is amied j 
without costs. 


B.V.V. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTIOE YAHYA ALI. 


Narra Padmavathamma ts Petitioner.* 


Criminal Procedure Coda (V of 1 , Sucttons 199 and 136—Preliminary order—Confrrmation—S ficient 
ee : inte 


s agatast conftrmation— Necessity. 
Where after ing a preliminary order under section 193, Criminal Procedure Code against 
a lady who observes , the notice was served on her agent who promptly applied for time but 


it was refused and the preliminary order was made absolute, 

Held, that in a matter like this it was essential that the p aggrieved should have sufficient 
opportunity to meet the charge and as in the circumstances, cient opportunity was not given 
ee Genea to show cause against the confirmation of the preliminary order, it should 

set Cc. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the order of the Court of 
pple Magistrate of Chendragiri, dated 27th September, 1945, and made in 
M.G. No. 50 of 1945. 


M. V. Nagaramayya Advocate for the petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 





I, 1 Agra 199. . 2. (1925) 49 M.LJ. 189. 


* Cr. R G. No. 1179 of 1945. 19th July, 1946. 
(Gr. R. P. No. 1089 WE 46 
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The Court made the following 


ORDER, —This application is to revise an order made by the Joint Magistrate 
of Ch iri making absolute a preliminary order under section 133 of the Code 
of Criminal Procedure. 


I am satisfied that sufficient opportunity was not given to the petitioner to 
show cause against the confirmation of the preliminary order. She is a lady who 
observes adha and the notice itself had been served on her agent who romptly 
applied br time on the ground that notice was too short. Inspite of it the appli- 
cation for time was refused and the preliminary order was made absolute. In 
a matter like this it is essential that the party aggrieved should have sufficient 
Opportunity to meet the charge. 

The order*in M. C. No. 50 of 1945, dated 27th September, 1945, is set aside 
and the joint Magistrate is directed to issue a fresh notice to the petitioner giving 
her sufficient time and opportunity to meet the case. All proceedings whic 
have been issued on the footing of the order which has been now set aside will 
stand vacated. 


V.S. —— Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KUPPUSWAMI AYYAR. 
Chuckler Sevuttu Raman .. Petitioner" 
gea Procedure Code (V of 1898), section 941—Deaf accused—Proper procedure to bs followed—Duty 
Where the medical evidence is that the accused is only slightly deaf, it cannot be said that it 
is not possible to make the accused know what the proceedings are. Somebody would have to take 
the trouble to speak to the accused in close range and explain to him what takes place in Court as 
and when the proceedings go on. Merely because it would be troublesome to do so, is no ground 
ee h Court to pass any orders dispensing with the taking of any efforts to make the 
accused tis going on, 

Case Referred for the orders of the High Court under section 341, Criminal 
Procedure Code, by the District Magistrate, North Arcot in his letter, dated grd 
January, 1946. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

Accused not represented. 


The Qourt made the following 

OrvER.—This is not a case in which the medical evidence indicates that it 
is not possible to make the accused know what the proceedings are. Of course 
somebody will have to take the trouble to speak to the accused in close range and 
explain him what all has taken place in Court as and when the proceedings go on. 
It is no doubt a difficult job, but then that will have to be done hecause the person 
is deaf. It cannot therefore be said that it is a case in which it is not possible to 
the Magistrate to make the accused understand what is going on in Court. Merely 
because the Magistrate will have to take some trouble in making the accused know 
what is going on, I will not be justified in passing any orders dispensing with the 
taking of any efforts to make the accused know what is going on. The medical 
evidence, according to the letter of reference, is that the accused person is only 
slightly deaf and there is evidence of one of the witnesses for prosecution who knew 
him for 15 years that though he is deaf, he could hear when talked to at a close 

. The papers are returned to the Magistrate to proceed with the case in 
the light of the observations made above. 


V.S. — Reference answered. 





* r.R.Q. No. 6 of 1946. arst February, 1946. 
(Case Referred No. 1. of 1946). Ji : 
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IN THE HIGH COURT OF JUDICATURE AT- MADRAS. 
Present :—Mnr. Justice HORWILL. | 


P. V. Muthuswami Ayyar .. Petitioner" 
D. - 


A. Velammal .. Respondent. 

Indian Contrast Act (IX of 1872), section 70>—Co-ommers of an irrigation weell—Ons of the co-sharers doing 
aepairs to the well—Notice demand for contribution from towards cost—Refusal—Swit claiming con- 
tribution—Facts to be to sustain the claim. 

The plaintiff-petitioner was the owner of a half share in a common irrigation well which had 
pain arene tt "As he was in a pomtion to mako the necessary expenditure for putting the 

into proper repair, he sent notices to the other co-owners for contribution towards the cost of 
repairs so that they might also benefit by the said repairf. The respondent refused to do pales 
in the matter. But the work was carried out by the petitioner at his own cost and he thereafter 
a suit for contribution from the respondent, claiming under section 70, Indian Contract Act. On 
a question whether the claim was sustainable, 

Hald, that in order to succeed in his claim the plaintiff had to prove (1) that he ired the 
well, (2) that he did not intend to do so gratuitously and (g) that the ik a enjoyed the benefits 
of the repair. Since the ndent was not, as a matter of fact, enjoying the use of water from the 
well she could not be held liable under section 70 of the Contract Act, though the other facts necessary 
to sustain a claim under the section had been proved in the case. 

Saptharishi Reddiar v. Secretary of State for India, (1915) 28 M.L.J. 384 ar and Srirama Raja v. Secretary 
-Qf State for India, (1942) 2 MLL.J. 800 : I.L.R. 1943 Mad. 158 (F.B.) applied. 

Viswoanatha Vijaya Kumara Bargaroo v. R. G. Orr, 45 LC. 786 held no longer good law. 

Petition under section 25 of Act IX of 1887 praying that the High Court will 
be To to revise the decree of the Court of the District Munsiff, Periakulam, 

.Q.S. No. 281 of 1944. 


V. Ramaswamy Iyer and R. M. Halasyam for Petitioner. 
G. R. Fagadisan and F. R. Alwar Naidu for Respondent. 
The Court delievered the following 
UDGMENT.—The petitioner became the owner of a half share in a well which 
had long been in disuse. There were two other co-sharers, each of whom had 
a quarter share in the well. The plaintiff was in a position to make the necessary 
enditure to put the well into repair ; and he sent notice to the other two sharers 
them to contribute towards the repair of the well, so that they would all 
be able to use it and with its water raise a second crop on the land—which they 
had not been able to do hitherto. One of the sharers whose share was subse- 
quently acquired by the petitioner said that he was not interested in the well because 
his land was heavily mortgaged. The respondent said that she did not 
ah a doing anything in the matter; but that if the plaintiff chose to do it she 
no objection. The petitioner sent demands to her for payment of contribution 
before the work was started ; but she did not reply. Later on, while the work 
was being executed, he sent ‘further notices to which she lied that she could 
not contribute. The petitioner thereupon completed the work and filed this suit 
for contribution from the respondent, claiming under section 70 of the Contract 
Act. The‘lower Court held that although the ndent stood to benefit by 
the work and that the petitioner did not intend to do the work gratuitously, yet 
he found that itcouldnotbe said that the Pen ne did the work‘ for the 
respondent.” He therefore dismissed the suit. 


The argument of the learned District Munsiff is supported by some obser- 
vations in Viswanatha Vijaya Kumara Bangaroo v. R. G. Orr, to this effect : 

“Section 70 of the Gontract Act does not apply to cases where a penton does an act for his own 
benefit and that act incidentally benefits his neig or any other person. In such cases the latter 
plage A aan ee ane a a aioe 

contribution from another under section 70 of the Contract Act must prove 
one ee or the latter. An act cannot be described as done by one person for another, 
unless it can be shown that, but for the existence of that other’s interest, it would not been done.” 





*a. R. P, No. 609 of 1945. p ET . 18th July, 1946.. 
I. (1917) 45 I.G. 786. 
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It was held that the repairs had been executed by the plaintiffs.in that case mainly 
for their own benefit, although the defendants were re benefited by them. The 
suit was, however, dismissed, it being held that altbough the defendants had 
benefited, they were not liable under section 70 of the. Contract Act. It seems 
to me that this is no longer good law in view of the Full Bench decision of this Court 
in Srirama Raja v. Secretary of State for Indta.t ` The learned Judges were th 
considering a claim by the Government from certain Shrotriamdars, who y 
with the Government had been enjoying water from a certain tank which the 
Government had repaired after notice to them. The Shrotriamdars had replied 
that they had no objection to the execution of the Work by the Government ; but 
they objected to making any payment towards it as they had never done so in the 
past. The learned Judges considered the various Madras cases dealing with the 
subject and approved entirely of the decision in Staptharishi Reddiar v. Secretary 
of tate for Indiah, a similar case of a claim by the Government to a contribution 
or the repair of a tank. Both in Srirama Raja v. Secretary of State for Indiat, and 
Saptharishi Reddiar v. Secretary of State for India?, the learned Judges had no doubt 
that the Government had repaired the tank for the other parties using its water 
as well as for itself. The learned advocate for the respondent seeks to distingui 
between these cases and the present case by pointing out that the Government 
has certain responsibilities in the matter of keeping tanks in repair and ensuring 
that all persons entitled to water from the tank shall not be deprived of it by reason 
of the tank’s falling into disrepair. These decisions were not, however, based on 
the special responsibility of the Secretary of State. The argument accepted 
was equally applicable to any claim by a co-owner for contribution towards the 
expenses of the repair of a common irrigation source. Applying that principle 
to the present case, this well being a joint source of irrigation of the plaintiff and 
the kedani the plaintiff would be entitled to sue for contribution from the 
defendant provided that the other ingredients of section 70 are to be found. 


In order that the plaintiff should succeed in the claim under section 70 of 
the Contract Act he would have to prove (1) that he had repaired the well for 
the defendant ; (2) that he did not intend to do so gratuitously ; and (3) that the 
defendant enjoys the benefit of the repair. I have y held that the petitioner 
did the work br the respondent. It is clear that he did not do so gratuitously.. 
The only other question for consideration is whether the defendant enjoys the 
benefit of the work done. In his deposition the plaintiff said— 


“I have provided means for irrigation of the defendant’s land with the well water. Tho baling 
fixture I use could be sa eles by her once in fourdays. Defendant has not yet used the well water 
told Velammals (defendant's) lessees that they could take water to her 


for irrigating the land. 
land if she pays her contribution towards the repairs.’ 
The defendant and her lessees are therefore unable at present to take any water 
from the well, firstly because a picotah and other apparatus would be necessary 
before they could do so, and also because the plaintiff is not willing and has not 
been willing to allow the defendant and her lessees to use the water unless they 
contribute. It cannot be said that the defendant is enjoying the water, merely 
because she could enjoy it if she chose to spend more moncy and to pay the contri- 
bution that the plaintiff is demanding. Tt is only after she or her lessees utilise 
re water from the well that they oul be liable under section 70 of the Contract 
ct. 
The defendant was therefore entitled to succeed, although on a different ground 
from that on which the lower Court dismissed the suit. The petition is dismissed, 
but in the circumstances without costs. 


K.C: —— Petition dismissed. 


1. (1943) 2 M.L.J, 800 :1.L.R. 1943 Mad. 158 (F.B.). 2. (1915) 28 M.L.J. 9840 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— MR. Justice YAHYA ALI. 
Palaniswami Chettiar a Appellant” 
D. l 


Qhitraputhran Chettiar, nearest reversioner and L.R. of 
deceased plaintiff, appellant in the lower appellate 
Court—mde affidavit of ai eee dated 13th July, 


1945, filed in Second Ap and others .. Respondents. 
Travancore Nayar Regulation (lI of 1100), section 8 (1)—Marriage of ron-Nayar with Nayar lady 
during continwance of a prior marriage—Validity. š 


6 

A Vellala by caste who had already married a lady of his own caste, married again under the 
Travancore Nayar Regulation a Nayar lady on 2gth November, 1939, during the continuance of 
the prior marriage. On a question as to the validity of the second marriage, 

Held, Ex facie sub-section (1) of section 8 of the Travancore Nayar Regulation makes such a 
marriage as this altogether void as it is a subsequent marriage of a male during the continuance 
ofa prior marriage and was performed after the commencement of the Regulation. 

piste against the decree of the Court of the Subordinate Judge of Tinnevelly 
in A.S. No. 229 of ‘O44 preferred against the decree of the District Munsiff’s 
Court of Tenkasi in O.S. No. 238 of 1943. 


G. R. Fagadisan for S. Ramaswami Aiyar for Appellant. 
S. V. Rama Aiyangar for Respondents. 
The Court delivered the following 


JUDGMENT.—Although the case out of which this appeal arises had assumed 
large dimensions in the Courts below it is here confined to one short point which 
admits of a brief disposal. Pechiappan Chettiar who belongs to the Vellala caste 
married at first Arunachalathammal who belonged to his caste. In November, 
1939, or thereabouts he is said to have married a Nayar lady by name Gomathi 
Ammal who is the third defendant in the case. e marriage took place at 
Travancore and is governed by the Travancore Nayar Regulation (II of 1100). 
Pechiappan died on 6th January, 1941, leaving no issue and it would appear that 
Comat Ammal was in possession of the property belonging to Pechiappan. 
Arunachalathammal, the Vellala wife, filed the present suit for a declaration that 
she is the owner of the entire suit property as the widow of Pechiappan. She also 
claimed in the alternative that if the third defendant was to be treated as the 
lawfully married wife of Pechiappan, the plaintiff should be declared to be entitled 
to aone-half share ofthe property and the same should be partitioned and she 
should be given separate possession of her half share. Within less than a month 
after Pechiappan’s death, the third defendant sold away the entire suit property 
to the first decadent under Ex. D-1 and it is in that right that the first defendant 
resisted the suit and he is the sole appellant here. 


The only question argued in the appealis whether the alleged marriage of 
Gomathi Ammalin 1939 was valid and whether any rights accrued to her in res- 
pect of the suit property as the lawfully married wife of Pechiappan. 


Ex: D-11 is the certified extract from the marriage register and that shows 
that the iage took place on 13th April, 1115 (corresponding to 28th November 
1939) between Pechiappan and Gomathi Ammal so that the factum of the registra- 
tion of the marriage cannot be seriously disputed. The only question is 
whether the marriage is valid under the provisions of the Travancore Nayar 
Regulation. Sub-section (1) of section 8 of the Regulation reads thus : 

“A subsequent marriage of a female or of a male, during the continuance of a prior marriage, 
and Seana after the commencement of this rajah on aa : 





“S.A. No. 1477 of 1945. 26th March, 1946. 
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Sub-section (2) deals with the case of a non-Nayar male marrying in bis own caste 
which marriage is declared to be not void even though he had married a Nayar 
wife before the commencement of the Regulation. We are not concerned with 
that sub-section here. Ex facie the first sub-section makes such a marriage as 
this altogether void. This is a subsequent marriage of a male during the conti- 
nuance of a prior marriage and was performed after the commencement of the 
Regulation. It is contended for the appellant that, in terms of section 8 (1) itself, 
the marriage of the third defendant with Pechiappan is not void and three reasons 
are put forward. The first reason is that according to section 3 of the Regu- 
lation all that is required to make a marriage a valid marriage is its open 
solemnisation and so long as such a thing has been performed, a marriage which 
is declared to be valid under sectipn 3 cannot be treated as void under section 8. 
This contentio is obviously untenable in view of the explicit language employed: 
in section 8 (1) which must be held to govern the provision in section 3. Section 3 
Ey describes what is required to constitute a valid marriage. Section 8 deals 
with the specific case of a double marriage and the special provision has to govern 
the general provision. 


The second contention is that according to the language of section 8 (1) the 
ae marriage also should have been after the commencement of the Regulation. 
c words employed in section 8 (1) do not yield to this interpretation. The 
prior marriage may be at any time. It is the subsequent marriage which has 
to be performed after the commencement of the Regulation. 

The last contention is that the subsequent marriage that is referred to in sec- 
tion 8 (1) is a marriage outside the scope of the Nayar Regulation. That 
too is an interpretation which I cannot accept. On the other hand, a subsequent 
marriage performed after the commencement of the Regulation can only mean 
a marriage performed within the scope of the Regulation. 


In this view I must affirm the decree of the lower appellate Court and in the 
result the appeal is dismissed with costs. 
No leave. 
V.S. —— Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE SOMAYYA. 
Nanjappa Goundan .. Appellant" 


U. 

Pacha Goundar and others .. Respondents. 

Transfer of Property Act (IV of 1882), section 82—Claim for contribution—Saeral mot igaged j 
fae oe oe more E waisya della panah. Danan I ban MEN 

Under section 82 of the Transfer of Prop Act it is not necessary that the owner of one of the 
mortgaged properties should pay the whole of the common debt before he can claim contribution. 
In such a case where he is obliged to pay more than what is payable from out of his property he is 
entitled to file a suit for the excess even though the debt is stil] undischarged. 

Ibn Hasan v. Brijbkukan Saran, (1 I.L.R. 26 All. .B.) and Narayanan Chsitiv. Nallammal, 
(1942) 2 MLL. J. 525 :I.L.R. 1943 MaE Ea oaa, l Sa 

Appeal against the decree of the District Court of Coimbatore in A. S. No. 289 
of 1944, preferred against the decree of the Court of the Subordinate Judge of 
Coimbatore in O. S. No. 118 of 1942. 


T. V. Ramanatha Aiyar and S. Sitarama Aiyar for Appellant. 


T. K. Subramania Pillai for Respondents. 
The Court delivered the following 


JUDGMENT.—The sixth defendant is the appellant in this second appeal. The 
appeal raises the question of contribution under section 82 of the Transfer of Property 





“S.A. No. 1449 of 1945. 15th April 1946. 
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Act. One Chinna Goundan executed a mortgage for Rs. 9,000 over some im- 
movable properties. He paid a sum of Rs. 4,000 and there was a sum of Rs. 5,000 
due. The mortgagee’s right was B by one Muthuswami Goundan and 
Muthuswami Goundan filed a suit O. S. No. 205 of 1938 on the file of the Sub- 
Court at Coimbatore. A saa decree was passed. The original mortgagor 
had been adjudged an insolvent in I. P. No. 180 of 1933, and so the Official Receiver 
was made a party to Muthuswami’s suit O. S. No. 205 of 1938. The plaintiff in 
the present action had purchased one-fifth share of the original mortgagor Sinna 
‘Goundan from the Official Receiver in the year 1935 and was impleaded in that 
capacity in O. S. No. 205 of 1938. The decree was su ucntly scaled down 
as regards the present plaintiff who was the ninth defendant in that suit. Under 
that decree as scaled down the ninth defendant therein, the present plaintiff was 
bound to pay Rs. 5,204-12-0. In E. P. No. 78r of 1941 filed by the ee wae 
the plaintiff paid Rs. 5,91 1-6-0 in full discharge of the amount due from him including 
costs and interest. ‘The sixth defendant who is the appellant in this Court purchased 
four-fifth share in the mortgaged properties from ie Official Receiver in the year 
1942. The plaintiff, first respondent then filed the present suit for contribution 
under section 82 of the Transfer of Property Act on the ground that his one-fifth 
share in the mortgage property was liable to contribute only one-fifth share of the 
mortgage-debt, that he was obliged to pay more than his one-fifth share and that 
the property purchased by the sixth defendant, namely, four-fifth share of the property 
‘was bound to contribute to the extent of four-fifth of the amount paid by him. The 
appellant is the only contesting defendant. He raised very many defences the 
chief of which is that the whole of the decree amount in O. S. No. 205 of 1938 has 
not been paid up and that therefore the first respondent has no right of contribution. 

is no doubt that the decree was for Rs. 6,341-12-0 with costs and interest. 
As regards the present plaintiff who was the ninth defendant in that suit the amount 
was scaled down to Rs. 5,204-12-0 but as the other defendants were not agricul- 
turists the decree against them for Rs. 6,341-12-0 was left undisturbed. The appel- 
lant, the sixth defendant is the successor in interest of the Official Receiver who 
‘was a party in the previous suit. 

The question for determination is whether under section 82 of the Transfer 
of Property Act it is necessary that the owner of one of the mortgaged properties 
should pay the whole of the common debt before He can claim contribution or 
whether in cases where he is sue to pay more than what is payable from out 
of his property he is entitled to file a suit for excess even oak the entire debt 
is still undi On this point the learned advocates have been able to place 
only two decisions before me. In Tbn Hasan v. Brijbhukan Saran, there 
was a difference of opinion. Two learned Judges held that unless the entire 
common debt was paid no question of contribution would arise whereas Banerji, J., 
held that in order to claim contribution it is not necessary that the whole of the 
common debt should be discharged. In Rajah of Vizianagaram by Gollector and guardian 
v. Rajah Sstrucherla Somasekhararaz*, there is an observation by Bashyam Aiyangar, J., 
in the referring judgment that in order to claim contribution it is not necessary that 
the entire common debt should be discharged. Though there were several other 
later decisions in which the decision in Ibn Hasan v. Brijbhukan Sarani, has been 
referred to, the particular question which has arisen in this case did not arise in 
any of the later cases and therefore it serves no useful purpose to refer to those 
decisions. 

There are certain observations of the learned Chief Justice in the leading 
Judgment in Narayanan ' Ghetti v. Nallammal®, which are useful. In that 
case there was a second mortgage of some of the roperties covered by the 
first mortgage and these properties were sold and the first mortgage discharged 
but there was not enough to pay the second mortgage. A suit for contribution 
was filed by the second mortgagee against the owner of the other properties not 
a a Nk A 


I, (1904) I.L.R. 26 All. 407 (F.B.). 3. (1942) 2 MLL J. 525 : 1.LR. 1943 Mad. 
Pr oi MLI 83: I.L.R. 26 Mad. 96 Aa 
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mortgaged to him and not sold in discharge of the prior mortgage. In Seska 
Agyar v. Krishna Ayyangar!, it was decided that in such circumstances 
the plaintiff, second sd alee was not entitled to contribution and hence the 
matter was referred to a Full Bench. The leading judgment was delivered by 
the learned Chief Justice and the decision in Sesha pa; v. Krisina Ayyangari, 
was overruled. In dealing with this question the learned Chief Justice said : 
“The ing factor here is what section 82 of the Transfer of Property Act says, and the 
learned Judges who decided Serka Aypar v. Krishna Ayyangar! had not sufficient regard toits wording. 
jose everything unlem they were aificinty well of to dacharge the prior morgage, Tt would not 
os ¢ were caen wel o . 
only bo most unj but it would mean sah into the section a ova which is not there and 
a provision which runs counter to its tenor.” 

Turning to the Transfer of Rroperty Act, there are two sections 82 and 92. 
In providing for the right of subrogation the legislature has in section 92 taken care 
to provide at the right of subrogation does not arise unless the mortgage in fe ti 
of which the right is claimed has been redeemed in full. It is significant that there 
is no such provision in section 82. It is not permissible for us, as the learned Chief 
Justice pointed out, to read into section 82 words which are not there. I may also 
adopt the other reasoning of the learned Chief Justice that if this argument of the 
appellant is allowed to prevail, persons in the position of the plaintiffs would lose 
everything unless they were sufficiently well off to discharge the poni mortgage 
in its entirety. Such a construction is to be avoided if possible and having regard 
to the difference in language in sections 82 and gg it seems to me to be reasonable 
to hold that it is not necessary that the whole of the common mortgage should be 
discharged before a claim for contribution can be made by the person who has 
been obliged to pay more than what he is liable to contribute towards the common 
mortgage. 

The case can also be disposed of on another point. So far as the a ape 
and the first respondent are concerned they can be said to be jointly liable only 
to the extent of Rs. 5,204-12-0 which was the amount payable by plaintiff as scaled 
down. Both the appellant and the first ondent are jointly liable to the extent 
of Rs. 5,204-12-0 and the appellant is solely liable for the balance of the decree 
amount in Q. S. No. 205 of 1938. So the common liability has been fully discharged. 
A similar view was taken by Venkataramana Rao, J., in Sreeramulu v. 
Ramakrishnayya?, There in a mortgage suit Lakshmayya and the fourth 
defendant were made liable to pay Rs. 2,302-1-11 and the balance of 
Rs. 895-15-7 was made payable by Lakshmayya separately. Rs. 2,302-I-11 was 
paid by the fourth cea but the balance was not paid. The question arose 
whether the fourth defendant had no right to claim contribution for the reason that 
the entire mortgage debt was not paid. The learned Judge held that there was a 
common mortgage debt to the extent of Rs. 2,302-1-11 only and that the whole 
of the common mortgage was paid by the fourth defendant. In this view the learned 
ag kla that the fourth defendant could exercise his right to contribution. 

n this view the first respondent can claim contribution. 

It was then said that the sale by the Official Receiver was free of all encum- 
brances and that the plaintiff consented to it. Reliance is placed on the fact that 
the appellant paid as much as Rs. 7,225, for the four-fifth share of the properties. 
But on a reference to the sale deed executed by the Official Receiver it does not 
appear that there was any stipulation that the sale was free from prior encumbrances. 
‘There is no reliable evidence to show that the Official Receiver actually sold the 
property free of encumbrances. If that were so it would clearly have been stated 
ae the document and the plaintiff’s attestation would have been secured to bind 

The second appeal fails and is dismissed with costs. 

Leave to appeal is refused. 


B.V.V. =a Appeal dismissed. 


I. (1900) 10 MLL J. 388 : LL.R. 24 Mad. 96. a. (1998) 70 M.L.J. 599. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. JUSTIGE Yanya Au. 


Pentakota Latchanna and another sa Petitioners” 
U. 
Vugginna Kannayamma .. Respondenti. 
Criminal Procedure Code (V , Sections and 246-—Trial SEMOMOAS cas 
Evidence disclosing of fence bls eee kaning jasa eba E ar pang, 


a Magistrate begins a trial as a summons case and then after taking evidence finds that an 
offence triable only under warrant case procedure has been committed, he is entitled to apply warrant 
case procedure thenceforward and it cannot be said that under sections 244 and 24 of the Criminal 
Procedure Code, the Magistrate was bound at that stage # acquit the accused of offénce triable 
under summons case procedure and not entitled to register a case triable as a warrant case and 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the order of the Court of the oint 
Magistrate of Narasapatam, dated 29th October, 1945, in Q. A. No. 43 of 1945 
(G. G. No. 549 of 1945, Stationary Sub-Magistrate, Narasapatam). 

E. Venkatesam for Petitioners. 


The Public Prosecutor (V. L. Ethtraj) for the Crown. 


Respondent not represented. 

The Court made the following 

OrpER.—The petitioners were first indicted under sections 426 and 352 of 
the Indian Penal Code and the summons procedure was followed upto a certain 
ey Subsequently the trying Magistrate felt that the evidence discloseri offences 

er sections 379 and 352 of the Code and decided to adopt the warrant case 
procedure. It is admitted that thereafter the provisions of ter XXI were 
duly followed and ultimately the petitioners were convicted under sections 379 

52 of the Code. Objection was taken to this course and it was pointed 

out ee under sections 244 and 245 of the Code of Criminal Procedure the Magis- 
trate was bound, at the stage when he attempted to convert the summons casé 
into a warrant case when he found that no case had beeh made out under sections 426 
Indian Penal Code, to acquit the accused and he was not entitled to register a Case 
under section 379 and proceed under Chapter XXI. With to this contention 
at one time it found acceptance in this Court. In Rajaratnam Pillai, In rel, King, J., 
said this: 

<<“ Triable under this ter’ means, of course, offence triable und roced = 
daga the tial or mations cares, acd NT aie docs not contain any arena ent 
bition of the procedure now complained against, it is quite o our that such prohibition is implied 
init and that, once a Magistrate has taken cognizance of a summons case, he cannot convict an accused 
person for anything but an offence triable as 2 summons case,” 
This view was dissented from by Burn, J., in Venkataramanier v. Varadarajuly Chetti?, 
Referring to the decision cited above, the learned Judge observed, 

“With all to Ki -, I am unable to follow the reasoning in Rajercinam Pillai . Emperor! 
„If a Magistrate begi amain EER rAr iy mp A p 
“warrant ure committed, he is, I think, bound to 
Bi feats shi and he is not in any way disqualified ified from proceeding with the tial CMe Procedure 
The question came up later before King, J., in Malai v. Emperor?, and he reconsidered - 
the opinion exp by him in Rajaratnam Pillai, In ret, and stated that the ition 
had been set out in that case with some lack of precision. He did not to 
‘the view that once a Magistrate has taken cognizance of an offence which is triable 
only according to the procedure applicable to summons case he must stick to that 
procedure. ‘The learned advocate for the petitioners tried to show that. the facts 


- - *Cr.R.Q. No. 85 of 1946. ~- ----+--- - -— 1§th August, 1946 
(Cr.R.P, No. 82 of 1 ; : -> 
1. oe wey cer Alan 59 Mad. 442. 3. (1937) MLW.N. 981. °° 

2. I W.N. CrL roo. ST ie 
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of the case béfore Burn, J., and the later case before King, J., were slightly different 
from the present case but I see no difference in principle. This contention must, 
therefore, be negatived. 


On the merits, there is m anything to consider. The learned Joint Magis— 
trate has found that the removal of the crop was not with a view to establish a 
right or supposed right and the trial Court has found that the removal was done 
with a dishonest intention. An offence under section 352 of the Indian Penal Gode 
Has also been made out. 

I see no reason to interfere with the conviction of the petitioners. The sentences: 
are not unreasonable. The petition is dismi 

V.S. h a Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice HAPPELL. 


Venkadari Thippayya and others .. Accused.* 

Criminal trial—-Tahsildar giving widence in the case, succeeding the Magistrate irying if and himself 
trying toes case Eglin of ee, if can valdai sesh tik 

A Tahnidar who has given evidence in a case, when he succeeds the Magistrate who had been 
trying it, is not competent to try the same case himself. The impropriety of pasang a judgment: 
in a case in which the magistrate had himself gi evidence is obvious. The consent of the accused 
to such a procedure cannot validate such a trial which is manifestly improper. 

Case referred for orders of the High Court under section 438, Criminal Pro- 

cedure Code, by the Sessions Judge of Kurnool in his letter dated and April, 1946. 


A. Bhujanga Rao for Accused. 
The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following : l 
Orver.—In C. C. No. 127 of 1945, in the Court of the Additional First Class 

Magistrate of Kurnool one Vandari Changalrayudu was charged with an offence 
+n contravention of the Defence of India Rules. The case was taken up for trial 
and the Tahsildar of Nandyal, Mr. K. M. Ahmed Sahib Bahadur, gave evidence 
asP.W.4. After he had given evidence but before the case was closed, Mr. Ahmed 
was appointed Additional First Class Magistrate of Kurnool to succeed the Magis- 
trate who was trying CO. C. No. 127 of 1945. He proceeded with the trial of the 
case and convicted the accused. The accused appealed to the Sessions Judge of 
Kurnool and the learned Sessions Judge set sae the conviction on the ground 
that Mr. Ahmed should not have heard the case after he had himself given evidence 
in it, and directed that it should be re-heard by any other competent Magistrate. 
Subsequent to the passing of this judgment, in appeal, the learned Seasions Judge 
learnt that Mr. Ahmed had olen and continued the trial of C. Q. No. 127 of 
1945, with the consent of the a The learned Sessions Judge has now made 
this reference and asks that, in the circumstances, his order of remand should be 
set aside and the appeal be restored to the file of his Court for disposal on merits. 
"In my judgment the reference cannot be accepted. Mr. Ahmed should never 
have tried the case in view of the fact that he had himself given evidence in it. 

The impropriety ote eee in a case in which he had himself given evidence 
_ should have been obvious to hi The consent of the accused cannot validate a 
trial that was so manifestly improper. The reference is therefore rejected. 
order passed on appeal by the learned Sessions Judge, in my opinion, was the proper 
order even if the fact of the consent of the accused been known to him when he 
passed judgment and it will stand. 
VSS. — Reference rejected. 


<a a eee 


- = 





*Or.R.C. No. 404 of 1946 
(Case Referred 


: 8th August, 1946. 
No. 14 of 1456) ~ TT I 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice HAPpELL. 


Pipireddigari Gopala Reddi and another =.. Petitioners* 
D, 
N. Lakshmi Reddi .. Respondent. 
Indian pati ang add of 1860), PE 339 fers had obstruction of a vehicle in tokich 
4 15 ambunis to restr person— person in vekicles bei 
abeau pead aTe a a heb daa á ki 


P. W. 1 was driving a cart al a path passing in front of the petitioner’ house. The peti- 
tioners stopped the cart and unyok che Brill. P. W. 1 fell down when the bulls were a 
ay the : ran away and pe aik proceeded p his way on foot. On the question whether 
acts of petitioners amounted to restraint of Pe W. 1 within the meaning of section 
Indian Penal Code, wrongful s canipg 839, 
Held, that the voluntary obstruction of a vehicle in which a person was travelling would amount 
to wrongful restraint ofthat person. The fact that a person might get down and then c left at liberty 
to proceed on his way unmolested, would be immaterial. Te he was prevented from proceeding at 
the moment of restraint the terms of the section are satisfied. | 
Prag as EAE NSE A.IL.R. 1927 Mad. 506, followed ; Maharani of Nabha v. Province 
as, (I 2 M.L.J. 14: LLR.1 Mad. 696, explained and distinguished ; Durga Pada 
jes vV. Minani Ghoss, A.I.R. 1935 . 252, dissented from. s 
Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgmentof the Court of the Sub- 
Divisional Magistrate, Gooty, in C.A. No. 52 of 1945 (C.C. No. 596 of 1945, 
Stationary Sub-Magistrate’s Court, Tadpatri). 


V. G. Gopalarainam for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following 


ORDER, —The question in this criminal revision case is whether the petitioners 
were rightly convicted of offences under section 341 of the Penal Code. The 
facts as found are these. The petitioners apparently objected to P. W. 1 drivi 
a cart along a path which passed in front of their house. On the day on which 
the offence is said to have been committed, P.W. 1 was seen by the accused to pass 
at about 11 A.M. and then when he returned at abdut 12-30 p.m. they sto ped 
the cart and unyoked the bulls. P.W. 1 who was sitting on the shaft fell down 
when the bulls were unyoked. The bulls ran away and P.W. 1 proceeded on 
his way on foot. Accepting the evidence the learned Magistrate convicted the 
accused of offences under section 341, Indian Penal Code, and sentenced them each 
to pay a fine of Rs. 50. j “= l 

The argument advanced by Mr. V. O. Gopalaratnam for the petitioners 
is that there was no wrongful restraint within the meaning of section 339, Indian 
Penal Code, because, although the cart was stopped, P.W. 1 was left free to proceed 
on his way on foot. The restraint, in short, it is argued, was of the vehicle and 
not of the person as required by section 339, Indian Penal Code. The argument 
no doubt receives support from decisions of the Bombay and Calcutta High Courts 

vide Emperor v. Ramalala’ and Durga Pada Chatterjee v. Nilmani Ghose’). These 
ecisions, however, have not been followed in a series of decisions by single Judges 
of this Court (vide In re Peria Ponnuswami Goundan®, Md. Yusuf Sakib, In re*,. and 
Muthu Padayachi v. Emperor"). In the case first cited Jackson, J., stated in his order: 

“Tt is argued that restraining a horse on which a person is riding is not wrongful -restraint as 
defined by section 939, Indian Penal Gode. Ifthe person is prevented from proceeding at the moment 
of restraint the terms of the section are satisfied. It is no defence that he might have got off the horse, 
and walked in the same direction.” i 





* Cr. R. G. No. IH of 1946. - -- --—-- - —-- ---— —--- „~ _ 8th August, 1946. 
(Or. R. P. No. 108 of 1946). l S S 
(1912) 15 Ban L.R. 108. 4. (1998) 2 M.L.J. ; 
ATR. 1935 Cal. 252. 5. (1994) MWN. én l 
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It is contended that there are other Madras decisions which are opposed to the 
three decisions cited and that in particular these three decisions must be taken 
to have been overruled by a decision of a Bench of this Court in Maharani of Nabha 
y. Province of Madras}... will deal with the Bench case in a moment. The other 
two decisions cited do not seem to me to be in conflict with the three decisions of 
single Judges to which reference has already been made. They are Kumbola 
Guruvadu v. Kristna Reddit and Criminal Revision Case No. 125 of 1899 [Weir’s 
Criminal Rulings, Volume |, page , (1905 edition) page sh . It does not 
seem to me that in Kumbola Lies v. Krisina Reddi’, Oldfield, J., has adopted 
the view taken in the Calcutta High Court that to stop a cart with a man in it is 
restraint of-the vehicle and not of the person. It appears from his judgment that 
it was not clear from the evidence where the cart was being driven or whether 
there were amy people in it. Criminal Revision Case No. 125 of 1899 (Weir’s 
Criminal Rulings, Vol. I, page 340, 1905 edition) was not a case of a cart being 
stopped by a person but the case of an obstruction put across a path which pre- 
vented carts in general from proceeding along that path although it did not prevent 
ns from stepping over it. In Maharani of Nabha v. Ths Province of Madras’, 

no doubt an observation is to be found at page 716 of the judgment from which 
it appears that the learned Judges would have taken the view that the stoppage 
of a cart would not amount to the offence of wrongful restraint if the person in 
the cart was not restrained himself but was left at liberty to go on his way without 
the cart. The T however, did not arise for decision in the case in this form 
as in so far as e question of wrongful restraint arose at all it was admitted that 
the offence had been committed. The observation was obiter and was made in 
the course of the discussion of the question whether the Maharani of Nabha had 
been wrongfully confined and not of the question whether she had been wrongtully 
restrained. I do not think therefore I am bound to differ from what is the general 
course of decisions of this Gourt by anything that has been said in Maharant of Nabha 
v. Province of Madras+, With respect to the learned Judge who decided Durga 
Pada Chaterjee v. Nilmani Ghose*, referred to above, I am unable to see why the 
voluntary obstruction of a vehicle in which persons were travelling should not 
amount to the wrongful restraint of the persons in the vebicle. The fact that the 
person or persons may get down and then be left at liberty to proceed on their 
way unmolested seems to mẹ immaterial. I agree with the observation of Jackson, 
J., that if the person is prevented from proceeding at the moment of restraint 
she terms of the section are satisfied. In that view the petitioners were rightly 
convicted, and I see no sufficient reason to interfere with the sentence passed. 

The petition is therefore dismissed. 

K.C. : = Petition dismissed. 

IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mnr. JUSTICE CHANDRASEKHARA ATYAR. 

Sri Rajah Ravu Venkata Mahipathi Gangadhara Rama 

Rao Bahadur Garu, Yuvarajah of Pithapuram and 

another ` .. Appellants* 

< D. : 

The Province of Madras, represented by the Collector of 

` East Godavari, Coconada a 
"  Swits Valuation Act (VII of 1887), section 11 (b)——Entertainment by appellate Coari Belated to 
kahan NG dad ee aja ag aab kaag APE aini) | Mana sd 

batenily against aes 
Gourt patently “bination hat prejwdicially affected disposal of the suit on the ments, - 

As the words of sub-clause (b) of section 11 of the Suits Valuation Act stand, to justify the enter- 
tainment by the appellate Court of the plea of want of pecuniary jurisdiction, it is not enough if it is 
proved that the decision of the suit is wrong or that some of the points in dispute have not been correctly 


1, (1942) 2 MLL.J.14: s E.LJ, 103 (H.C. ): 2. (1975) M.W.N. 208." 
T.LR. (1942) Mad. ë JAG 3. Al. 1935 Cal. 252. - . 
* A. O. No. 197 of 1945. 5 / 7. z = 17th July, -1046. s 
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determmed. It must be further shown that the under-valuation has affected the disposal on the 
merits prejudicially. In other words, an intimate connection between the under-valuation and 
the wrong disposal on the merits must be established. 


cial disposal of the suit on merits. f i 
Kelu Achan v. Cheria Parvathi Netkiar, (1923) 45 MLL.J. 195 : 1.L.R. 46 Mad. 6g1 (F.B.), followed, 
Appeal against the order of the Court of the Subordinate Judge, Amalapuram, 
in A.S. No. 65 of 1 referred against the dtcree of the Court of the District 
Munsiff, Razole, in O. No. 108 of 1939. 


Ch. Raghava Rao for Appellants. | : 

The Government Pleader (K. Kuttikrishna Menon) for Respondent. 

The Court delivered the following l - 

JUDGMENT.— This is an appeal by the plaintiffs from an order of the Subordinate 
Judge of Amalapuram holding that the suit which was tried by the District Munsgiff 
of Razole was nd his pecuniary jurisdiction and directing the plaint to bé 
, returned for presentation to the proper Court. The Province.of Madras which 
was the defendant in the suit raised an objection to the valuation of the suit and 
contended that the plaintiffs under-valued the properties. The District Munsiff 
held on this issue that the suit was properly valued and was within the pecuni 
jurisdiction of his Gourt. He decided the merits of the suit in favour of the plainti 
and granted the declaration and injunction sought. Ona the Subordinate 
Judge came to the conclusion on the question of jurisdiction that the suit was under- 
valued and without going into the merits of the other issues raised in the suit he 
directed the return of the plaint to the pro Court as stated already. He 
refrained from deciding the other issues d tely and not inadvertently ; he 
states in paragraph 1g of his judgment, 

“As this Court is to try this sult, it is not desirable to expresg my decision on the merits.” _ 


The plaintiffs urge that as the Subordinate Judge has not found, as required 
by section 11 (b) of the Suits Valuation Act that the under-valuation has prejudicially 
affected the disposal of the suit on the merits, he had no right to entertain the 
plea of jurisdiction and act upon it by directing that the plaint should be presented 
to the proper Court. There can be no doubt that the sub-clause referred to does 
lay down the condition that the appellate Court must be satisfied, for-reasons to be 
recorded by it in writing that the under-valuation has prejudicially affected the 
disposal of the suit on the merits. In the absence of such a finding, it is not open 
to the appellate Court to decline to hear the appeal merely because the suit was 
under-valued. This is what section 11 says in unmistakable terms. When 
this difficulty was pointed out to the learned Subordinate Judge, he got over it 
by. stating that the objection to jurisdiction had been taken at the carliest stage 
and that the finding given by the lower Court about the value of the property 
was patently against the facts. But neither of these grounds is sufficient to support 
the order made by him. If tħe objection had not been taken at the earliest possible 
opportunity, it could never have been entertained at all. The fact that it was 
so taken does not mean that the other condition required by the section can be 
overlooked. The fact that the District Munsiff erred in thinking that the lands 
were waste lands while really they were cultivable lands and thus arrived at a wrong 
conclusion on their value means nothing more than that, we have a decision before 
us-in which the under-valuation of the properties of the plaintiffs was wrongly 
held to be correct. In other words, it is a decision which appertains to the issue 
as to jurisdiction. The section, however, requires something more, namely, that 
there must not only be a defect of jurisdiction. by reason.of an edema alse, 
838 


4y 
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but also a disposal of the suit on the merits which has been prejudicially affected 
by such an under-valuation. The a ae Judes has not considered the 
guestion whether there has been any such disposal and he had no right on the 
materials placed before him to hold straightaway that as there was an under-valua- 
tion the plaintiffs must go to another Court. 
"What exactly is the meaning to be attached to the words of this sub-clause (b) 
which uires t the over-valuation or under-valuation of the suit must have 
rejudicially affected the san ees on the merits is rather difficult to say or determine. 
it ould be noted that as the words stand it is not enough for the party concerned 
to prove that the decision of the suit is wrong or that some of the points in dispute 
have not been correctly determined. He must go further and show that the under- 
valuation has affected the disposal on the merits prejudicially ; he must establish 
an intimate cSnnection between fhe under-valuation and the wrong disposal on 
the merits. It is not easy on the spur of the moment to give a proper illustration 
ofthis condition. But it may be stated that one such case is possibly what is referred 
to by the Allahabad High Court in Moolchand Motilal v. Ram Kishen. An under- 
valuation of the suit sometimes enables it to be tried as a suit of a small cause 
nature with all the concomitant brevity attached to such a trial as against a trial 
of the suit as an original suit with the obligation thrown on the. Court to follow a 
more elaborate procedure of pleadings, the framing of issues, and the taking down 
of depositions in full and so on and so forth. l : ; 
What is not to be regarded as a prejudicial disposal has been considered in 
several cases. One of them is found in a Full Bench decision of our High Court 
in Kelu Achan v. Cheriya Parcatht Nethtar*, where the argument was that because 
of the under-valuation the party had been deprived of the privilege of a trial before 
á Subordinate Judge from whose decision an appeal would lie on the facts to the 
High Court, The learned Judges who delivered the opinion of the Full Bench 
point out that this is not the kind of prejudicial disposal contemplated by sub- 
clause (b). The learned Government Pleader drew my attention to the decision 
of Kumaraswami Sastri, J.,in Tiremal Rao v. Subramama*, but this is hardly 
of any belp. In dealing with a civil revision petition, the learned Judge accepted 
the finding that there was an under-valuation and held that the District Munsiff 
had failed to determine certain questions and wrongly decided certain others and 
set aside the decree and direcfed the return of the plaint so that it might be presented 
to the proper Court. So far as I am able to see, it did not decide how wrong 
decision of the Munsiff on the merits could be said to have had anything to do with 
the under-valuation of the suit. The necessity for the inter-relation of the two 
things which is required to be established by the statute was not borne in mind 
by the 


learned judge, if I may say so with: great . Moreover, that case 
is of no help in can wg case because as stated y the learned Subordinate 
Judge has not even held that the decision of the Munsiff on the merits was in any 


way wrong. He did-not go into the questions at all’ as he thought that the 
matter should be dealt with by the Gourt to which the plaint must be presented. 
“The order is obviously wrong and must be set aside. There can be no 
rejudice to the Government, apart from any technicalities, in the Subordinate 
dealing with ‘thé appeal because even in the event of the order being upheld, 
if it had been possible to do so, all that the Government would get is a panied 
by the Subordinate Judge. They will get such a pes aow on appeal, 
though not as in the. Gourt of first instance. The argument that by: the adoption 
of. this procedure they would be deprived of going before the High Court on first 
appeal and insisting on a hearing on the facts cannot be entertained in view of 
the Full Bench decision already réferred to, reinforced as it is by the view taken. 
by the Allahabad Full Bench case., i _ 

The appeal is allowed and the lower appellate Court is directed to take back 
Appeal No. 65 of 1944 on its file and dispose of it according to law. Any question. 
Le a amana an AN AAN TATANAN ci a ——— al 

r (I LLR. All. gts (F.B.). 631 (F.B.). E 
- Q eee 45 MI}. 195 : PLR Ms Mad. Gree 1920 Mad. 84g. - -~ 
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of court-fee which may be raised by the Government will of course have to be 

decided by the lower Court. The appellants will get their costs of this ape 

from the respondent. The costs in the lower Court will abide the ultimate t. 
V.PS. ` —_——_— Appeal allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Sir ALFRED Henry LIONEL Leacn, Chisf Justice AND Mr. Justice 
LaxksHMANA Rao, ea i 


V. Madhava Rao Naidu i .. Appellant* 
D. 
Sri Gangadeswarar Temple by trustees Sabapathi Pillai 

and others p .. Respondents. 

Madras City Tenants Protection Act (III of 1922), sections 2 and 11—Purchaser of the right, title and 
taterest of a tenant after twas terminated by notice because of denial of landlora’s title—If ““ lamani ” wader 
the Act entitled io a notice section 11 before suit for ejecimani. 

The auction purchaser of the right, title and interest of a tenant after his was terminated 


i eg T A ead La An an ig ig nola tenani within the meaning 
the Madras City Tenants Protection Act entitled to 2 notice in accordance with section 11 of the 
Act before a suit for ejectment. It cannot be said that because the tenant was in ion after 
the termination of he tenancy he was therefore entitled to pass on the Bench chine Aci to the 
auction purchaser of his right, title and interest. 

Ap under Clause 15 of the Letters Patent, against the decree and judgment 
of the Hon’ble Mr. Justice Somayya, dated 17th September, 1945, and passed 
in C.C.C.A. No. 56 of 1944, preferred to the High Court against the decree of 
the City Civil Court, Madras, in O.S. No. 3679 of 1999. - 


G. T. Ramanujachari for Appellant. 
M. Chelva Aiyangar for Respondents. 


The Judgment of Somayya, J., was as follows :— 
This arises out of a suit filed by the appellant for recovery of possession of about 
ie ee ed Reet Nee 155 situated in Kuttiappa GramaniStrect, Madavakkem. 
The ts case is that the suit plot to the plaint temple, that one ground of it was 
igi leased out in 1 to P A paga TS gana beri aapa gi ar 
Ranganayaki Ammal, that Ammal it to Munuswami Gramani, in 192 
Tag erg balane A i 1 and that Ponnuswami’s lease was subsequently deter- 
mined. The defendant was at first a mortgagee from Ponnugwami. S he obtained 
a mortgage decree and m execution of that decree purchased whatever rights i had in 
the property. The appellant further states that after terminating Ponnuswami’s tenancy the trustees 
took possession of the property and leased it out to third parties and that after the respondent 
purchased the in execution of his decree obtained against Ponouswami, he threatened 
to interfere with the possession of the appellants tenants. This suit is therefore for a declaration 
that the respondent is not entitled to the suit site. There is also a prayer for possession of the property. 


The suit was at first decreed by the City Civil Judge but on to this Court in C.C.C. A, 
No. 37 of 1942 the decree was set aside and the suit was remanded for disposal according to law. 
This time the City Civil Judge dismissed the suit for ion but granted a decree declaring the 
title of the appellant. e title of the appellant to mut was found but the relief for possession 
‘was refused on the ground that the three months” notice provided by section 11 of the 
City Tenants Protection Act (Madras Act of 1922) was not given by the appellant and hence 
this appeal. There were also various other questions raised, some of which are discussed in the 


The appellant's case is that the original lease was only of one ground and that the respondent 
is now in wrongful possession of 5-5/6 grounds. The mam defence is that the 
absolutely to Ponnuswami and that the plaint allegation that Ponnuswami was a lessee of the land 
from the temple is not true. The alternative defence is that even if Ponnuswami was a lessee, the 
respondent was entitled to the benefit of the City Tenants Protection Act. There was a further 
plea that the title of the appellant was lost by adverse possession, From the documents it appears 
that in the sale deed by Poanunee (ò i Ammal (Exhibit P-1 of 1918) the extent is 
mentioned as 3 and 1,950 square feet. same extent is mentioned in the sale deed by. 
i to Mumuswami Gramani (Ex. P-2). This is of the 1921. In 199 
Munuswami sold the property in his turn to Ponnuswami. This is evidenced by Ex. D-1. In this 
document the boundaries are given and also the measurements on the four sides. The extent 
within these boundaries is not stated, but it is conceded that it works out at 5-5/6 grounds. TI 
subsequent mortgage deed by Ponnuswami in favour of the defendant (Ex. P-s) also gives the boundaries 
and meamirements on the four sides. On the same day as the mortgage there was a lease 





*L.P.A. No. 71 of 1945. 15th April, 1946. 
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back by the defendant to Ponnuswami evidenced by Ex. D-5 and that document follows the description 
in Ex. P-g and in Ex. D-r. The sale certificate issued to the defendant when he purch the 
property in execution of his decrees also gives the same. (Ex. D-6.) The City Civil Judge, 
who originally tried the suit, fi the tenancy was only of the extent covered by Exhibits P-1 and 
Pa, i.4., i and 1,350 square feet (vids h 35 ban In the present judg- 
ment the City Civil Judge does not give a definite finding whether the was a tenant of 
only 3 grounds and 1,350 ingi ee eee The Judge says that the plaint did not 
seck to make an Gi ake between the 3 Land Gd oger e) by Exhibity Poy and P-a and 
the rest of it. says :— ; 


** At one of the trial I thought that Ponnuswami Gramani should be deemed to be a tenant 
of 3 stairs odd Aaa ang ar and a: iù na expectation FE 
occup e remaining extent of land, efendant ecmed to be a trespasser so far as 
that extra extent is concerned. But I found that the plaintiffs had made no such distinction at alb 
in the plaint. Indeed they ask in the plaint that the entire land mentioned in the plaint schedule 
covering 5 grounds and odd should be given possession of to them. It is impossible at this stage to 
differentiate between the portions let to the original tenants and the portions enjoyed by them and 
to treat the latter portion as standing on a separate footing for purposes of section 11 of the City . 
Tenants Protection Act.” 


This appears to me to be wholly untenable. Pag aa E one was comprised 
in the original tenancy. The respondent denied that the land ever to the appellant and 
in the alternative it was stated that the tenancy was of the entire 5-5/6 grounds. The Court must 
find what exactly is the subject of the tenancy. If the was only of 3 and odd, the 
rest must have been an encroachment and it is the bounden Ct ee effect to the 
ample justification for the finding of the former City Civil Judge on the priar occasion and the view 
he was inclined to take, namely, that the lease was only of 3 grounds and 1,350 square feet. This 
question has to be decided. 
- Inthej t of the lower Court reference is made to the decisions ofthis Courtin Raxganethan 
Chattar v. Mariapba MudeH!, which was confirmed on appeal in Rengenaithom Chetiiar v. 
Mudali*, The learned Judge says that difficulty felt by him in this case was also felt in the 
case cited above. The decision in Ranganatham Cheitiar v. Meriappa Madali! does not seem to have 
any bearing on the question at issue. In this case if on the documents the loase comprised only 9 
jasa awai square feet it is for the Court to find where that extent is. As Mr. Arunachala 
Ayyar, learned counsel for the respondent, points out, if the Court finds that in ite of the extent _ 
mentioned in Exhibits P-1 and P-2 the entire extent of 5-5/6 grounds were from the very beginning 
the subject of the tenancy, it would be another matter. t this question has to be found. 


Edad a ark dai is that the tenancy of Ponnuswami was determined. It is said that 
Ponnuswami denied the title ofthe appellant in a prior Small Cause Suit No. 11012 of 1995. 
[tis also pointed out that even in the present suit the respondent denied the title of the appelan 


by sectio ayer which nggih Dad aan ranah Reference was made by 
section 114-A the Act but that oes not apply to a case of forfeiture by denial of the landlord's title. 
Therefore the only question is whether any notice was prior to suit as required by section 
III (4). Here again there is a complication introd by the case put forward that the appélant 
y took posecssion from Ponnuswami and that he, the appellant, let out the p to tenants. 


That would only be necessary if pomsession was not taken from Ponnuswami. question. 
again has to be found. 

Yet another question is to be decided whether any action of Ponnuswami in denying the title of 
the landlord and the landlord’s act of taking possesion from Ponnuswami would affect rights of 
the defendant who, it appears, had a mortgage from Ponnuswami prior to the act of Ponnuswami 
denying the title of the landlord. The learned Judge is not right in stating that Exhibit P-15 on 
which the appellant relied as a notice satisfying the requirements of section rrr (g), even if such 
notice were n , could not be relied upon by the . The learned Judge says that 
the 24th August, 1938, when that letter was sent is not sta bse heda wea ihe cate Gt action 


i.e., 10th August, 1939» 
asik Pada i i ae 
, Immediate to the suit pye as 10th August, 1939, when tho respondent took possession of the 
roperty does not mean that par ay art rego to rely upon forfeiture if it really did occur 
reason of Ponmrswami’s d of title. . I must here mention that the respondent’s advocate 
does not admit that the pleas raised by Ponnuswami contained a denial of title such as would work 


of the appellant subsequent to the alleged forfeiture, if an caused by Ponnuswami’s act trea 
Ponnuswami as a'tenant which would amount to a waiver. Ming a aun tas bo aed 


1. (1948) 1 M.L.J. ga. 2. (1948) 1 M.L.J. 102. 
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Revised findings on the above questions on the evidence already on record will be submitted 
before the 15th August, 1945. Seven days for objections. r 

- In pursuance of the directions contained in the above order the City Civil Judge, Madras, sub- 

mitted the following revised finding :— . ph% £ 

> * _ + # + ; 

This appeal coming on for final hearing on Wednesday and Thursday, the sth and 6th days of 


September, 1945, after the return of the y of the lower Court upon the issues referred by this 
for trial, the Court delivered the following judgment : Findings have been returned on the 


various questions set out in my previous order. ee ee by the trustees 


5-5/6 pa n Re-survey No. 3I situated in Kuttiappa G 
Street, The main defence is that the defendant is a tenant entitled to pro- 
tection under the Madras City Tenants Protection Act (Madras Act III of 1922) and that the suit is 
Tibi ANISA Jahl acco BENG alles seciioria | or the Ace ean Given by the clainGir ellent. The 
suit was at first decreed by the City Civil Judge, but on appeal the suit was remanded for i 


of the respondent as a trespasser. eee ee such as it was, 
was forfeited by the disclaimer of the landlord's title, “Five questions were fo by me and find- 
ings OT. 


has returned a finding that tho extent is 3 grounds and 1,950 square feet. respondent attacks 


this finding and urges that the lease in fact comprised the entire aren. Certain facts are not disputed. 
The original lease was in favour ofono Naicken in the year 1904 and there was no document, 
Ponnappa sold his leasehold interest to one i Ammal she sold her interest to Munu- 


swami Gramani. Munuswami Gramani in turn sold the leasehold interest to Ponnuswami. Ponmu- 
swami created a mortgage over his interest in favour of the respondent and the respondent obtained 
a decrec, brought the property to sale and Ponnuswami’s right. Ponneppe’s sale to 
Ranganayaki Ammal is evidenced by Exhibit P-1 dated 24th August, 1918, Ranganayaki Ammal’s 
sale to i is evidenced by P-2 dated 15th April, 1921. Both these documents mention 
the extent as 3 grounds 1,950 square fect. In 1926 Munuswami sold the property under Exhibit D-r. 
ge ee cee kaa ae ee ee in the previous documents 

sides were also given. exact arca is not mentioned, 
Dak it We calculate tie ares akng te tiaren on DA to Ean fe ee ey ae 

our sides 


lied 
there is a difference between the area within | stated boundaries the 
arca 
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lower that the extent leased was g grounds 1,950 square feet. The resylt < 
at least as the balance, i.s., the di between 5 and Se ee 
e respondent is only a trespasser and the City Tenants Protection Act 
appellant is entitled to a decree for this extent in any event. : 
The next question is whether there has been a forfeiture of the tenancy. Panenan a aa 
tis 


clear from a of the written leas filed by Ponnuswami in Small Cause Sult No. 11018 of 16 


The next question is whether an overt act or a_notice as. i Basan a Ma 
Transfer of Act was given and whether it binds tho t respondent purchased 
the interest of at a Court sale beld in February, 1938. The tenancy being prior to tho 
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amendment made under section 111 (g) is not retrospective in character. Before the Amending Act 
of 1929, the landholder had only to do some act showing his intention to determine the lease. As 
amended the law requires the lemor to give notice in writing to the lemee of his intention to determine 
tho lease. lang gi ee ee 
ments of the law. They are Exhibits P-14-a and P-15. Exhibit P-14 is 16th September, 1936 
and Exhibit P-15 is dated the 24th Angust, 1998. ibit P-15 says that Ponnuswami denied 
tenancy and that therefore the lease was terminated. That document i 
ments of oven the amended section. Exhibit P-14-a is said by the appellant’s Icarned advocate to 
equally satisfy the requirements of the law. Before referring to it, it must be stated that the ts 
case as put forward in the plaint was that only about 1 ground of land had been leased to 

Naicker. Admittedly there was no document to evidence the lease. The land was a vacant land and 
a hut was later on put up only on a very small portion of the land. The portion occupied by the 
superstructure would not amount even to a fraction of a ground and the area on which the super- 
Pa enya kha a sc a cen chr NL a 


1,950 square feet or 5 and 5/6 grounds. It appears that in 1986 some trees were cut Pon- 

appa and removed. Two notices were givtn on the 16th September, 1996. By Exhibit P-14 the a 
called Ponnuswami to pay Rs. 50 being the value of the treescut and carried awa by 

onnuswami. it P-14-a is of the same date and that being the important, I set it out in : 


“It is represented to me by my clients, the trustees of Sri Gangadeswarar Koil and connected 
temples, Purasawalkam, Madras, that wi their knowledge or permimion you are occupying 
about 2 grounds in extent of the land belongi to the Pathala Ponniamman temple in R. 8. No. 9155, 
that you have put a superstructure thereon, such occupation is wrongful and that you are’ 
bound to vacate and put my clients in possession of the same. 

_ This is to give you notice that unless within three days from your receipt hereof you vacate and 
deliver vacant possession of the said plot of land my clients will be constrained to institute necessary 
legal proceedings against you as they may be advised in the premises. 


If however you are desirous of contimuing in o tion of the said land you may apply to my 
clients for a lease of the same on such terms and for such period as may be agreed upon between you 


The repudiation of the tenancy by Ponmuswami was on the 26th September, 1985. ‘The lower 
Gourt has found that there was a forfeiture and also the necessary notice. While referring to both 
Exhibits P-14-a and P-15, the lower Court has not stated whether Exhibit P-14-a satisfics the require- 
ments of the law. That question becomes necessary for the determination of the plea raised under the 
City Tenants Protection Act. If before the respondent acquired Ponmuswami’s interest in the Court 
sale of February 1938, Ponnuswami’s right had already been determined legally, he would only be 
a trespasser or a tenant holding over fnd it will raise the question whether a transferee from a tenant 
will be himself a tenant entitled to protection under the Act. That is why the question whether 
Exhibit P-14-a is enough to bring about a termination of the tenancy becomes very material. It is 
argued for the appellant that the notice refers to a plot upon which the superstructure was raised 
and that the notice refers to the posession of Ponnuswami of the plot on which superstructure had 
been raised as wrongful and that Ponnuswami was called upon to vacate that plot. The appellant’s 
learned advocate therefore argues that though the extent of the land is stated to be about a grounds, 
it only refers to the land leased in respect of which lease the tenant has repudiated the title. On the 
other side it is said that this notice refers really to the 2 grounds which isthe difference between 
3 grounds 1,350 square feet as mentioned in Exhibits Pir and P-a, and the 5 and 35/6 
grounds as mentioned in the later document. ‘The respondent’s learned advocate 
draws my attention to the statements in Exhibit P-14-a that Ponmuswami was in wrongful 
occupation of about 2 grounds of land, without the knowledge or permimion of the 
appellants, It is said that this description cannot refer to the land which was admittedly the 
subject of the original tenancy. No doubt there seems to be some difficulty to accept the respon- 
dent’s argument. Having regard to Ponnuswami’s denial of title, the appellant was evidently advised 
to draft the notice in the way in which it wasdone. It is not neceasary that the notice should declare 
in so many terms that the tenancy was determined owing to a repudiation of title. Even the amended 
Act requires no more than an intimation to the lessee of the lessor’s intention to determine the lease. 
1 find therefore that Exhibit P-14-a isa valid notice. It is unnecessary to go into the question ` 
whether the amending Act of f929 is réttospéctive or nót or to consider the decision cited by the 
appellant’s learned advocate in Kriskhne Prasad Singh v. Adpanath Ghatak’. 
SSS 
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The next question is whether the forfeiture has been waived. ` This was raised before me on the 
former occasion and I called upon the lower Court to give a finding. The lower Court has returned 
a finding against the waiver set up. No reason is shown for my differing from the finding of 
lower Court on this point. There are no materials on which a waiver can be found. , 


There remains the question whether the respondent is a tenant entitled to protection under 
section 11 of the City Tenants Protection Act. ona a mati tae t advanced 
a case that the land had been actually taken ion the appellant to a third 
party And fhar ere ee eee If y Possession had been taken by the 

and leased to a third and respondent afterwards caused obstruction, it is clear 

t he cannot rely upon section 11 of the Act. On tala garshn ME Giny Ciil paigana eonna 
a finding that posecssion was not taken as pleaded by the appellant. is finding 1s very 
ditacked by the leard advocate for the The appellant’s case is that it took on 
of the property and leased the same to one Srinivasa Mudali. The lease deed in favour o Srinivasa 
Mudah is dated Ist October, 1938, and it recites that possession was given to the lessee. The extent 
leased under the document was 7 grounds and it admittedlygncludes the suit land. only question 
is whether the appellant had alread taken posscasion of the suit lands and whether Srinivasa Mudali 
was put in pe the wit land and the other land rised in the lease to him. The lower 
Coa ta Ladi that 1b possesion. waspiven to Srania M ali is based upon Exhibit P-16, notice 
iven to Ponnuswami on the grd November, 1998. Exhibit P-16 the appellant gave intimation to 
Cee ee tae (and ad Ione. Ga eae iad andl calle him to put Srinivasa 
aa Ai This clearly indicates that possession was not taken before the grd November, 
1938. 


Another fact relied upon by the lower Court is that when the respondent was obstructed in his 
attempt to take possession of the suit property after purchasing the same in Court auction he filed 
C. M. P. No. 3897 of 1998 far removal of obstruction against-the alleged obstructors and go Ri or 

i j inivasa Mudali is not one of the four objectors who were impleaded in 
that petition. Itis said therefore that if really Srinivasa Mudali was in ion, obstruction would 
have been offered by him and that the respondent would have imp ed him in the above petition 
and got an order against Srinivasa Mudali. Srinivasa Mudali filed O. S. No. 3013 of 1939 for an 
injunction but that was tried along with this suit and dismissed with the remark that he will entitled 
to actual possession after the present laintiff in this suit got possession and that there were no grounds 

Brace bane As against all this there is the evidence of P. W. 1, a trustee 
of the temple who says that he delivered possession to Srinivasa Mudali. On these materials it is 
difficiilt to come to any other conclusion than the one arrived at by the lower Court. It is not possible 
to say that Srinivasa Mudali was put in possession and that the respondent later on caused obstruction 
to Srinivasa Mudali. I must proceed on the footing that Srinivasa Mudali was not in possesion 
and that tho respondent got posesion in pursuance of the Court's order on the petition already 

erred to, 


This being the case the question is whether the respondent is a tenant as defined by the Act. 
Tf so the suit for possession is bound to fail for the reason that nê notice was gi to him under 
section II. The expression ‘‘ tenant” is defined in section 2, sub-section (4) ; 


‘‘*Tenant’ means tenant of land liable to pay rent on it, every other person deriving title 
from him, and includes persons who continue in possession after the termination of the tenancy.” 


Thus there are three classes of persons who are tenants under the Act. The first class ists what 
may be called the direct tenants, i.e., tenants of land liable to pay rent. This obviously refers ta cases 
where there is privity of contract. Admittedly there is no privity of contract between the appellant 
and the respondent. The next class refers to persons deriving title from him, i.s., from the tenant. 
The appellant’s argument is that the expression is ‘person deriving title from him’ i.e., the tenant, 
and that if the person from whom the respondent derives title was not on the relevant date a tenant, 
the respondent would not come within this erpremion. The respondent derives title from Ponnuswami 


argument is to be the expression “every other person deriving titl 
come after the next ee roe continue in possession after the termination 
ofthe tenancy. Taking the last clam, it to inue i i j 
nation of the tenancy: -It obviously refers to a person who was a tenant before the termination of 
the tenancy and who continues to be in possesion after the determination of the tenancy. The 
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word “continue” shows that it is the same- who was there on the land as a tenant before 
termination that is contemplated by the last A-person who was a tenant and who continued 
to be in possession after the termination of the tenancy is undor the general law not a tenant. 


for with costs r ü 
The Judgment of the Court was delivered by 


Ths Chief Fustice—The appellant is the auction purchaser of theright, title 
and interest of one Ponnuswami in the property in suit, and claims the benefit 
of the Madras City Tenants Protection Act of 1921. Ponnuswami admittedly was 
a tenant of only a portion of the land in suit. The total area measures 5-5/6 grounds. 
Both the City Civil Court and Somayya, J., on appeal held that the tenancy only 
applied to 3 grounds 1,350 square feet, which meant that the appellant was certainly 
a trespasser so far as the rest of the area was concerned. Ponnuswami denied his 
Iandlord’s title and therefore the landlord was entitled to terminate his tenancy, 
which was done by a notice given to him on roth September, 1 36. He was 
informed that unless he vacated and delivered vacant possession of the land within 
three days of the receipt of the notice, proceedings in ejectment would be taken 
against him. The appellant’s purchase of the right, title and interest of Ponnu- 
swami took place two years later. If Ponnuswami had in law any right in this 
land it would have passed to the appellant but clearly he had none. 


The appellant says that he is a tenant within the meaning of the Madras City 
Tenants Protection Act of 1921 and that the suit was bad because no notice was 
given to him in accordance with the provisions of section 11. Somayya, J., has 
given reasons for holding that the appellant is not a tenant within the meaning of 
the Act and we agree with him. Act defines a tenant as meaning a tenant of 
land liable to pay rent onit, every other person deriving title from him and includes 

ns who continue in possession after the termination of the tenancy. The 
argument of the appellant isthat Ponnuswamiwas in possession after the termination 
of his tenancy and therefore was entitled to pass on the benefit of the Act to the 
appellant. It is impossible to accept the argument that a person who claims under. 
a person whose tenancy has been deerme is a tenant and is entitled to further 
notice. When the appellant p rted to purchase - Ponnuswami’s rights, Ponnu- 
swami was not a tenant and th re could assign no tenancy right to the appellant. 


The appeal is dismissed with costs. 
K.S. 


> The result is, the appeal must be allowed as regards the entire extent and a decree given as prayed 
throughout. 4 


[PRIVY OCOUNOIL.] 

(On appeal from the High Court of Judicature at Allahabad.) 
PRESENT :—Lorp MACMILLAN, M. R. JAYAKAR AND SR JOHN BEAUMONT. 
Lala Duni Chand and others .. Appellants* 
D. a : 
Mosammat Anar Kali and others | «e Respondents, — 
Hindu Lato of Inheritance (Amendment) Act (IT — A bplicability— Male intestate thé 
cing into fore of iha det and being recat D «Jamal er ara he eid eo el aya 
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The Hindu Law of Inheritance (Amendment) Act not only applies to the case of Hindu malo 
dying intestate on or after the 21st February, 1929 (the date of its operation), but it also applies to 
the case of such a male dying intestate before that date, if he was succeeded by a female heir who 
died after that date. 

Tho words ‘‘dying intestate” in the Act cannot be relied upon as connoting the future tense. 
Those words are a mere description of the status of the deceased and have no reference and are not 
to have any reference to tho time of the death of a Hindu male. The 


intended expression merely 
means ‘‘in the case of intestacy of a Hindu male.” To lace this interpretation on the Act is not 
to give a retrospective effect to its provisions, the material point of time being the date when the 
wuccession opens, namely, the death of the female heir. 

Shrimati Shakuntala v. Kausalpa, (1935) I.L-R. 17 Lah. 356, approved, 


During the lifetime of the widow or female heir, the reversionersin Hindu Law have no vested 
interest in AURIC a Re ere aa patang OF ee paja an a contin- 
ian t which may or may not accrue, and the ioh would not open out ‘until the widow or 
emale died the person who would be the next reversioner at that time would succeed to the 
estate and the alteration in the rule of Hindu Law brought about by the Act would then be in full 


Rajpal Kumar v. Sarju Rai, (1936) LLR. 58 All. 1041 (F.B.), approved. 

C. S. Rewcastle," K.G. and Ralph Parikh for J. M. Parikh, K.C., for Appellants. 
Sir Thomas Strangman, K.G., W. Wallach and 7. M. R. Jayakar for Respondents. 
Their Lordships Judgment was delivered by 


Jayaxar.—This is an appeal from a judgment and decree of the High Court 
of Judicature at Allahabad, dated 29th August, 1941, which affirmed the judgment 
and decree of the Court of the First Civil Judge of Saharanpur, District S pur, 
dated the roth January, 1998. 


The parties are Hindus subject to the Mitakshara Law of Benares School, and 
this appeal involves the construction of the Hindu Law of Inheritance (Amendment) 
Act, 1929 (Act No. 2 of 1929) which is hereinafter referred to as “the Act”. The 
Act is not expressed to come into operation on a particular day. It received the 
assent of the Governor-General on the 21st February, 1929, and under the provisions 
of section 5 of the General Clauses Act, 1897, (Act No. 10 of 1897) it came into 
operation immediately on the expiration of goth Fébruary, 1929. 


The description and preamble of the Act make it clear that the object of the 
Act is to alter the order of succession of certain persons therein mentioned, namely, 
a son’s daughter, daughter’s daughter, sister and sister's son, and to rank them as 
heirs in the specified order of succession next after a father’s father and before the 
father’s brother. 


The Act thus amends the old order of succession in Hindu Law by introducing 
certain persons as heirs, who had no such place according to the ordinary interpre- 
tation of Mitakshara Law. ‘The Act is one of the several measures enacted during 
recent times, in a reformative spirit, with a view to bringing the ancient rules of 
Hindu succession into conformity with what are regarded as the changing conditions 
and sentiments of present day Hindu society. It therefore selects certain relatives 
and gives them a Ar sae place in the order of succession, irrespective of their 
sex, Over more remote relatives, on the ground that Judged by the pure test of blood 
relationship to the deceased owner, they are nearer heirs than those superseded 
by the provisions of the Act. 


The question for determination in this appeal is whether on a true construc- 
tion of the Act, it applies only to the case of a Hindu male dying intestate on or 
after the 21st February, 1929 (the date of its operation), or whether it also applies 
to the case of such a male dying intestate before the date, if he was succeeded by 
a female heir who died after that date. The genealogical table relating to the 
parties in the case is as follows : 

39 
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The facts giving rise to this litigation are as follows : 


There was a partition means of an arbitration award between Shambhu 
Nath, Ganpat Rai, Shankar and Dwarka Dass. At that time Kanhaiya Lal 
and Sant Lal appear to have been dead. Under the award, Shambu Nath received 
as his share a certain set of property and a half share in another set of property. 
On Shambu Nath’s death, his only surviving son, Dharam Das, succeeded to his 
pepe Sumer Chand having predeceased Shambu Nath. “Dham Das died 

2, before the date of ears Act, leaving neither a widow nor descendants. His 

er, Mst. Chaman Devi, succeeded him as his h eir, taking a Hindu widow’s 

ee He also left four sisters, Msts. Sabz Kali, Raj Kali, Anarkali, and Lilavati. 

Chaman Devi died in July 1936 (after the date of the Act), when the succession to 
the estate eee akan a opened. 


ndent No. 1, one of Dharam Das’s sisters instituted the present 

suit in ane Count of the Civil Judge of Shaharan impur, her sisters (respondents 
2, 3 and 4) and ‘the present appellants and Uggar (Respondent No. 5), her 
brother’s collaterals, together with Mst. Raji, the widow of one of such collaterals. 
In her plaint she alleged that Dharam Das was the last full owner of the plaint 
pro es and that on his death his mother, Chaman Devi, took a widow’s estate 

that on her death in July, 1936, her daughters (respondents I to 4), as sisters. 
of Dharam Das, became heirs to his estate under the provisions of the Act and 
entered into proprietary ion of the properties in the plaint. She claimed 
that she had a one-fo share in the first set ae a eda and a one-eighth 
share in the other set of properties on the ground that, in those properties, she 
and her sisters were the owners only of one-half, defendants Nos. 4-8 bei 
owners of the other half. She also claimed partition of her share in both the 
sets of properties. 
. The plaintiff’s sisters (defendants 1, 2 and 3) filed separate written statements 
admitting the claims of the plaintiff. and praying that their respective shares might 
also be partitioned on caren: of Court-fees. 


The contesting defendants Nos. 4-8 filed a joint written statement denying 
that the plaintiff or her sisters were Eka baa what wi Nekad th Garrat a a 
sai aa e claimed that they had succeeded to the property 
as the heirs for Dieta Dak who had died before the Act came into force, and 
the Act having no retrospective effect did not apply to the parties to the suit. 


Six issues were framed of which the following alone is now material : 
Whether the plaintiff and defendants 1-3 or defendants 4-6 are the heirs of 
Dharam - Das. 


Before the trial Judge it was admitted that succession to the properties in 
question opened on the death of Chaman Devi. On the ioth January, 1938, the 
learned trial Judge delivered judgment, holding that Dharam Das was ‘a lai 
owner of the properties in suit and that the Full Bench decision, Rajpali a v. 
Sarju Rai and others1, applied to the case, consequently the Act applied and the 
sisters of Dharam Das were the owners of the pro fbr partition, and ordered that the 
defendants. He decreed the .plaintiff’s claim for partition, and ordered that the 
three sisters of the plaintiff, d odani 1- koud alas get their respective shares on 
the payment of the necessary court-fee. The suit was thus i SER with costs. 

A decree dated the roth January, 1938, was accordingl Ap up. From 
the said decree, defendants 6 5 and 6 (the present cage dlani VT to the 

h Court at Allahabad. ending the disposal of the Mst. Raji died, 

on the 15th-October, 1939, the present mee wee ught on the record 
as her legal heirs. The only point raised in ai appeal related to the a 
of the Act to the present case. On the g9th August, 1941, the High Court ee 
ona holding that the suit was covered by the Full Bench decisio pah 
Kunwar ies e GN and that there were full bench decisions `of 


I, (1936) LLR. 58 ADN, 1041 (ŒF.B.). 
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several of the other High Courts to the same effect. The appeal was accordingly 
dismissed with costs. A decree followed on the 29th August, 1941. From thi 
decree the appellants have appealed to His Majesty in Council. - 


“On the question at issue in this case relating to the application of the Act to 
the present case, there is, as the High Court judgmentobserves, aseries of Full Bench 
decisions of Indian High Courts covering this exact point. These have been 
reviewed in the judgment of the learned Chief Justice of the Allahabad Hi 
Court in the case of Rajpali Kunwar v. Sarju Rait. It is therefore unnecessary for 
their Lordships to go over the same ground again. It will be sufficient to observe 
that their Lordships are in complete agreement with the views of the learned 
Chief Justice in that case, that, during the lifetime of the widow, the reversioners 
in Hindu Law have no vested interest in the estate but have a mere spas successionis 
or a chance of Succession, which is & purely contingent right which may or may not 
accruc,. that the succession would not open out until the widow died, and that 
the person who would be the next reversioner at that time would succeed to the 
estate and the alteration in the rule of the Hindu Law brought about by the Act 
‘would then be in full force, 7 l 


In the argument before their Lordships, reliance was placed n the words 

“ dying intestate ” in the Act as connoting the future tense, bat E Lordships 

with the view of the Lahore High Court in the case Shrimati Shakuntala v: 
Kashala’, that the words are a mere description of the status of the deceased 
and have no reference and are not intended to have any reference to the time of 
the death of a Hindu male. The expression merely means ‘‘ in the case of intestacy 
of a Hindu male.” To place this interpretation on the Act is not to give a retros- 
pective effect to its provisions, the material point of time being the date’ when the 
succession opens, namely, the death of the widow. 

On the position of reversioners in Hindu Law, opinions have been expreased 
by this from time. to time, with which the views of the learned Chief Justice 
in the case of Rajpali Kunwar v. Sarju Rai and others1, mentioned above, are in agree- 
ment. It was said for instance, that until the termination of the widow’s estate, 
it is -impossible to say who are the persons who will be entitled to succeed as heirs 
to her husband, Katama Nachiar v. Raja of Sivaganga*. The succession does not 
open to the heirs of the husband until the termination of the widow’s estate. Upon 
its termination, the property descends to those who would have been the heirs of 
the husband if he had lived up to and died at the moment of her death (Moniram 
Kolita: v. Kerry Kolitany*). 

‘There is no vesting as at the date of the husband’s death and it follows 
that the questions of who is the nearest reversionary heir, or what is the class 
of reversionary heirs, fall to be settled at the date of the expiry of the owner- 
ship for life or lives, Janaki Ammal ~.- Narayanasøami Aiyar*. The death of a 
Hindu female owner opens the inheritance to the reversioners, and the one 
most nearly related at the time -to the last full owner becomes entitled to 
possecion. In her -lifetime, however, the reversionary right is a mere possibi ity, 
or spes successionis, but this possibility is common to them for it cannot be predi- 
cated who would be the nearest reversioner at the time of her death. The ledan 
Law, however, permits the-institution of suits in the Lifetime of the female owner 
to remove a common apprehended injury to the interests of all the reversioners, 
presumptive and contingent alike, V. Venkatanarayana Pillai v. Subbammal®.- The 
reversioners’ rights during the lifetime of the female heir are merely of a protective 
character and nothing more, and whenever action is taken sf the presumptive 
Teversioner, it is in a representative capacity and on behalf of all the:reversioners, 
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and not on the footing that the n taking the action is in fact the next reversioner 
at the date of the suit. The decisions of Indian High Courts, on which the High 
Court has relied in this case, proceed on these principles and cover the precise 
point raised in this appeal. 


For these reasons their Lordships are of opinion that the judgment appealed 
from is right and o ht to be affirmed and this appeal o ht to be dismissed with 
costs, and they will humbly advise His Majesty acco ly. 

H.J.U./V.S. l — Appeal dismissed. 

[PRIVY OOUNOLL.] 
[Gonsolidated Appeals from the High Court of Judicature at Allahabad]. 


PRESENT :—LorD MACMILLAN, LORD WRIGHT, Lorp pu PaROQ, Lorp Justice 
MORTON AND SIR JOHN BEAUMONT. 


Babu Kailash Chandra Jain 4 Ta Appellant* 
D; N 
The pees) of State .. Respondent. 
Land Asc gang A nggah E Towa Improvement 
Act, (VI of 1919)-—Seope and irus 
The view of the Full Bench in Makhan Das’ (1928) LL.R. 50 All. 470, aed oe 
land used by its owner as a garden at the relevant nor a plot of agricultural land cine alloy ot 
the relevant date, is being “we” withm the eee "oF tia Land 
rekon andthe by the U. P. Town Improvement Act) because the owner is d 
kad co ; owner is not entitled to any compensation on its 
mip alalis panga On the true construction of section 2 aa 
pl agi be value a en and the later plot ought to be valued as agri 
ihe ‘parol bee (3) u of the Act of 1894 asso amended is that the pomibility of the garazi 
-or agricultural plot being (e.g sy for alli Daoa iE Ee ant bo a 


C. S. Rewcastle, K. C. and R. K. Handoo for the Appella 

J. Millard Tucker, K. C. aad W. Watlach for the E AN 

Their Lordships’ Judgement was delivered by 

‘Lorp Jusriaz Morron.—These consolidated appeals are from three decrees 
of the Court of Judicature at Allahabad dated the 27th November, 1941, 

three decrees of the gka of the ase AA Trust kanga Allahabad, 

dated the 2 ril, 1934, whereby, in respect of the co acquisition of - 
-certain a budia belonging to the appellant, he ia awarded as com- 
‘pensation certain sums of money. The appellant contends that the sums awarded 
to him by the Tribunal were insufficient, in that they did not include any com- 
‘pensation for the acquisition of the following four pieces of land :— 


oe ‘The garden of House No. 8, Mohalla Chak, Allahabad, 
faa of dana Allaha of Parti Jang with entlosure wall known as No. 32, 


i ner Land with a lang shed on one side of it known as No, 18, eee 
Mahajani Tola, Allahabad. 


(4) Parti land No. 22, Mohalla Mahiaiani Tola, Allahabad. 


The oy Garth further contends that the Tribunal relying upon the Full Bench 
degision ò e Allahabad High Court in Secretary of Stats v. Makhan Dast, took an 
‘erroncous view as to the construction of section 23 (3) (a) of the Land Acquisition 
Act, 1894 (Act No. I of 1894) as amtnded by the pares Provinces Town Improve- 
‘ment Act, 1919 (U. P. Act No. VIII of 1919): 


l The respondent on the other hand, contends. that if the facts are carefully 
-examined.it will be found that the appellant was awarded meh compensa tis in respect 
‘of each of these four pieces of land, and that in assessing su a a 
“Tribunal did not apply any wrong ‘principle. l 


onsen pbeni No: Ga 0 es i ~My 1946. 
‘ (1928) LLR. » 30 ATL 470 (F.B,), 
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It is, therefore, necessary for their Lordships to examine in some detail the 
facts in regard to each of these four pieces of land. = 


After icine the facta iheir A A aoedd] 


The result is that there is no foundation for the appellant’s contention that he 
was awarded no compensation in respect of these four pieces of land. 


Turning to the appellant’s second contention, their Lordships are unable 
to find that any wrong a was applied by the Tribunal in assessing the market- 
value of these pieces o 


` The material sub-sections of section 23 of the Act of 1894, as amended by the 
Act of 1919, are as follows :— | 

** (1) Sac erie mblanja aie eae to be awarded for land acquired under this 
Act, the Gourt shall take into consideration 


First the market-value of the land atthe date of the first publication of the notification under 
sa a aca aac PERDIET PTRA 1919. 


I 


(2) Gal EO EAP VEE etnias OESE KN ea 
agarda mim Ob Hie por Centro onch market value, m cousderation of the compulsory sature 
of the acquisition : 


Provided that this sub-section shall not apply to any land acquired under the United Provinces 
ae ee ene 1919, 7 — 
+ + 4 + 4. 5 ; 
(6) being in the actual oerupation ofthe owner or occupied fiee ofrent by a relative of the 
owner, and land appurtenant thereto, and 
(c) gardens not let to tenants but used by the owners as a place of resort. 
(3) For the purposes of clause first of sub-section (1) of this section :— . 
) the market-valuc of the land shall be the market-value according to the use to which 


(a 
a a E aa 
that clause 


dinero capone ores pre prai to he fae Kal a 
expenditure to secure a more use 6 compensation 
Tae oa i ata ay ee ORR : gi; i 
l Their Lordships are unable to find dat either the Officer or the Tribunal 
failed to assess the market-Value according to the use to which these four pieces 
of land were put at the relevant date. , The value placed n them by the 
Uea to have been the market-value so assessed, and the made his ak 
ore the case of Secretary of State v. Makhan Dast, had been decided. The Tribunal 
appears to have adopted the same method of valuation, though it would appear 
that the Assessors would have liked to adopt a more generous scale of compensation. 
Reference was made, however, by. the President. and Assessors of the Tribunal, 
and also by the High Court, to the decision of the Full Bench of the Allahabad 
High Court in Secretary of State v. Makhan Dast, and the Judgesof the High 
Court expressed their agreement with the decision of the Full ch in that case. 
Their Lordshi ee accordingly think it desirable to say that certain observations 
in the j as O iar T. with which Sulaiman n and Mukerji, J., agreed) 
in Mi as case? ele be sutpported. Lindsay, J 9 cars to have taken 
the view id under section 23 of the Act of 1894, as ariended 9 the Act of 1919; 
‘the market-value of land must be treated as being nil if the owner was not deriv- 
ing any profit from the land at the relevant date- He continued : l 


“It need hardly be pointed out that such an enactment is with much posible 
to owners of property which has become subject to the operations of the Act. Lands 

of value ; varicty of causes, fall ; out of use 
have to be left fallow for 2 season or two in order that it may recover ty. Or the owner of 
a valuable site acquired for a building scheme may have to suspend the execution of his in. 
order, for example, to contest in Court a claim to aright of way over case the 


owner is liable to be expropriated Me = mapensahion ifa notification imucs under the Act while 
the land isnot being put to actual ise.“ ~~ -7 





bad 


JI. . (1988) LLR. 50 AIL eae 
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It is difficult to imagine that cases of this kind were in contemplation when the Act was pamed, 
but the language of the Act, as it stands, must, if followed, lead to these results. It must left, 
therefore, to the Legislature to declare whether it was intended to invest the Improvement authorities 
with this power of confiscation, or to amend the Act so as to avoid the results above-mentioned.” 

c It would appear that, in the view of the Full Bench in Makhan Das’ case} 
neither a plot of l'and used by its owner as a garden at the relevant date, nor 2 er 
of agricultural land lying alo at the relevant date, is being put to any “ 

within the meaning of section 23, because the owner is deriving no profit i 
from ; consequently, in the view of the Full Bench, the owner is not entitled to any 
compensation on its compulsory acquisition. Their Lordships are unable to assent 
to this view. On the true construction of section 23 the former plot ought to be 
valued as a garden and Ms latter 1 ought to be valued as agricultural land. 
The effect of section 23 (3) (a) of the A ct of 1804 so amended is that the possibility 
of the garden or agricultural "plot being used (g) for building purposes in the 
future must be disregarded. It is significant that sub-clause (b) of that sub-section 
makes provision for the case of the owner having taken active steps and incurred 
expenditure to secure a more profitable use of the land. In such a case the owner 
may be psid “ further compensation based on his actual loss”. Apart from such 
a case, only the present use of the land can be considered for the oe of pres 
at the market-value. - 


There may be cases in which the Officer, or the Tribunal, could properly 
assess the market-value of the land acquired at ntl, but their Lordships do not find 
co to discuss that matter ; each of the four pieces of land in question in 

clearly has a market-value. A value was p on each of these pieces 
of SE lard by the Officer and by the Tribunal and that value appears to have been 
assessed in accordance with the statutory provisions,- 


= Accordingly, their Lordships will humbly advise His Majesty dai these 
consolidated appeals should be dismissed. The appellant must pay the costs of 
the respondent, 


Solicitors for the Appellant: T. L. Wilson & Co. 
Solicitors for the Respondent: Ths Solicitor, India Office. 
H.J.U./V.S. — s Appeal dismissed. 


[PRIVY OOUNOIL.| 
(On appeal from the High Court of Judicature at Lahore.) 
PRESENT :—LORD Smionps, M. R. JAYAKAR AND Sm JOHN BEAUMONT. 


Natha Singh and another l .. Appellants” 
D. 
The King-Emperor wo  Respondsnt, 
Evidence Act (I of 1872 N gen a INGGA. Sa la 


other than that forming ths 

ASN Re hed i RAR aaa motive, however improbable 
me pragen ean wal espe qos the actual tare ceramics 
some crime other than that with which they are charge. f such evidence is given with a view 
to showing that are persons likely to have committed the offence with which are 
the evidence would KAN bat it would be admaimible to extablish the motive tive for the offence 


. A-G. P. Pullan and J. M. R. Sa aaa 
F. Megaw for Respondent. 





1, (1928) ILL.R, 50 All. 470 (F.B.). 
l F Sa 18th June, 1946. 
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Their Lordships’ Judgment was delivered by 

SIR JOEN BEAUMONT.—This is an appeal from two judgments and orders 
of the High Court of Judicature at Lahore, dated 7th June, 1945, which dismissed 
the appeals of the appellants, and confirmed the sentences of death passed on them, 
by the judgment, and order, dated the gth Feb , 1945, of the Sessions Judge, 
Amritsar. Their Lordships have already announced that they will humbly advise 
His Majesty that the appeal be dismissed and they now give their reasons. 


The ground upon which special leave to appeal was granted was the allegation 
that evidence that the appellants had committed a murder other than that with 
which they were c was wrongly admitted, and this has been the principal 
point argued on their behalf. 

_ The appéllants were tried ahd convicted on a charge of having murdered 
one Karnail Singh on the 19th September, 1944. There were four alleged eye- 
witnesses of the murder, namely, the approver Qadir, who said that he had been 
with the appellants, Surain Singh, an uncle, Mt. Gurmej Kaur, the wife, and 
Jita, a servant, of the murdered man. Karnail Singh had a brother, Bhan Singh, 
whose wife was said to have been in illicit intimacy with the appellant Natha Singh, 
and Karnail Singh is said to have objected to this intimacy. There seems no reason 
to doubt the existence of this intimacy, nor that it had occasioned ill-will between 
Karnail Singh and his brother on the one hand and Natha Singh on the other. 
The other appellant, Budha Singh, was a friend of Natha Singh. 


“On the 1st October, 1944, after the appellants had been arrested for the murder 
of Karnail Singh, a body without a head was found, and this was said to be the 
body of Bhan Singh. On the information of the approver, Qadir, the appellants 
were also charged with the murder of Bhan Singh, ‘This charge was tried with 
different assessors immediately after the conclusion of the trial of the appellants 
for the murder of Karnail Singh, but before judgment in the latter trial had been 
delivered. Judgment in both cases was delivered on the same day. The appel- 
lants were acquitted of the murder of Bhan Singh, mainly on the ground that there 
was no corroboration of the evidence of the approver, and that there was no clear 
evidence of the identity of the body. They were convicted of the murder of Karnail 
Singh, i 
At the trial of the appellants for the murder of Karnail Singh the approver 

ve evidence that he and the appellants had murdered Bhan Singh a few days 
ore the murder of Karnail Singh, and that they proposed to conceal the murder 
of Bhan Singh by. causing injuries to Karnail Singh getting themselyes arrested 
for so doing. t is to say, the evidence of the approver was that the motive, 
or at any rate one of the motives, for the injuries caused to Karnail Singh was a 
desire to conceal the murder of Bhan Singh. The suggested motive is no doubt a 
i one, but however improbable an alleged motive may be the prosecution 
is entitled to call evidence in support ofit, and none the less so because such evidence 
‘may suggest that, the accused has committed some crime other than that with which 
he is charged (see illustration (a) to, section 8 of the Evidence Act). If evidence 
that the appellants had murdered Bhan Singh had been given with a view to show- 
ing that they were persons likely to have committed the murder of Karnail Singh, 
the evidence wo have been inadmissible ; but it was admissible to establish 
motive for the murder with which they were ch . It would have been better 
if the learned Sessions Judge had pointed out to the assessors the limited purpose 
for which evidence of the murder of Bhan Singh could be used, but in trials with 
the aid of assessors the decision rests with the Judge, and not with the assessors 
and when the Sessions Judge convicted the a area of the murder of Karnail 
Singh, he knew that they had been, or were about to be, acquitted of the murder 
of Bhan Singb, and that the evidence as to the latter murder was of no consequence. 
In their Lordships’ opinion the evidence objected to was-properly admitted. 


The only other point seriously argued on behalf of the appellants was that 
he evidence Of the cye-witnesses should have been disbelieved since it was ini con- 
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flict with the medical evidence. The story of thé uncle, wife, and servant of 
Karnail Singh was that they saw the assault, rushed to the place as the assailants 
fled, and found Karnail already dead. ‘The Civil Surgeon of Amritsar gave evidence 
in the Court of the committing Magistrate, and his evidence was brought on the 
record of the Sessions Court under section 509 (1) of the Code of Criminal Procedure. 

After detailing the injuries which he found on the dead body of Karnail he stated 
that the death occurred a few hours after receipt of injuries. This opinion no 
doubt conflicts with the story of the eye-witnesses, but it was open to the High 
Court, as well as to the Sessions Judge, to believe the witnesses in spite of the opinion 
of the doctor and they clearly did-so. Moreover their Lordships observe that no 
reliance seems to have been placed in the Courts in India on a conflict between 
the evidence of the cye-witnesses and of the ma oes The matter is not discussed 
in the judgments either in the Sessions Court or the High Court, nor was it included 
in the grounds of appeal’ to the High Court. Had any emphasis been placed on 
the opinion of the Civil Surgeon, it would have been open to the Sessions Judge 
under the powers contained in section 509 (2) or. to.the High Court under the powers 
contained in section 429 to have summoned him as a witness, when the reasons 
. for his opinion could have been NANE Iti is too late to take the point now. - 


“HIUVS.. | es ; Appeal dismissed: 
[PRIVY OOUNOLL | 


(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—LorD Smonps, M. R. JAYAKAR AND Sm JOHN BEAUMONT. 


Kumar Singh Chhajor and others .. Appellants 
D. + 
The E Emperor .. Respondent, — i 
Criminal Couris Repeal Ordinance (XIX of 1943), section 3 (1) and (2)}—“ Sentence 
Meaning of- end fet of section 3 (1) and (a) LA to the powers of interference by the 
High Crt wh rds ef Special Magistrates 


expression ee an 
in which the Ordinance came to be promulgated, it cannot be said that the expreation is usod in other 
than its ordinary or primary meaning. 

There is nothing in the language of section 9 (1) of the Griene of iga6 KA Ta BEBAN ie 
Governor-General intended to do more than to render valid the punishment imposed by the Special 
me fare A the validity of the convictions to rest on judicial decision. Sub-section (2) eaten 


ee rigour of sub-section (1) and seems to be a necessary corollary to it. Sentences rend 
by mab-section (1) by treating as having been lawfully imposed under the Code are to be 
subject to the jame rights in appeal an revision as they woul Ghat of ak kes Na a) cat es ee 


“ing Enger reg eek (1 I.L.R. Bom. 142, Approved. Viskindas Lachman» 
ae Sing Rope rong) R. Sind 1, roved, 


-J. M. Pringls, K. G. and B. W. Ramsay for Appellant. oes 

B. J. McKenna for Respondent. l a UF 

Their Lordships’ Judgment was delievered Bee 4 ; | 

Sm Jonn Beavmont.—This is an appeal by special leave from an order of the 
High Court of Judicature at Fort William in gal, made on the 24th August, 


1943: By its order the High Court directed that the convictions and sentences 
passed on the appellants by. Mr. S. Chaudhury, acting as a dn Magistrate unde 


~<_—— 


- gand July, 1946. ` 


goo THE MADRAS LAW JOURNAL REPORTS. [1946 


the Special Criminal Couris Ordinance, 1942, be set aside, and that the appellants 
be retried in the district of Hooghly. ; 

The facts leading up to the appeal can be stated shortly. In January, 1943, 
the accused were tried on a charge of dacoity under section 395 of the Indian 
Penal Code, by Mr. Choudhury acting as such special Magistrate as aforesaid. 
On 19th January, 1943, they were acquitted on the charge under section 395,- 
but were convicted under section 03 of the offence of misappropriation 
entenced to pay a fine of Rs. 50 . Subsequently, the High Court at Calcutta, 
of its own motion, called for the record of the case, and on the 24th August, 1948, 
a bench consisting of the Chief Justice, Mr. Justice Khundkar and Mr. Justice 
Lodge, set aside the convictions and sentences passed upon the appellants and 
ordered that they be retried in the district of Hooghly. e ground upon which 
this order was made was that in the view of the High Court there had been improper 
interference by the executive authority with the course of justice. 


_ The ceo anga A which their Lordships have heard an ent is as. 
to whether High Court had jurisdiction to make the order which it did make, 
and the grounds upon which the order was based do not call for discussion, Their 
Lordships would, however, observe that if they were satisfied that the order of the 
High Court was within its competence they would be very slow to interfere with 
the manner in which the High Court saw fit to exercise its jurisdiction. 


Under the Code of Criminal Procedure, a High Court possesses very wide 
powers of revision over the proceedings of inferior criminal Courts and in a case 
tried under the Code, there can be no doubt that a High Court acting under the 
powers conferred by sections 435 and 439, can send for the record of any proceedings 
and can set aside a conviction and order a new trial by a Court of competent juris- 
diction subordinate to such High Court. If this case had been tried under the Code 
it would have presented no difficulty, but it was, in fact, dealt with under two 
Ordinances promulgated by the Governor-General under section 72 of Schedule IK 
of the Government of India Act, 1935, and the provisions of those Ordinances must 
be considered. 
Under the Special Criminal Courts Ordinance, 1942, (which is hereinafter 
referred to as “the Ordinang¢e of 1942”) it is provided ın section g that Courts of 
criminal jurisdiction may he constituted under the Ordinance consisting of :— 


(1) Special Judges ; 
(2) Special Magistrates, and 
(3) Summary Courts. 


Section ea that a Provincial Government may appoint to be a Special 
udge for such area as it may think fit any person who has acted for a period of not 
ess than two years in the exercise of the powers of a Sessions Judge or an Assistant 

Sessions Judge under the Code of Criminal Procedure. Section 5 deals with the 

jurisdiction of. Special Judges; section 6 deals with their procedure, and 

section 7 with the sentences which they may impose. Section 8 enables proceedings 
before a Special Judge in specified cases to be submitted for review by a person 
nominated in that behalf by the Provincial Government, which person is to be 


chosen from the Judges of appropriate High Court. Section 9 provides that 
any Presidency istrate or Magistrate of the first class, who has exercised powers 
as such for a period of not less than two years, may_be invested by the Provincial 
Government with the powers of a Special istrate under the Ordinance. Sec- 
tion 10 deals with the jurisdiction of Special strates. Section 11 deals with 


their procedure, and section 12 with the sentences which they may pass. Section 13 
provides that where a Special Magistrate passes a sentence of transportation, or 
imprisonment for a term exceeding two years, an appeal shall lie to the Special 
Judge having jurisdiction in the area or, if there is no Special Judge, to the High 
Qourt in a Presidency town, and elsewhere to the Court of Session. Subsequent 
sections deal with summary Courts and are irrelevant to the present appeal, Section 
26 is in the following terms ; 
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““ Notwithstanding the provisions of the Code, or of any other law for the time being in or 
ie salaman Saga A ee eg a a an aab rovided 
in ce, be no appeal from any order or sentence of a Court constituted under Ordi- 
nance, and, save as aforesaid, no Court shall have authority to revise such order or sentence, or to 
transfer any case from any such Court, or to make any order under section 491 of the Code or have 
any jurisdiction of any kind in respect of any proceedings of any such Court.’ 

On the 22nd April, 1943, in the case of Ths King-Empero: v. Benoart Lal Sarma’, 
the High Court of Calcutta held that the provisions of the Ordinance of 1942 
were ulira vires and that the Special Courts purporting to act under that Ordinance 
had no jurisdiction. On the 4th June, 1949, this decision was upheld by the Federal 
Couri of India in Emperor v. Benoari Lal Sarma*. To complete the history of the 
case it may be mentioned that on the 6th November, 1944, upon ap to this 
Board, the decision of the Federal Court was seversed and it was, that the 
provisions of the Ordinance of 1942 were intra vires and that the Special Courts 
acting under that Ordinance had jurisdiction in Emperor v. Benoart Lal Sarma*. 
This decision, however, was given after the order of the High Court which is the 
subject of the present appeal. 

On the 5th June, 1949, that is, the day, after the delivery of judgment by the 
Federal Court in Benoari Lal’s case*, the Governor-General promulgated ce 
No. XTX of 1949 (which is hereinafter referred to as ‘‘ the Ordinance of 1948”). 


Section 1 provides that the Ordinance shall come into force at once. Section 2 
repeals the Ordinance of 1942. Section 3 is in the following terms: 
1: Confirmation and continuance, subject to appeal, of sentences :— 


(1) Any sentence passed a Special Judge, a Special Magistrate or a Summary Court in 
exervise of jurinliction ecnferred or purporting to bare bem conferred by or under the said Ordinance 


as if the trial at which it was passed had been held in acco-dance with the Gode of Criminal Pro- 
cedure, 1898 (V of 1898), by a Sezsions Judge, an Amistent Sessions ay Sa a Magistrate of the 
first class respectively, competent jurisdiction under the said e. : 


(2) Notw anything contained in any other law, any such sentence as is referred 
to in sub-section (1) whether or not the proceedings in which the sentence was pamed were 
gibmitied far rawi a ante section B and whether or cot the seotence was the subject of an appeal 


inder dehon 19 Or fector Toy of tho sald Ordinance, BEKOMEN Oe. ts of appeal as would 
have accrued, and to such powers of revision as would have isable under the said Code 
if the sentence had at a trial so held been passed on the date of commencement of this Ordinance. 


(9) Where any such sentence as aforesaid has been altered in the course of review or on appeal 
under the said Ordinance, the sentence as eo altered shall for the purposes of this section be deemed 
to have been passed by the Court which passed the original sentence,” 

Section 4 deals with ing cases and is not material to the present appeal, 
and section 5 confers a right of indemnity. 


The question as to the jurisdiction of the High Court to make the order under 
appeal was dealt with very shortly by the High Court in a single sentence contained 
in the judgment of the learned Chief Justice. He said : “ We have our ordinary 
powers of revision and under the inherent jurisdiction of the Court confirmed to us 
in section 561-A of the Criminal Procedure Code we have powers “to make such 
orders as may be necessary to give effect to any order under this Code, or to prevent 
abuse of the process of any Court or otherwise to secure the ends of justice.’ If 
there were any doubt as to our jurisdiction to use those powers, here it is set at 
rest by sections 3 (2) and 4 of the Ordinance No. XIX of 1943.” 

In their Lordships’ opinion, the . suggestion that the High (Court possessed 
inherent jurisdiction to interfere with the order of the Special Magistrate is quite 
untenable. At the date when the order of the High Court was made the Special 
Magistrate had been held to have had no jurisdiction. He was not a Court inferior 
to the High Court and indeed was not a Court at all, his order was a mere nullity, 
and no question of revising it could arise. This was pointed out in the opening 





1. A.LR. 1949 Gal. 285. eo er ee 
3. (1948) 6 PL. 79: (1948) a MILA). 207, ave SP Ka e i 37 


302 i THE MADRAS LAW JOURNAL REPORTS, ` i [1946 


passages of the judgment of this Board delivered by Lord Simon in Ths K 

v. Benoari Lal Sarma and others1, The restoration of the jurisdiction. ngaba Special 
Magistrates by the decision of this Board is irrelevant, since by that time the 
Ordinance of 1942 had been repealed by the Ordinance of 1943 and, apart from 
this, clause 26 Aa the former Ordinance took away all powers of revision by the 
High Court and no Court can claim inherent jurisdiction to exercise powers 
expressly taken away by legislation. In their Lordships’ view, if the High Court 
possessed any power of revision in the present case, such power must be found in 
the Ordinance of 1943. 

-= Section 3 of that Ordinance uses the expression ‘‘ sentence paui by a 
Special Judge or Special istrate and does not mention “ conviction.” It has 
been argued hy the Crown that the word “sentence” is used in the Ordinance 
of 1943 in the wider sense as meaning the judgment or decision of the Court ; on 
the other hand, the appellants contend that the word is used in the narrower sense 
of the pronouncement of the punishment imposed by the Court. They rely on 
certain sections of the Code of Criminal Procedure, ¢.g., sections 401, 412 and 418, 
where the word is plainly used in the narrower sense. On the other hand, the 
Crown relies on sections 405 and 415 where the word is used in a wider sense. 
Their Lordships do notdoubt that the word ‘‘sentence”’used in relation to the decision 
of a Criminal Court may bear the wider or narrower meaning according to the 


context, but the primary m seer hes “* sentence passed, ” the expression used in 
the 5 ent apd? The passing of sentence in a 


Ordinance of 1949, is “p 
criminal trial is a distinct step which follows conviction; it is often postponed to 
a later date and may be based on further evidence relevant to sentence but irrelevant 
to guilt. In determining whether the expression is used in the Ordinance of 194 
in other than its primary sense it is necessary to notice the circumstances in whe 
that Ordinance came to be promulgated. At that time, that is to say, in June 1949, 
the Governor-General was faced with the situation that many persons had been 
convicted by officials duly qualified as judges and magistrates experienced in the 
administration of the Criminal Law, but wh had been held by the Federal Court 
to be without jurisdiction in these particular cases. It may be assumed that the 
Governor-General would desire to treat the decision of the Federal Court with all 
respect and that, wide as hig powers may be in cases of emergency of legislation 
by Ordinance under section 72 of Schedule IX of the Government of India Act, 
1935, he would be unwilling to promulgate an Ordinance brusquely setting at 
naught the decision of the Fede ral Court On the other hand, as the authority 
responsible for the safety of India in a very dangerous period, he may well have 
felt that it would endanger public safety to release all persons who had been con- . 
victed and sentenced under the Ordinance. It was in that situation that the 
Ordinance of 1943 was promulgated, and it is in relation to that situation that 
it must be construed. Section 2 repealed the Ordinance of 1942 and thereby 
accepted the result of the decision of the Federal Court whatever might be the 
fate of a possible appeal against such decision. Section 3 (1) so far as material 
for the present p provides in effect that any sentence passed by a Special 
Magistrate ae e Ordinance of 1942, shall have effect, and continue to have 
effect, as if the trial a which it was passed had been held in accordance with the 
Code’ of Criminal Procedure by a Magistrate of the first class c competent 
jurisdiction under the said Code. It is v noticeable that it is ae an the sentence 
‘passed which is to be treated as having been lawfully passed under the Code,- and 
nothing is said-about.the conviction recorded. Conviction.of a criminal offence’ 
may have serious co snag heart pies from the punishment directly imposed for 
such offence. It may, f or eram saa eee ‘a person from idee 3 office, or 
may affect his status in society. require clear language to establish that 
any legislative authority intended gi provide that convictions held to have been 
illegal by the highest judicial tribunal in the country should, nevertheless, be 
treated as legal by legislative enactment. Their Lordships can find nothing in 
the lariguage of section 3 (1) of the Ordinance of 1948 to suggest that the Governd g- 
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General intended to do more than to render valid the punishment, imposed by the 
special Courts, leaving the validity of the convictions to rest on judicial decision. 

ub-section (2) of section 3 mitigates the rigour of sub-section (1) by providing 
that any sentence referred to in subeaection (i) shall be subject to such rights of 
appeal as would have accrued, and to such powers of revision as would have been 
exercisable under the Code if the sentence at the trial so held had been passed 
on the date of the commencement of the Ordinance. Sub-section (2) seems to 
be a necessary sate? | to sub-section (1). Sentences rendered valid by sub- 
section (1) by treating them as having been lawfully imposed under the Code are 
to be subject to the same rights in appeal and revision as they would have been 
subject to if actually so imposed. But it is clear both from the opening reference 
to “any such sentence as is referred to in sub-section (1) ” andl from its plain 
intent that the subject-matter of sub-section (2) if the same as that of fub-section (1) 
and if sub-section 1) is confined to punishments imposed, sub-section (2) is similar! 
limited. ‘This view of the meaning of the Ordinance of 1943 is in agreement with 
that taken by a Full Bench of the Bombay High Court in Kantilal Mangaldas v. 
King-Emperor> and in disagreement with the view of a Full Bench of Chief 
Court of Sind in Vishindas Laçhmandas v. King-Emperor*, In their Lordships’ 
opinion the High Gourt of Calcutta had power in revision to review the sentences 
passed upon the appellants, to enhance them or to reduce them, but it had no 
power to set the convictions aside or to direct a retrial. l 


Their Lordships will therefore humbly advise His Majesty that this appeal 
be allowed and that the order of the High Court made on the 24th August, 1943, 
be set aside. 


H.J.U./V.S. TAE Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm ALFRED HENRY LIONEL Leaca, Chief Justice AND MR. JUSTIGE 
PATANJALI SASTRI, ; 
Gutti Nukamma l .. Appellani* 

D. | 
Matcha Bansayya and others j Respondents, 
ox Act (IX of 1908), Article 182—Decres in swit filed in forma Direction to 
the amount of Court-fes to Goorrnment—Execution applications pa gp paris z 
Subsequent application for execution of decres by tis decree-hòlder—Exøeution applications by Government saure 
Jor the of the decreeholder and start a meto period of limitation. 
- Ina mit filed in forma pauperis, the plaintiff obtained a final decree on 23rd 1939, and 
he was di to pay the amount of the Gouirt-fee to Government. The Government on the 
gth November, 1939, an application in execution and the final order for attachment of the decree 
was made on 21st March, 1940, and as the Government did not proceed with the execution, the 
proceedings were ““ closed” on that date. Again on eand March, 1 3, the Government filed another 
execution application but as it failed to proceed with it, it was ‘“ closed ” on 18th November, 
> 1943. Meanwhile, the plaintiff decree-holder applied for execution of the decree on goth 
September, 1943. On a contention that it was barred by limitation, 

- Held, that-as for the purpose of executing the order in its favour the Government is a party to the 
decree and can take steps to execute it, the ap lications for execution filed by the Government are 
applications for the execution of the decree itself and therefore enure for the benefit of the plaintiff 
decree-holder, Further by virtue of the provisions of order a1, rule 53, Civil Procedure Code, those 
applications have to be treated as applications for execution by the plaintiff acting through her 
representative in law. That being so cach application started a new period of limitation and 
therefore the plaintiff’s application for execution filed on goth September, 1943,was in time, 


Appeal against the order of the Court of the Subordinate Judge, Coconada, 
dated 4th October, 1945, in E. P. No. 405 of 1943 in O. S. No. 82 of 1933. < 
P. Somasundaram for Appellant. Ak 
P. Chandra Reddi for Respondent. 
E a MA KE re IE Oe og aa a aka aa 
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«---*A.A,O. No. 796 of 1945,- < me -  . 416th August, 1946, - 


304 THE MADRAS LAW JOURNAL REPORTS. ` [1946 


The Judgment of the Court was delivered by 


The Chisf Justice. —This is an appeal from an order of the Principal Subordi- 
nate Judge of Coconada dismissing an application for execution on the ground 
thatit was barred by the law of limitation. On the ph March, 1935, a preliminary 
decree was passed in favour of pate oer for the sum of Rs. 29,281-5-8 ; but 
the amount was subsequently scaled down under the provisions of the Madras 
Agriculturists’ Relief Act to Rs. 4,368-1-0. On the 29rd March, 1939, the plaintiff 
‘obtained a final decree against the judgment-debtors, based on the scaling down. 
The suit had been filed in forma pauperis and under Order XXXITI, rule 10, of the 


. ` Gode of Civil Procedure, the plaintiff was directed to pay the amount of the Court- 


fee, Rs. 1,222-7-0, tothe Government. Rule 19 says that all matters arising between 
Government and a party to the suituinder rule 10, rule 11 or rule 12 of Order XX XIII 
shall be deemed to be questions arising between the parties to the suit within the 
meaning of section 47. This means that for the purpose of executing the order 
in its favour the Government is a party to the decree and can take steps to execute it. 


-On the gth November, 1939, the Government filed an application in execution. 
This was numbered as E. P. No. 471 of 1939. The plaintiff and the judgment- 
debtors were made parties to the application. An order for the attachment of 
the decree was mane and this was confirmed on the gist March, 1940. The 
Government did not, however, proceed to execute the decree and on the 21st 
March, 1940, the Subordinate ee ‘“ closed’? the proceedings. On the 2and 
March, 1943, the Government filed another execution petition—E. P. No. 152 
of 1943. Again the decree was attached and the attachment was made absolute 
after notice to all the parties to the mit. It has been suggested by the learned 
advocate for the judgment-debtors that the judgment-debtors were not made 
parties to this application. It is true that they were not named at the beginni 
of the petition, but there is no doubt that they were made parties. Relief against 
them was asked for and they were all served with notice of the attachment. i 
the Government failed to o further with the matter and consequently on 
the 18th November, 1943, the Subordinate Judge “‘ closed ” this petition. 


On the 20th gi atest! 1943, the plaintiff applied for execution of the decree 
obtained by her, e apptication was opposed by the judgment-debtors on the 
ground that the application was time barred. The plaintiff maintained that ` 
it was in time and advanced two reasons. The first was that the execution petitions 
filed by the Government on the gth Novembér, 1999, and the 22nd » 1943, 
were “steps in aid of execution ” within the meaning of Article 182 (5) of the 
Limitation Act. Thesecond reason was that as the applications filed by the Govern- 
ment were in law applications for the execution of the decree itself, each started 
a fresh period of limitation. The Subordinate Judge refused to accept these 
contentions and dismissed the plaintiffs application as being time barred. The 
plaintiff has appealed. 
lt is not necessary for-this Gourt to decide the question whether the applications 

filed by the Government for the purpose of realising the money due to it by way of 
stamp duty are steps in aid of execution Within the meaning of Article 182, because 
we accept the appellant’s contention that the applications for execution filed by 
the Government are applications for the execution of the decree itself and therefore 
enure for the benefit of the plaintiff. Order KAT, rule 53, makes provision for 
execution when the property attached is a decree. Sub-rule (2) states that where 
a Court makes an order for the attachment of a decree, it , on the application 
of the creditor who has attached the decree or his judgment-debtor, proceed to 
execute the decree and apply the net proceeds in satisfaction of the decree sought 
to be executed. Sub-rule (3) says that the holder of a decree sought to be executed 

the attechment of another decree shall be deemed to be the representative of 
the holder of the attached decree and to be entitled to execute the attached decree 
“in any manner lawful for the holder thereof.” Therefore when the Government 
` filed its applications for execution on the gth November, 1989, and the gand March, 
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1943, it was acting and had the right to act, on behalf of the decree-holder. In 
other words, the applications have to be treated as applications for execution -by 
‘the plaintiff acting through her representative in law. 


The applications filed by the Government specifically asked for the sale of the 
property covered by the decree. The fact that the Government would have been 
entitled to priority in payment out of the sale proceeds does not make the applications 
any the less applications for the execution of the decree by the decree-holder’s repre- 
sentative. This being the position each application started a new period of limi- ~ 
tation and therefore the petition filed by the plaintiff herself for execution on the 
20th September, 1943, was in time. ; 


The appeal is allowed ànd the case remanded to the Subordinate Judge’s | 
Court, to hear and decide the application for execution in accordance with law. 
The appellant is entitled to her costs here and in the Court below. 


V.S. "a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justro HORWILL. 
Rahima Bibi l _ ee Appellant* 
U. 
A. K. Sherfuddin se Raspondeni. 

Contract Act (LX of 1872), section 68—Appheability of principle vnda lying the section to lage expenses 

Hindu and M mincrs—Adpances mads for the marriage expenses of a minor Mihana Gore 
ight to reimbursement —Adat riage, how far a“ necessary”. 

Although the principle enunciated in section 68 of the Contract Act would not apply to the 
expenses of marriage of a minor under English law, the principle has been extended in India 20 cover 
the marriage expenses of Hindu minors. In the caseof a minor Gee ee is a 
“‘ necessary’? that would come within the purview of section 68 of the Contract Act. 
person spending the necessary money for the marriage expeases of a minor Mahomedan girl, 
not intending to do so gratuitously, is entitled to relief under section 68 of the Contract Act. 


Appeal against the decree of the District Court, Trichinopoly, in A. S. No. 


7 of 1942, preferred against the decree of the Court of the Subordinate Judge, 
#riehinonoly in O. S. No. 61 of 1940. 


T. V. Ramanatha Aiyar and S. Rajaraman for Appellant. 
K. S. Sankara Atyar and V. Sundaresan for Respondent. 


The Gourt delivered the following ; 


UDGMENT — The appellant (the second defendant) was at all relevant times 
a minor Muhammadan girl. e first defendant is her brother and the third 
defendant her father. Both her father and brother were desirous of getting the 
girl married ; and an opportunity arose of marrying her to a rich man, her guardian- 
ad-litem in this suit. The parents, however, were unable to raise sufficient funds 
to conduct the marriage and so approached the plaintiff, the girl’s maternal uncle, 
and told him of their need. Although he did not enter into a contract with the 
first and third defendants, yet he expressed his willingness to spend such money 
as was necessary for the marriage. He did.not intend to do so tuitously 
apd as the money was not repaid, he brought this suit impleading the girl, her father 
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and her brother. The trial Court granted hir relief under section 68 of the Contract 
Act. The lower appellate Court upheld the finding of the trial Court. 


Although the principle enunciated in section 68 of the Contract Act would 
not apply to the expenses of marriage of a minor under English law, the principle 
has been extended in India to cover the marriage expenses of Hindu minors, e 
learned advocate for the appellant referred to two cases in which the reasons for 
applying the principle of section 68 to the expenses of marriage of a Hindu minor 
girl are said to have been accurately given. In Nandan Prasad v. Ajudhia Prasad! 
reference was made to the dire spiritual penalties incurred by a father who did not 
marry his daughter before she attained the age of puberty and therefore to the © 
urgent necessity of getting a girl married before she attained that age. In Tikilal 
y. Kamalchand and others*, Puranik, J., had to consider whether it was necessary 
to marry a Hinu male minor. He held that the case of a male minor could not 
be compared with that of a female minor for the reason given above; and so held - 
that section 68 could not be applied to the expenses incurred in marrying a male 
Hindu minor. It is argued on behalf of the appellant that if a person who supplies 
funds to a male Hindu minor cannot invoke the provisions of section 68, a fortior 
a Muslim who advances monies for the marriage of a Muslim minor girl co not. 
It is argued that a marriage amongst Muslima is of the nature of a contract rather 
than of a spiritual ceremony, and that therefore all the circumstances which would 
make it a religious necessity to provide for the marriage of a Hindu minor girl 
are absent in the case of a Muslim minor girl, 


hi 

In the first place, it may be pointed out that although Puranik, J., in the Nagpur 
case cited above held that advances for the marriage of a Hindu male minor would 
not be necessary, that is not the view generally held by the High Courts in India. 
A Bench of the Patna High Court in Pathak Kali Charan Ram v. Ram Deni Ram?, 
dealt with a claim under section 68 of the Contract Act connected with the i 
of a Hindu male minor, and it was held. that it was necessary. So did this Court 
in Annamalai v. Muthuswami*. If these decisions are correct, the argument based 
on the religious necessity of marrying a Hindu girl before she attains puberty has 
no application. When we compare the case of a Hindu male minor with that of a 
Muslim minor girl, there is very little that can be said in support of a view that it 
is a necessity for the one that could not be said in favour of a contention that it is 
necessary for the other. It is argued that there is no objection under the Muhammsa- 
dan law to a woman’s contracting a marriage herself, and that therefore no person 
is justified in having recourse to a minor’s estate for getting a Muslim girl married 
while a minor. [It is suggested that the girl should be allowed to become a major 
and then to enter into a contract of marriage herself. . Such a s iON seems 
to me utterly impracticable in Muslim society as we know it; and I do not believe 
that Muslim law countenances such de nt by the girl’s relations, which 
might well lead to the girl’s ruin. It is true that in ern society, educated 
and advanced Muslims may not, in some cases, marry their daughters while they 
are still minors and may allow them to exercise some choice after they attain majority; 
but such cases are the exception and not the rule. In rural socjety, and even in 
ordinary urban society, there can be no doubt that such conduct on the part of 
the parents as is suggested as proper by the learned Counsel of the appellant would 
be severely condemned. 


. The learned author of the “ Translation of the Holy Quran’? (Muhammad 
Ali) quotes the text of the Quran “ Marry those among you who are single.” 
In a boot%pote the learned author says : i 


“The H Quran looks upon tho married state as the normal state, and hence it . 
sie ee eee i ee au ee as enjoins thah 





h L.L.R. 3a All. ges (P.B). g» (1917) a Pat L.J. Gey, 
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A similar sentiment is expressed by Abdur Rahman, J., in Muhaidin Tharaganar v. ` 
Sainambu Ammal', abiere the learned Judge said that according to the Muhammadan 
practice and tradition, a girl was expected to be married as soon after she ~- 
attained puberty as possible. He refers to the change that has gradually crept 
over Muslim society on account of western influence, but regards that practice 
ag still the normal one. A Kazi examined as P. W. 3 referred to a passage in the ` 
Hadiz in which it is stated ‘‘ Muslims perform early marriage of a girl.” c seems 
to have referred the question arising in this very case to the Head Kazi ofthe 
community in Madras, and a fatwa was sent in reply roughly to the effect that 
whether a girl had attained puberty or not, her father could get her married and 
meet the connected expenses, such as invitations, cloths and jewels, either from his 
own estate or from hers. P. W. 3 deposed—and I have no doubt that he was 
speaking the truth—that there were no unmarrjed girls in his society. I therefore 
have no doubt that the Courts below were right in holding that marriage was 
a necessary for a Muslim minor girl that would come within the purview of 
section 68 of the Contract Act. 


It is argued that there was no sufficient proof of the enses incurred by the 
plaintiff. He produced accounts and was able to speak to all the principal items of 
expenditure, because he himself was responsible for the conduct of the marriage 
and all the expenses were incurred according to his personal directions. The fact 
that the total amount spent was a very moderate one is in itself an indication that 
the various items of expenditure claimed by him were true. 


An objection has been taken in this Court to the necessity for such a large n- 
diture as Rs. 3,000 ; but we do not find anything in the written statements which 
suggests that even if it be true that the plaintiff had spent this money, such a large 
expenditure was not necessary. As on account of the plaintiff’s advancing this 
money the girl has been able to make a very good marriage with a well-to-do young 
man, it cannot be said that an expenditure of Rs: 3,000 is at F excessive. 


The appeal is dismissed with costs. 
V.S. À Appeal dismissed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
PRESENT :—Mr. Jusriog PATANJALI SASTRI AND Mr. Justice BELL. 


K. Swaminatha Iyer and another : .. Appellants* 


D. 
K. G. Krishnaswami Iyer and others .. Respondents. 


if aan A nois executed by father—Decres against [ather—Exewion—Soar shares 
can : 


Exescution—Sale without attaclonent— Validity—Civil Procedure Code (V of 1908), Order a1, rule go. 


Where a suit is brought by the yes gi penah the maker of 2 promissory note and the decree i 
sought oo eforont aguante judgent btor’s sons to the extent of their interest in tho family 
the distinction | the [abil : 
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for the benefit of the judgment creditor. It is not the form of the decree or the frame of the suit 
but the nature of the debt that determines the son's liability. If it is neither illegal nor immoral, 
then all that the son can claim for the protection of his interest is an opportunity to show that the 
debt for which the decree was passed was not binding on him. ([Case-law discussed]. 
attachment is a necessary preliminary to a judicial sale, a sale without attachment is 
not a . Omission to attach is a material irregularity which renders the sale liable to be set 
maa ak ak Aa Gode of Givil Procedure if substantial injury is proved. [Case-law 


` Appeals respectively against the decrees of the Court of the Subordinate Judge 
of Madura in O. S. Nos. 89 of 1942 and 3g of 1944. 


. - B. Siterama Rao and T. S. Vaidyanatha Aiyar for -Appellants. 
V. Ramaswami Atyar and A. Ashuthan Nambiar for Respondents. 


The Judgment of the Gourt was delivered by 


_ Patanjali Sastri, 7.—These connected appeals, though arising out of two suits 
tried separately by different Subordinate Judges, are aimed at securing the same 
relief to the appellants-plaintiffs, viz., a declaration that a Court-salé held in 
execution of a decree obtained against their father is not binding on their shares 
in the property sold. The plaintiff and their father are admittedly members of 
a joint Hindu family. The father and his brother since deceased borrowed Rs. 2,500 
from the Madras People’s Bank, Ltd., (in liquidation), executing a promissory 
note dated 195 January, 1938. The bank sued for recovery of the amount due 
and obtained a decree against the executants. The plaintiffs were not made 
parties to the suit. In execution of the decree the house now in question which 
admittedly belongs to the joint family was attached on 21st June, 1989, and on the 
following day the Court struck off the execution proceedings ordering however, 
that the attachment was to subsist.for four months. Within that period the bank 
filed a fresh execution petition on 16th October, 1939, and, after sundry procedure 
co uent on the bank going into liquidation and the Official Liquidator being 
brought on record, the attached property was brought to sale on sant March, 1942, 
and was purchased by one Sundararaja Pillai. The sale was confirmed on 26th 
June, 1942, and delivery of possession was ordered on 29th March, 1943. Thereupon 
the plaintiffs instituted the two suits out of which these appeals arise, O. S. No. 89 
of 1942, in the Subordinate Judge’s Court, Madura, for partition and delivery: 
of their shares in the family properties including the house now ın question the 
sale of which they impeached as not binding on their shares, and O. S. No. 33 of 
1944 in the same Court for setting aside the order for delivery referred to above 
and maintaining their possession of the house. The Court below upheld the sale 
in its entirety, and refused the relief sought by the plaintiffs in respect of the house. 
Hence the appeals. 


The plaintiffs attacked the validity of the Court-sale on various grounds in 
the Court below, but Mr. Sitarama Rao appearing for the appellants pressed only 
two of them before us ;, firstly, the suit brought by the ainst.the father 
having been based only on the promissory note and not also on the debt, and the 

laintjffs pot having been impleaded, the decree therein must be taken to have 
ee pessed personally against the father in his individual capacity and not as 
representing the other members of the family and that in execution of such a decree - 
the father’s share alone in the property brought to sale can be deemed to have 
passed to the purchaser ; and, secondly, inasmuch as the attachment was ordered 
to continue in force only for four months but the property was sold long after the 
expiry of the pared the sale was void as a subsisting attachment was an essential 
pre-requisite for a valid execution salé where the decree itself did not order 
asale.---- -- -== ee = : 


On the first point, our, attention was called to the plaint in the bank’s suit 
to show that it was based solely on the promissory note o1 the father and not-also 
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n the consideration, and it was urged that a decree obtained against the father 

one in a suit framed in that form was not binding on the sons’ shares in ‘the 
family properties even under the pious obligation rule. It was not suggested that 
the decree represented an avyavaharika debt or that the father did not recaive 
consideration for the note ; but it was said that, having regard to the frame of the 
suit, the decree was not a debt to which the pious obligation of the sons under t 
Hindu Law could be extended. ‘ No authority was cited in support of this somewhkt 
novel contention. It is true that no one could be made fiable on a negotiable 
instrument unless his name clearly appears as the name of the person liable thereon 
(Sadasuk Fankidas v. Sir Kishsn Prasac+) and it is also irue that a distinction has to be 
made for some purposes between liability on the instrument and liability for the 
consideration thereof as, for instance, in the case of an indorsee who is limited onl 
to his remedy on the note (Vide Maruthamuthil Naicker v. Kadir Badsha Rowther®) 
or for the purpose of applying the presumption under section 118 of the Negotiable 
Instruments Act (Vide Naryanarao v. Venkatappaypa*). The distinction also becomes 
relevant where the represeatative capacity of the executant as the manager of the 
family comes into question. It has been held that where a suit is instituted on 
a promissory note, it is prima facie a personal claim and the defendant alone is liable 
to satisfy the decree unless it directs that it is to be paid out of family property, 
although the debt was in fact incurred for family necessity (Wagireddi v. Somappa*). 
But the distinction can have no meaning where the suit is brought by the payee 
against the maker and the decree is sought to be enforced against the judgment 
debtor’s son to the extent of his interest in the family property. For, it is not by 
reason of the father having represented the son in the suit that the son’s interest 
is bound and passes at the execution sale but by reason of his pious obligation to 
pay his father’s personal debt and the correlative power of the latter to sell family 
property including the son’s share for the discharge of such debts, a power which 
the Court in execution exercises for the benefit of the judgment-creditor. This 
was recognised in the last mentioned case where the Court emphasised that it 
was not concerned with the application of the pious obligation rule in execution 
proceedings because the manager of the family there was not the father. It is not 
the form of the decree or the frame of the suit but the nature of the debt that deter- 
mines the son’s liability. Ifit 1s neither illegal nor immoral, then all that the son 
can claim for the protection of his interest is an oppértunity to show that the.debt 
for which the decree was passed was not binding on him. As the plaintiffs have 
had such opportunity in flies proceedings but have failed to prove that the debt 
due to the bank was not binding on them, they cannot claim that the sale of the 
suit house is invalid as against them. In Minakshi Naidu v. Immudi Kanakaramayya 
Goundan®, the Privy Council upheld a sale of family property ae the son’s 
share in execution of a decree obtained against the father by a ‘bona fide holder of a 
promissory note when the son failed to show that the debt was in its inception 
illeg: l or immoral, though the point was not specifically raised, the respondent 
(son) being unrepregented. 


. Asr the second contention that the Court had no jurisdiction to sell the 
house as the attachment had ceased, it is to be observed, that this Court has held 
in a series of cases that a sale of immovable property without previous attachment 
is not null and void and that the omission to attach before the sale is only an irre- 
gularity which renders the sale liable to be set aside if substantial injury is proved. 
Ramaswarm Naick v. Ramaswamt Chetti*, Velayudhan M v. Subramania Chetti", 
Stoakolanda Pillai v. Ganapathi Iyer*. Mr. Sitarama Rao, however, urged that these 
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--decisions could not be regarded as good law in view of the decision of the Privy 

Council in Thakur Barhma v. Jiban Ram Marwari}. Though the case in Sivakolanda 
Pillai v. Ganapati Iyer? was decided after the Privy Council decision referred to above, 
no reference to it is made in the judgment. The question again arose in Subramanta 
Iyer v. Krishna Iyer? and Madhavan NAN , (as he then was) considered the effect 
of the Privy Council ruling and expressed the view that it did not affect the authority 
of the previous decisions, but the other learned Judge Spencer, J., decided the case 
on another point. We have therefore to see whether the proposition contended 
for by Mc. Sitarama Rao is deducible from the decision of their Lordships. There 
the decree-holder, applied for attachment and sale of a six annas share of a certain 
village belonging to the judgment-debtor, describing it as subject to a mortgage. 
The property thus described was attached and sold in public auction in due course. 
The purchaser, However, claimed that by mistake the property to be sold had been 
described as subject to encumbrance while it was y intended to sell six annas 
out of the unencumbered ten annas, and that a certificate should be granted 
correcting the alleged mistake and this was done. Their Lordships set aside that 
certificate, holding that it was not a case of mere misdescription of the property 
sold but of ordering the sale of one property accurately described and se a 
different property, which was eee is powers of the Court. It was in that 
context that Lord Moulton delivering the judgment of the Board observed : 

“ Their Lordships are of opinion that this is a lain case. That which is sold in a judicial 

sale of this kind can be nothing but the p 4 aes de 
in and by the schedule to which the nt refers. In the present case that property was six 
annas subject to an existing c. The effect of the certificate of sale granted by | the order 
of the Subordinate Judge is to o the sale that of a property not attached, namely, the mx unen- 
cumbered annat—a rty which could not be sold in such proceedings inasmuch as it was not 
the property attached.” 
These observations are relied on as authority for the proposition that the Gourt 
has no jurisdiction to sell property which is not under attachment and a sale without 
previous attachment is void. As we read the judgment, however, it affords no 
support to that proposition. All that was decided was that the Court had no power 
to sell any property other than the one attached and proclaimed for sale to the 
public. The key-note of the judgment is contained in the sentence : 


““ They (decree-holders) could not turn an authority to sell one property into an authority 
to sell another and a different one.” 

The attachment was brought in merely to emphasise that the property sold 
was different from the one offered in sale. We do not think that the decision 
implies that a subsisting attachment is an essential condition of a valid judicial 
sale in the sense that without it the sale would be a nullity. 


On the other side, Mr. Ramaswami Iyer for respondent contended that attach- 
ment was only a measure of protection for the decree-holder and the execution 
purchaser and had nothing to do with the jurisdiction of the Court to sell the 

ent-debtor’s property on application by the decree-holder, and that a sale 
without attachment was perfectly valid. Learned Counsel relied on Namdeokrishna 
v. Goverdhan Nanabhait, where Beaumont, C. J., delivering the jud t of the Court 
expressed the view that Order 21, rules 30 and 64 should not Be so construed as 
to limit the power of the Court under section 51 (b) to sell without attachment. 
In view, however, of the decisions of this Court to which we have already referred 
and which are binding on us we cannot accept this extreme contention of Mr. 
Ramaswami Iyer. The position therefore is this: Attachment is a necessary 
preliminary to a judicial sale, but a sale without attachment is not a nullity. Omis- 
sion to attach is a material irregularity which renders the sale liable to be set aside 
under Order 21, rule go, if substantial injury is proved. 
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| Are the plaintiffs then entitled to avoid the sale to Sundararaja Pillai so far 
as their shares are concerned? Their father, the first defendant, failed to take 
any steps to have the sale set aside under Order 21, rule go, on account of the 
irregularity, presumably because no substantial injury had resulted. Nor did they 
avail skk as of that remedy which was open to them also as persons “ whose 
interests are affected by the sale”. (See Bubaneshwar Prasad Narayan Singh v. Biharial 1; 
Even in the present proceedings they have not attempted to prove any: substanti 
paka Y S of the attachment having ceased to ibe in force at the time of the 
order for sale. ; 


If omission to attach does not affect the jurisdiction of the Court to sell and is 
a mere irregularity, the purchaser’s title cannot, as it seems to us, be displaced 
by any antecedent a lan in publishing onconducting the sale except by resort 
to the statutory remedy provided by Order 21, rule go. That remedy not having 
been availed of, the purchaser’s title has become unassailable and the appeals 
oe fail. The respondents will have their costs in the appeal. One advocate’s 
ce. 


K.S. Appeals dismissed. 


`” IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice Yanya ALI. 


The Public Prosecutor .. Appellant* 
U. 
Modi Kondayya : .. Respondent. 
aab rt L an ron tr ep rapa o ea (1) (d) and Rules framed under— 
Rule 2g —Applicability of ths Act to sals ee te) eed econ DN Gf hed clk” arad 
with water and deficient in milk fats and soli an oferce—Intention in adding roater—Relmancy—t norcladge 
of purchaser as to fact of adulteration —If affects questien of liability for ; 


A vendor who sold “thot milk” which was found on analysis not to be of the nature, substance 
and quality prescribed by the rules framed under the Madras Prevention of Adulteration Act, 1918 
was for an offence under rule ag of the rules framed under the Act. Tt was contended 
on behalf of the accused thet no offence was committed inasmuch as the Act did not apply to the 
case of the sale of “hot milk” and that water was added to the milk only, to prevent its over 
in the heating and that the purchaser knew that water was added to the milk sold. 

Held, negativing the contention, that having regard to the definition of milk in section a of the 
Act, milk does not cease to be milk within the meaning of the Act when it is sold as ‘hot milk.” 
The Act itself makes no distinction between raw and hot milk and provides no exception in the case 
of hot milk. “ Hot milk ” is under the Act nothing but milk in its natural condition which has been 
made hot and it should contain the prescribed minima of milk fat and milk solids. When it is found 
that on account of adulterstion with water or abstraction, the prescribed percentages ini 
the person who sells that milk whether in raw state or as “‘ hot milk ” infringes the prohibition con- 
tained in section 5 (1) ( of the Act read with rules 19, 20 and 27 and is punishable under rule 29 (a) 
as also under section 5 (1) (4) of the Act. 


y its boiling 
cannot affect the question of the liability for the adulteration. Nor is the knowledge 
and awareness of the purchaser that water is added to the milk material, as the object and i 
of the statute is to protect the public by prohibiting the sale in circumstances of adul 
i i j to p standard of purity. 








1. (1935) I.L.R. 14 Pat. 496. 
* Œl, App. No. 268 of 1946. grd September, 1946. 


@ 
12 , THE MADRAS LAW JOURNAL REPORTS. [1946 


.- - Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the afores id respondent (accused by the Stationary Sub-Magis- 
trate of Narsapur in C.C. No. 1708 of 1945 on his file. 


The Assistant Public Prosecutor (A. S. Sisakaminathan) for Appellant. 
B. T. Sundararajan appearing as amicus curias for Respondent. 


The Court delivered the following 


Jupamenr.—This is an appeal by the Public Prosecutor against the acquittal’ 
of the respondent by the Stationary Sub-Magistrate of Narsapur of the alleged 
offence of adulterating milk, an offence punishable under rule 29 of the rules framed 
under the Madras Prevention of Adulteration Act, 1918 (hereinafter called the 
Act). : As the ndent was not fepresented and the matter was of some public 
a Salin Mr. B. T. Sundararajan was appointed amicus curiae and I am obliged. 
to him for the valuable assistance rendered by him. 


The case brought by the Municipality of Palacole against the respondent who. 
is a milk vendor, was that he was in possession, for the purpose of sale, of buffalo’s- 
milk which had been adulterated by the addition of 1 3 per cent. of water. „A sample- 
of the milk was obtained by the Sanitary Inspector, P.W. 1 who, aftre complying 
with the prescribed formalities, sent it to the Government Analyst who in his. 
certificate Ex. F, gave the opinion that the sample sent to him contained milk 
which had been deprived of fat to the extent of at least 61 per cent. and that the 
proportion of the milk was not more than’87 per cent. while the added water was. 
at least 13 percent. He also stated in his opinion that the sample contained only 
1.5 per cent. of milk fat and 7.8 per cent. of milk solids other than milk fat, as 
against the prescribed percentage of 4.5 per cent. of milk fat and 9 per cent. of 
milk solids. The accused merely denies! the offence although at a later stage he 
also pleaded that the milk belonged to Vanga Ramamurthi under whose orders 
he was delivering it to P.W. 3's coffee hotel. That plea was rightly rejected by the 
Magistrate. The Magistrate found it established in the evidence that the milk 
which was supplied. to P.W. 3 by the respondent and whose sample was taken by 
the Sanitary foe P.W. 1 was boiled milk and not raw milk. He was of the 
view that before and during bpiling it was necessary to add water to prevent the 
milk boiling over and that therefore the adulteration in this case of 1 per cent. of 
water was not “ to increase the bulk or measure or to debase the quality of milk.” 
He found that the accused could not be “‘classed with milk vendors who sell raw 
milk fraudulently added with water to increase its measure’’, and in that view, he 
acquitted the accused. 


It must, at the outset; be pointed out that the Magistrate was not justified in 
introducing ‘as a rest of liability the purpose for which adulteration was effected 
and further of importing into it the element of an intention to commit fraud. The 
material previsions do not postulate that for establishing the offence of adulteration 
it .8 either necessary to prove that the intention was to icrease the bulk or measure 
or to debase the quality or that the intention wasofa fraudulent nature. In another 
place in his judgment, the learned Magistrate seems to express the view that since 

in this case it is not raw milk but hot milk that was being sold, the provisions of 
the Act did not apply. It is against this view of the Magistrate that the present. 
appeal is essentially directed. 

Milk is defined in section 2 of the Act as meaning the 

‘* normal clean secretion drawn from the udder of a healthy- cow or buffalo either- com 
pletely, or, after the first portion‘of such secretion bas been drawn off, to completion.” ; 


Under section 5 (1) (d) it is provided that every person who offers for sale or 
sells milk which is not up to the standard of purity prescribed Ly the Local 
Government shall be punished for the first offence with fine which may extend to 
one hundred rupees and for every subsequent offence with fine which may 
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extend to five hundred rupees. Under section 20 (2) the power of making rules. 
under the Act has been given to the Local Goverrment for the following among 
other purposes : 


“(f) prohibiting or regulating in the interest of public health, 
(i) the addition of water or other diluent or adulterant to any food ; 
(ii) the abstraction of any ingredient from any food; and 


(iii) the sale of food to which such addition or from which such abstraction has been made 
or which has been otherwise artificially treated.” 


__ In the rules framed under the Act, the following rules are material to the issue 
in this case. 
_ “Rote 37: No shall add any water, or anf skimmed orseparatef milk to milk 
intended for sale no person shall either by himself or by any servant or agent sell or offer or 
expose for sale, and no person shall have in his possession for the purpose of sale any milk to which 
any such addition has been made.” 
“RULE 29: Whoever commits a breach of any of the rules in this part shall be punishable— 
(a) in the case of a first conviction, with fine which may extend to one hundred rupees, and 
(b) in the case of a subsequent conviction, with fine which may extend to five hundred rupecs.”” 


With regard to the standard of purity referred to in section 7 (1) (d) of the Act, 
the rules relating to the a prescribed for buffalo’s are rules Ig-and 
20 which are in these terms : 
eee (not being sold or offered for sale as skimmed or 
separated milk) contains less than 4.5 per cent. of milk fat, ıt shall be presumed for the purposes of 


the Act, until the contrary is proved that the milk is not genuine, by reason of the abstraction 
of milk-fat, or the addition thereto of water.” 


“Rus 20: Where a sample of buffalo’s milk whether sold, or offered for sale as buffalo’s milk 
or as skimmed or separated buffalo’s milk, contains less than g per cent. of milk solids other than 
milk fat, it shall be presumed for the purposes of the Act, until the contrary is proved that the milk 
is not genuine by reason of the addition thereto of water.” f ‘ 


I have already mentioned with reference to Ex. F the Government Analyst’s certi- 
ficate, that as against 4.5 per cent. of milk fat and g per cent. of milk solids pres- 
cribed under the foregoing rules, the percentage in the case of milk taken from the 
respondent was 1.5 per cent. of milk fat and 7.8 per cent. of milk solids. There can 
be no question therefore that the milk sold by the respondent was not of the nature, 
substance and quality prescribed under the rules and was not up to the standard 
of purity prescribed by the Local Government. 


The distinction sought to be drawn however was on the basis that the respondent 
did not pretend to sell milk in the same state as it came from the buffalo ; but he 
sold it as hot milk to which it was essential to add some water and in this connection 
attention was drawn to the evidence of P.W. 3 himself who stated that he was 
aware that it was boiled milk, that it was milk with water added and that with that 
knowledge he purchased the milk. The knowledge and awareness of P.W. 3 
are wholly immaterial as the object and policy of the statute is to protect the public 
by prohibiting the sale in any circumstances of adulterated milk or milk which did 
not come up to the prescribéd standard ofpurity. The only question then 1s whether 
it ceases to be mik within the meaning of the Act when it is sold as hot milk. 
Prima facie it does not, having regard to the definition of milk in the Act. The Act 
itself makes no distinction between raw and hot milk and provides no exception 
in the case of hot milk. To recognise and give effect to any such exception on 
a $rimi grounds would be contrary to the spirit and intendment of the Act and the 
rules and would enable a milk vendor to adulterate milk to any 'eztent he pleases 
and escape libaility altogether by merely applying some heat to the milk. 


Although there is a mass of English decisions under the Sale of Food and 
Acts concerning the several varieties of milk-+—new, sweet, skimmed, separated, 
dried, condensed, etc.—(the Madras Act does not notice any-such distinctions), 
42 
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there appears to be only one case which has dealt with hot milk and that is Harrington 
v. Slater+, In that ease, the appellant had asked the respondent to supply him 
with a glass of hot milk, which she did. The milk was deficient in fats. The 
Justices held that no offence was committed relying upon an earlier decision in 
Lane v. Collins?, which was a case of skimmed milk. It was contended for the res- 
pondent in the Court of Appeal that the milk had ceased to be milk in the commercial 
sense, that the appellant asked for hot milk and received hot milk and that hot 
milk need not comply with the Regulations. For the appellant it was argued that 
the respondent should have supplied the appellant with in its natural condition, 
but which had been made hot. The latter contention prevailed. In the leading 
judgment, Earl of Reading, C.J., raised the question whether when a purchaser 
asked for a glass of hot milk and was served with hot milk which had been adulterated, 
there had beeh a delivery to him By the sellor of milk of the nature, substance and 
pce demanded. Referring to v. Collins’, he pointed out that since that 
ecision, the Sale of Milk Regulations, 1901, had come into force which provided 
the requisite percentage of fat and milk solids that should be found in merchantable 
milk. Darling J., who was a party to this decision, said : l 


‘“The Justices have decided that no offence has been committed on the ground that when the 
appellant asked for hot milk he was supplied with what he asked for, when in fact all the respon- 
dents supplied him with was milk which had ceased to be milk owingto thedeficiency of 
necessary constituents,” 


‘These observations forcibly apply to the present case and from the judgment of the 
Chief Justice it is clear that v. Gollinsi, upon which the justices had relied was 
wrongly decided. I may point that the decision in Lans v. Collins?, which was 
given in 1884 was under the Sale of Food and Drugs Act of 1875, which has since 
been repealed. The Act now in force in England is the Sale of Food and 
Act of 1988. In section 20 (1) of that Act milk is defined to mean milk intended 
for sale or sold for human consumption, or intended for manufacture into 
roducts for sale for human consumption.: -In section 100 (2) (a) of that Act, it 
is provided that any reference to milk shall be construed as including a reference 
to cream and to separated milk but not as including a reference to dried milk 
or condensed milk. The standard quality of milk is prescribed under what are 
called the Sale of Milk Regulations. In Harrington v. 1, reference was mede 
to the Regulations of 1g01 which were said to have superseded the decision in 
Lans v. Collins. Those Regulations have from time to time been changed and 
the Regulations now in force are the Sale of Milk Regulations of 1939 (printed at ` 
page 257 of Bell’s Sale of Food and Drugs, “11th edition). The Tear 
prescribe that a sample of milk must contain at least 3 per cent. of fat and 8. 
per cent. of milk solids which precisely corresponds to the percentages preacri 
under the Madras Act with regard to cow’s milk. The important point to be 
noted is that neither in the English Sale of Food and Drugs Act nor under the Sale 
of Milk Regulations nor under the Milk and Dairies R tions 1926 to 1943 is 
it contemplated that hot milk should be treated as anything different from milk 
in the ordi sense. 

Hot muk is, thus both in the English law and under the Madras Act nothing 
but milk in its natural condition which has been made hot and it should contain 
the prescribed minima of milk fat and milk solids. When itis found thaton account 
of adulteration with water or abstraction, those percentages diminished and that 
the sample taken of the adulterated milk disclosed that in the place of 4.5 per cent. 
there was only 1.5 per cent. of milk fat, there can be no doubt that the person who 
sold the milk, whether in raw state or as hot milk, infringed the prohibition con- 
tained in section 5 (1) (d) of the Act read with rules 19, 20 and 27 and is punish- 
able under rule 29 (a) as also under section 5 (1) (d) of the Act. Inmy opinion, 
the Magistrate'came to an erroneous conclusion as to the effect and scope of the 
material provisions of the Act and the Rules. 





1, go L:J.K.B. 265. a. (1884) 14 Q.B.D. 19$. 


IIJ RAMAKRISHNA AYYAR V. UNNI MOOPAN (F.B.). 315 


The appeal must be allowed and the acquittal of the respondent must be set 
aside. The respondent is convicted under section 5 (1) (d) of the Madras Prevention 
of Adulteration Act, 1918, and rule 29 (a) of the Rules framed under that Act. With 

to the sentence, I have to take into account the fact that P.W. 3 who is a 
coffee hotel-keeper deposed that what he wanted was boiled milk adulterated with 
water and that he was aware.of the fact that he was purchasing such impure 
milk. Further the object of the Public Prosecutor in filing this appeal was mainly 
to obtain the ruling of this Court as to the applicability of the Act to hot milk. In 
view of these considerations, the sentence need not be as severe in this case as 
ordinarily it has to be in such cases. I sentence the od acai to pay a fine of 
Rs. 15 in default to suffer simple imprisonment for one week. 


V.S. —, Appeal allowed. 
[FULL BENOH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Sm AL¥YRED Henry LioneL Leaca, Chief Justice, MR. JPSTIOE 
LAKSHMANA RAO AND Mr. JUSTICE RAJAMANNAR. 


P. Ramakrishna Ayyar and Brothers by Partner, P. Narayana 


Pattar Petitioner" 
g D. 
Mandayapurath Unni Moopan `.. PRespondent. 
Provincial Small Cause Courts Act (IX of 1887), section 95 (1)—Applicability—Reduction in the pecuniary 
dein Ag Akan Small Cause after passing of decree—Application for execution of thet 
EN, 


beei entio el aig ofa decree in a small cause suit on 17th February, 1993, for Rs. 247-14-39 
the pecuniary jurisdiction of that Munsiff in small cause matters was reduced D Ri 100. "On the 
gth August, 1935, the decree-holder applied under section 39, Civil Procedure Code, for permmssion 
to execute the decree on the original side of the Subordinate Court ‘and for an order directing the 
transmission ot the decree to the District Munsiff for execution, On the goth September) 1095 
the Subordinate Judge directed the decree to be as prayed for. As the decree-holWer 
did not take steps to execute the decree it was eventually retumed to the Court of the Subordinate 
udge. S on agth August, 1 the decree-holder filed another application in the 
ubordinate Judge’s smilar to the one on gth 1995, and on the Ist October, 1938, 
the Subordinate Judge again ordered the transfer of the ecree to the District Munsiff. the 
24th September, 1941, the decree-haolder applied to the Subordinate baie Court for an order in 
execution, On its rejection, the decree-holder ied to the District iff on 1st October, 1941, 
for an order of attachment in execution, but as he did not proceed with the matter, the application 
was closed on 6th January, 1942. The decree-holder er filed on 17th November, 1 9, in the 
District Munsiff’s Court er petition for execution. It was rejected as barred by liumitaton 
inasmuch as the proceedings before the Subordinate Judge were all invalid because the power to 
execute the decres remained throughout only in the District Munsiff's Court. In revision, 


_ Held, that according to the provisions of section 35 (1) of the Provincial Small Cause Courts Act 
sah relate Gall proceedings whethee bakate or ater the decree, 1a a amall cause sult where Mic 
Court has ceased to have jurisdiction in the case, that Court cannot continue to exercise jurisdiction 
- in the case which came before it when in possession of those powers. All further proceedings In 
such case must be taken in the Court which would have jurisdiction if the suit were then about to be 
i i ificati uding proceedings in execution. 
Hence the proceedings taken by the decree-bolder in the Subordinate Judge's Gourt were # vnc 
ra the decree-holder was entitled to ask for execution of the decree to the District Munsiff 
execution. 


Zamindar of Vallur and Guder v. Adinarapudu, (1896) I.L.R. 19 Mad. 445, approved. 

Petition under section 115 of Act V of 1908 praying that the High Court will 
be cee to revise the order of the District Court, South Malabar at Calicut, dated 
19 


February, 1945, ın A.S. No. 337 of 1944 (E.P. No. 1511 of 1943 in S.C.S. 
No. 450 of 1932, District Munsiff Court, Tirur). 





*C. R. P. No. 1949 of 1945. | 29th July, 1946. 
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S. R. Subramania Aiyar for Petitioner. 
B. Pocker for Respondent. 


The Judgment of the Court was delivered by 

The Chisf Fustice—-This petition raises the question whether the Division 
Bench which decided the reference in <amindar of Vallur and Gudur v. Adinarayudu}, 
correctly interpreted the effect of section 35 (1) of the Provincial Small’ Cause 
Courts Act, 1887, in respect of execution proceedings. The interpretation which 
was placed upon the section has been accepted by this Court for half a century 
and we see no reason to read it in a different way. 


On the 17th February, 1933, the petitioner obtained a decree in a small cause 
suit tried by the District Munsif® of Tirur. At that time the District Munsiff 
had jurisdiction to try small cause. suits up to the value of Rs. 300. The decree 
was br Ra. 247-14-93. After the decree had been passed the pecuniary jurisdiction 
of the District Munsiff in small cause matters was reduced to Rs. 100. This was 
the position when the decree-holder sought to execute the decree on the gth August, 


1935. 
Section 35 (1) of the Provincial Small Cause Courts Act reads as follows : 


“* Where a Court of Small Causes, or a Court invested with the jurisdiction of a Court of Smal? 
Causes, has from any cause ceased to have jurisdiction with respect to case, any procooding in 
Pelution to tie ease, whether before orante: decease, which df the Gourt LAT aot ceased to Roce | i 
dicti might have been had therein, may be had in the Gourt which, if the suit out of which a 
sakae (O arisen, were about to be instituted, would have jurisdiction to try the sult.” 


The decree-holder read the section as applying to proceedings in execution 
in view of the wrods “ anv proceeding in relation to the case, whether before or 
after decree.” In these circumstances he decided to apply to the Subordinate 
Judge of Calicut to execute the decree which was for an amouni then beyond 
the lary jurisdiction of the District Munsiff’s Court. Accordingly on the 
gth | eae 1935, he applied under section 39, Civil Procedure Code, for permission 
to execute ihe decree on the original side of the Subordinete Court and for an 
order directing the transmission of the decree to the District Munsiff for execution. 
Itis admitted that, ifthe (ourt having jurisdiction to execute the decree was 
the Subordinate Court, the Subordinate Judge had power to transfer the decree 
for execution to the District Munsiff, notwithstanding the reduction of the pecuniary 
jurisdiction of his Court in small cause suits. The Subordinate Judge granted 
the application of the decree-holder and by an order dated the goth Saben 
1935, he directed the decree to be transferred to the Court of the District Munsiff 
for execution. Unfortunately, the decree-holder did not take steps to execute the 
decree and eventually it wag returned by the District Munsiff to the Court of the 
Subordinate Judge. | 


“On the 2gth August, 1938, the decree-holder filed another application in 
the Subordinate Court. This was a similar petition to that filed by him on the 
gth August, 1995. in the Subordinate Judge took the application on his file 
and ordered its trapster to the District Munsiff’s Court. In this case the order 
was passed on the 1st October, 1938. On the 24th September, 1941, the decree- 
holder pen atta to the Subordinate Court for an order in execution. this application 
was rightly rejected on the ground that the decre had already been transferred 
to the District Munsiff’s Court for execution. On the ist October, 1941, the 
decree-holder applied to the District Munsiff for an order of attachment in exe- 
cution, but he did not proceed with the matter and the application was “ closed ” 
on the 6th January, 1942. On the 17th November, 1943, he filed in the Distirct 
Munsiff’s Court another petition for execution. This is the application which 
has given rise to the revision petition now before the Court. 





z I, (1896) I.L.R. 19 Mad. 445. 5 
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The District Munsiff held that the application for execution was barred 
limitation. In his opinion the proceedings before the Subordinate Judge were 
invalid because the power to execute the decree remained throughout in the District 
Munsiff’s Court, notwiths ing the reduction in its small cause powers. If this 
were the position, the petition for execution filed on the 17th November, 1943, 
was certainly out of time. On appeal the District Judge of South Malabar 
with the District Munsiff. He considered that the decision of the Calcutta High 
Qourt in Abdus Sattar v. Mohini Mohan Das! was directly in point and that it correctly 
stated the law. The decree-holder then applied to this Court to revise the District 
Judge’s order. The petition has been placed before a Full Bench for decision as it 
involves an important question of law. 


In <amindar of Vallur and Gudur v. Adinarayadu*, a District Munsiff made a 
reference to this Court under section 617 of the Civil Procedure Code, 1882, which 
corresponds to Order 46, rule 1 of the present Gode. The facts there were on all 
fours with the facts in the present case, except that there the extended powers of 
the District Munsiff had been completely withdrawn. In making the reference, 
the District Munsiff expressed the opinion that by reason of section 35 (1) of the 
Provincial Small Cause Courts Act, 1887, he had no jurisdiction to hear an applica- 
tion for execution of a decree passed in a small cause suit when the Court had lost 
its small cause powers. The opinion was accepted by this Court in these words : 

“Wo are of opinion that execution proceedings in such suits must be had in that Court in which 
the jurisdiction now vests, that is the Subordinate Judge’s Court.” 
The parties were not represented at the reference and therefore the Court had not 
the advantage of hearing counsel. The question has, however, been fully argued 
before us. 


As we have seen, section 35 (1) relates to all proceedings, whether before or 
after the decree, in a small cause suit where the Court has ceased to have jurisdiction 
in the case. All further proceedings must be taken in the Court which would have 
jurisdiction if the suit were then about to be instituted. In our opinion, there is 
no justification for reading this section as excluding proceedings in execution. 
Execution is a proceeding after decree. If the Legislature had intended execution 
proceedings to be excluded from the purview of the section, it would surely have 
expressed itself differently. Moreover, section 35 of the Provincial Small Cause 
Courts Act has much in common with section 37 (b) Civil Procedure Code and 
Section 37 (b) relates only to execution. 


It is well settled law, so far as this Province is concerned, that subsequent, loss 
of territorial jurisdiction does not prevent the Court which passed the decree from 
executing it. See Ramer v. M: shna Iyer*, where all the earlier cases were 
discussed. A Bench of the Calcutta High Court applied the same principle in 
Abdus Sattar v. Mohim Mohandas*. ‘This is the case on which the District Judge 
relied. We consider that he was not justified in so doing. The Calcutta High 
‘Court was not considering the effect of section 35 (1) of the Provincial Smell Cause 
Courts Act. It was considering the effect of section 37, Civil Procedure Code in 
ordinary suits. In the casc now before us the Court is not concerned with the ques- 
tion whether the principle in Ramer v. Muthukrishna Iyer*, can be applied in a case 
falling under section 37, Civil Procedure Code.. The only section which has 
application is section 35 of the Provincial Small Cause Ccurts Act, and it says in 
words which leave no room for doubt that where a Court with small cause powers 
has lost such powers, it cannot continue to exercise jurisdiction in a case which 
came before it when in possession of those powers. By reason of this section - 
the decree-holder had no other course open to him on the aoe August, 1935, than 
to apply for execution to the Gourt of the Subordinate Judge. This he did, and 





oy, ALR. 1933 Cal. 684. (RB). : 
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having obtained permission to etecute the decree on the original side of that Court 
he rightly obtained an order transferring it to the District Munsiff’s Court for 
execution. It follows that we hold that Zamindar of Vallur and Gudur v. Adinarayudu* 
was correctly decided and that it governs this case. 

The result is that the revision petition is allowed and the case remanded to the 
District Munsiff’s Court with directions to the District Munsiff to hear and decide 
the application for execution filed on the To November, 1943, in the light of this 
judgment. The petitioner is entitled to his costs in the District Gourt and in 
this Court. The costs in the District Munsiff’s Court will abide the result of the ~ 
application_for execution. 


V.S. — Petition allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Sm SIDNEY WapDsworTH, Officiating Chisf Justice AND Mr. JUSTIOE 
RAJAMANNAR. 


T: S. Dorairaj l .. Appellant 
D. 
S. R. Lakshmi alias Rajalakshmi .. Respondent. 


Guardians and Wards Act (VIII of 1890), section 25 Illegitimate child by continwousty kept concubine 
of Sudra—Father if entitled to custody tn preference to the mother, 


The father of an illegitimate son has no right to the custody of the person of that son during 
his minority. A mere obligation to maintain cannot of itself confer a right to the custody of the minor 
who is to bo maintained. The right of the putative father to the custody of the of the 
son by a continously kept concubine does not necessarily flow either from duty to maintain the 
son or from the fact that the son has a limited right of inheritance to the putative father. It 


perhaps be put an the ground that amongst Sudras an i itimate son by a regularly kept concubine 
is regarded for all p as a member of the family oaan ee a 
ordinary son, Where, , the association between the father and mother lasted only for four- 
yani and then completely kaken tne pontian wii be dhe nets the father has no right of 
guardianship cither the liability to maintain or from the heritable relationship or from the 
constitution of the family. .. : 

On appeal against the order of the Hon’ble Mr. Justice Kunhi Raman dated 


16th August, 1946, and made in the exercise of the Ordinary Original Civil Juris~ 
diction of the High Court in O. P. No. 121 of 1946. 


B. Sitarama Rao and V. Rajagopala Mudaliar for Appellant. 
K. Gopalaswami and `G. Venkataraman for Respondent. 


The Judgment of the Court was delivered by 


The Officiating Chief Fustice—This appeal arises out of an application under- 
section 25 of the Guardians and Wards Act preferred by the present respondent 
in which she prays for an order for the restoration of the rete of her minor son- 
of whom the appellant is admittedly the father. The facts are not seriously in, 
dispute. Both the appellant and the respondent are cinema artists, the appellant. 
apparently being a man of importance in the cinema world and the respondent. 
being comparatively unimportant. In 1941, they met in the course of their- 

rofession and the appellant took the respondent into his house as his concubine. , 
She lived with him at Madura in a house in which the appellant’s wife was also. 
living. In March 1943, the child with whose welfare we are now concerned was. 
born and at or about the time of its birth the appellant added to his household the. 
younger sister of the respondent who also became his concubine. In 1945 relations 
between the Aree and the respondent became strained. The two of them. 
went along with the child to Madras where the respondent’s mother had met with. 
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an accident. The respondent stayed in Madras to look after her mother and the 
child stayed with her. The appellant returned to Madura. Then there was a 
definite quarrel between the appellant and the respondent. The respondent 
refused to return to the appellant and the appellant managed to get possession of 
the child. Hence the present petition ac appears to have been brought after 
an abortive attempt made by the respondent to get maintenance from the appellant. 


Now on these facts the respondent contends that she is entitled to the custody 
of her child, while the appellant objects that the child is his son and he is its lawful 
guardian. The child is now a little over three years of age. It has been held b 
the learned trial Judge that the respondent as the mother of the child is prima facie 
entitled to its custody and that it is in the best interests of the child, notwithstanding 
the criticisms which may he levied against the character of the mother that she 
should have charge during the next two years when the child would depend naturally 
upon its mother. Thereafter, it is suggested, it will be possible to send the child 
to some institution where it might be free from the undesirable associations which 
might threaten it in the mother’s custody. 


In appeal Mr. Sitarama Rao has contended that the ndent must be 
deemed to have been a regularly kept concubine of the appellant and that the 
relationship was sufficiently continuous to entitle the son to be regarded, the parties 
being Sudras, as the son of the appellant by a permanently kept concubine and 
therefore entitled to the limited ene of inheritance which the law gives to sich 
a son. He contends further that the relationship is not merely that of a son to the 
father but also that of a father to the son relying upon the decision in Subramania 
Ayyar v. Rathanvelu Chetty, where it was held that the father of an illegitimate son 
by a permanently kept concubine could in a Sudra family inherit to his son. The 
contention is that if the illegitimate son stands as the son of his father for the purpose 
of inheritance and the purpose of maintenance, there is every reason why the father 
shotld have his natural right of guardianship over the son. 


There is singularly little authority on the subject. It is not disputed that in 
an ordinary case the mother of an illegitimate child has a right to custody of 
that child during the years of nurture. This has been recognised in many cases, 
of which Venkamma v. Savitramma', is an example, though that, of course, was not 
æ casc of a dispute between the mother and the putative father. Mussammat Prem 
Kuar v. Banarsi Das? was a case of an application under section 25 of the Guardians 
and Wards Act by a putative father for the custody of the child of his regularly 
kept concubine. ‘The judgment of Bhide, J., in this case contains certain observations 
which have been quoted in certain text books as authority for the proposition that 
when the relationship is such as would mzke the father responsible for the main- 
tenance of the son, the father would have tae right of guardianship of the person 
of the illegitimate son. The learned Judge describes this as “ the ordinary rule?’ 
according to Sri Hari Singh Gour. We are informed that in the edition of Gour’s 
Hindu Law from which this principle was extracted the only authority cited was 
a certain decision of the Chief Court of Burma. We have not got that edition 
before us, but we note that in the present edition of Gour’s Hindu Law the same 
rule is propounded, the only authority quoted for it being’the Lahore case just cited. 

It seems to us that the mere obligation to maintain cannot if itself confer a 

ight to the custody of the minor who is to be maintained. For instance a Hindu 
KE undivided brother dies leaving 2 widow and minor children would be under 
an obligation to maintain the minor children, but the right to the custody of the 
person of those minors would be with the widow and not with the uncle. Similarly 
the mere existence of a heritable relationship between the putative father and the 
son would not of itself necessarily carry with it a right of guardianship, during the 
minority of the illegitimate son. There are numerous well-recognised rights of 
inheritance which do not carry with them a right of guardianship of the person of 
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the heir. An obvious example is the ‘case of a grandfather and a grandson. It 
seems therefore that the right of the putative father to the custody of the person of 
his illegitimate son by a regularly kept concubine does not necessarily flow either 
from the duty to maintain the son or from the fact that the son has a limited right of 
inheritance to the putative father: It might perhaps be put on the ground that 
amongst Sudras an illegitimate son by a Salas kept concubine is regarded for 
all purposes as a member of the n though of a somewhat inferior grade to an 
ordinary son. But here there is a difficulty . In the present case the association 
between the father and the mother lasted only for four years and is now completely 
broken. If the right of inheritance rests on the permanent nature of the alliance 
between the father and the mother, there would be no right of inheritance in the 
present case. Mr. Sitarama Rao has however pointed out that on the facts as 
summarised in the judgment in S arajan v. Arunachalam Chetty!, it would appear 
that that was a case in which a right of inheritance was recognised when there had 
been a breach between the putative father and the mother which seems to have 
enured up to the death of the putative father. The facts of that case are not very 
fully set torth, but it does ‘seem to us that if the right of the son to inherit in such 
cases depends only on an association between tbe father and the mother of sufficient 
duration as to leave no doubt as to the paternity, the right cannot rist on the basis 
of any permanent status of the mother and her son in the family of the father. 


«We are therefore left without any very clear logical basis for inferring in the 
father any right of guardianship either from the liability to maintain or from the 
heritable relationship or from the constitution of the family. In a recent case, 

avelu v. Court of Wards, Madras*, Patanjali Sastri and Bell, JJ., had to consider 
the relative position of the illegitimate son ofa Sudra by a permanently kept concubine 
in the matter of the right of inheritance to an impartible estate ot a vis, 
the widow of the late zamindar. In arriving at the conclusion that the widow 
would inherit in preference to the illegitimate son, Patanjali Sastri, J., observed : 

“Tt is pai here to point out that the illegitimate son is not included among the twelve 
ca ies of sons enumerated by Yagnavalkya in verses 128-192 but ıs separately mentioned in a 

text. In commenting on verses 195 and 186 which prescribes the order of succession to the 
estate of a ‘sonless’ person, (apatrasya) the Mi observes : 

“A sonless person is he who has no son of any of the aforesaid tmwelos categories.” (II-1. 3). 

It will thus be seen that legitimate son is not among the principal and secondary sons to whom 
the heirs onumerated in Chapter Il are postponed, but stands apart with his rights, such as they are, 
defined by a special text.” 

Tf it is correct to hold that the position of an illegitimate son of a Sudra by a per- 
manently kept concubine resis solely on special text which recognises some rights 
of a limited nature and should not be taken as authorising anything in excess of 
those limited rights, it seems to be very dangerous on a priori reasoniag to give to 
that relationship any greater scope than that which can be directly traced to the 
special text. Therefore, as we cannot see any authority either in the text or in the 

ecided cases for recognising that the father of such an illegitimate son has any 
right to the custody of the person of that son during his minomty, we do not feel 
_ disposed on somewhat dubious logical grounds to recognise any such right. 


The result therefore is that the appeal is dismissed with costs. 


K.S. ; Appeal dismissed. 


_ -~ — =e 
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TT] RAMAMANI 0, BASAVAYYA, gar 
' IN THE HIGH COURT OF JUDIGATURE AT MADRAS. - 
; PRESENT :— MR, JUuSTIOB SOMAYYA. 
Uppuluri Ramamani - .. Appellant* 
y 


Yelamanchili Basavayya and others - | .. Respondents. 


Civil Procedure Code (V , section 11--Co-defendants—Suit for partition—Defendant apphyi 
far his there A teins GN Ka of decision. PEG ake ont 


opera 
judicata and cannot again be re-opened in a subsequent suit between the particular defendant whose 
share was the subject of decision and the alienee-defen@ant. | an 


‘Harihar Prasad Singh v. Narasingh Prasad Singh, (1940) I.L.R. 19 Pat. 669, relied on. | 


Appeal against the decree of the Court of the Subordinate Judge, Bezwada, 
in A, Polak eee preferred against the decree of the urt of the 
District Munsiff, Bezwada, in O. S. No. 416 of 1940. . l 


A. L. Narayana Rao for Appellant. 
P. Parthasarathi and D. Mumkanmah for Respondents. 


The Court delivered the following 


Jupement.—The plaintiff’s suit has been dismissed on the und that the 
_ question was previously decided in O. S. No. 623 of 1995. The plaintiff and 
_ her brother were the donees of the suit property. under a se t deed executed 
by their grandmother’s sister, one Achamma. Achamma settled the property on 
her sister’s grandchildren under Ex. P-1 of the year 1905. The plaintiffs brother, 
GGopalakrishnayya, died in 1922 and thereafter A the donor, revoked 
the settlement deed and settled the property on the plaintiff’s husband. The 
husband of the plaintiff alienated, the properties to several persons. In the year 
1934, Achamma died. In 1935 the plaintiff’s brother’s widow filed O. S. No. 629 
of 1935 for partition and recovery of her share. To that suit she made the present 
plaintiff as enda 1; her husband was defendant g ; her sons were defendants 3 
and 4; and the alienees were made other defendants.. In the written statement 
filed by defendant 1, she said that her husband’s alienations were not binding upon 
her and asked that she should be given her share in the propertits. She offered 
to pay Court fees, if necessary. The contesting defendants were the alienees and 
they put forward two contentions. One was that Achamma was entitled to revoke 
the settlement deed of 1905 and to settle the properties again on the second defendant 
in that suit. The second point—and that is what is relevant for the purposes of 
this suit—is that even if the plaintiff in that action was entitled to a share, the first 
defendant in that suit (the plaintiff in this suit), was not entitled to ask for her 
share for the reason that she actively co-operated with her husband in the alienations 
made by him and that she was therefore estopped from questioning the validity of the 
alienations at any rate, so far as she was concerned. Issue g in the previous suit 
raised the question whether the first defendant in that suit was estopped from 
questioning the alienations in favour of the contesting defendants. e present 

laintiff, her husband, and her sons did not appear at the time of the trial. The 

istrict Munsiff who tried the suit recorded a fading on issue 9 and held that the 
evidence of the defendants’ witnesses proved that defendant 1 therein was an active 
participator in the alienations made by defendant 2 in favour of defendants 6 and 8 
to 10 (here the array of parties is that in the previous suit) and accordingly he found 
the issue for the defendants who raised it. erefore the finding was that defendant 
1 in that suit was estopped from questioning the alienations in favour of the aliences- 
defendants. This finding clearly operates as res judicata in thé present suit. Mr. 
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A. L. Narayana Rao, the learned advocate for the appellant, argues that the- 
decision on the question whether the plaintiff in this suit was estopped from 
questioning the validity of the alienations effected by her husband was not necessary 
in order to give relief to the plaintiff in the previous action. If this is an ordinary 
case of co-defendants, then the contention would have been perfectly legitimate. 
In a case between co-defendants the requirements are laid down by the Judicial 
Committee repeatedly in Munni Bibi v. Trilokinatht and Maung Sein Done v. Ma Par 
Nyuwun. But the previous suit was one for partition. In a partition action 'the 
sharers are both she plaintiffs and the defendants and each defendant sharer is also- 
in the position of the plaintiff. In fact, the plaintiff in this suit who was defendant 1 
in the previous suit expressly asked that the Court should pass a decree in her 
. favour for her share of the properties. It is because she asked for a decree in her 
favour, the alignees-defendants T the plea that, even though the plaintiff in. 
that action might be entitled to a share, the first defendant was not ad because 
she was ea for various reasons mentioned by them. This is therefore a. 
case in which the present plaintiff must be deemed to be a plaintiff and the aliences 
must be taken to be defendants. If they were so arrayed, there is no question 
about the applicability of the doctrine of res judicata. This distinction has been 
pointed out by the High Court of Patna in Harthar Prasad Singh v. Narasingh Prasad, 
Singh”. There a decision in a previous suit was held to be res judicata on the- 
ground that the previous suit was a partition action where one co-sharer defendant 
asked for a higher share which was resisted by the other co-sharers, In the decision 
of this question the plaintiff in the previous suit was not at all interested. It was 
conceded that the deoa of the question as to the extent of the co-defendant’s. 
share was not necessary in order to give relief to the plaintiff in that action. The 
learned Judge held that the decision as between the two co-defendants was res 
rudicata as the question of the share was expressly decided even tbough the decision 
in the former suit was not necessary in order to give relief to the plaintiff in that 
suit. J agree with that decision and I hold that the plaintiff is precluded by the- 
judgment in the previous suit from re-agitating the claim in the present suit. 


The second appeal is dismissed with costs. No leave. 
B.V.V. ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justia SOMAYYA AND Ma. Justice RAJAMANNAR, 
K. S. Sundaram Aiyar i .. Appellant® 


U. 
Ittichathara Valia Mannadiar, Karnavan and Manager of Vadas- 
seri Tarwad and others , .. Respondents. 
Transfer of Property Act (IV of 1882), sections 58, 69-A and 77—Usafructuary specifying 
rats of ee not srr amount of coasderation semntionad —Rights of a nga) to ai 
pensation or or equities —P, and not assignabls—Court auction purchaser of the fnoperty—If entitled. 
to such rights—Mortgages if bound to account for surplus—Tmprovemants— Mortgages if entitled to be paid the 
cosis of, bafore redanption. > 
An usufructuary mortgage comprised of properties both in Malabar and Coimbatore. The 


the mo T5. The balance was to be advanced by the mortgagee to discharge certain dele, 


in lieu of interest, but liable to pay cist and to pay the mortgagors one ara of paddy and Re, 1, 
only annually. The mortgage amount was payable after 4 years from the date of the document 
Item 2 of the B schedule was an amount of Rs, 2,400 being prin s interest and cost, payable by 
the mortgagors to a bank under a decree. The mortgagee paid 
decree and the balance duo under the decree was written off by 
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* Appeal No. 517 of 1944. 24th July, 1946, 
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In a suit for redemption by the purchaser in Gourt-auction of the rights of the mortgagors, 


Held, (1) The mortgagee is entitled to only Rs. 1,950 in respect of item 2 of schedule B as the 
mortgagee can in no sense be said to have advanced the full amount of Rs. 2,400. The mortgage 
must be held to be not supported by conmderation to the extent of Rs. 450 in respect of 
this item plus Rs. 500 paid the mortgagors themselves to discharge another item m 
schedule b, (2) Bue there bang Do rate of interest specified, p nate reduction 
from the rents and profits could not be made and appropriated the principal. (9) 
The rights of the mortgagor to obtain compensation or in respect of the failure 
of the to advance the full amount of consideration mentioned in the , are 
rights to him and a purchaser in Qourt-auction will not automatically 
enti to such rights of the mo . Itis even doubtful if the ri C oe 
which may sound in damages could be transferred or assigned validly. ( tever may be 
ight of the mortgagors themselves in iy o asang arai E ai e ing a trustee in respect 

the surplus rents and profits, such rights will not pass to a purchaser of the mo property ata 
sale in execution of a decree against the mortgagors. (5) The mortgages will not be ent to claim 
die cost Of aay Improve ein andl Dy Hira aa uric tere Bea canai [o te conte Oe mortgagor 
will be entitled to the improvements, The mere fact that the properties in Malabar were i ed 
in the will not carry with it as a customary (now statutory) incidentin Malabar, namely, 
the s right to effect and claim the costs of improvements to the mortgaged property. 


Case-law discussed. A 

Appeal against the decree of the Court of the Subordinate Judge, Coimbatore, 
in O 5 No. 93 of 1942, dated 29th March, 1944. 

V. Govindarajachart for N. R. Sesha Atyar for Appellant. 


The Advocate-General (K. Rajah Aiyar), K. S. Destkan and K. K. Sridharan for 
Respondents. - ; 
The Judgment of the Court was delivered by 


Rajamannar, 7.—This appeal arises out of a suit filed by the appellant in the 
Court of the Subordinate Judge of Coimbatore for redemption of a 1 
mortgage executed by defendants 1 and 2 in favour of the third defendant on g 
November, 1934 (Ex. D-1). The appellant is the purchaser of a portion of the 
mortgaged properties in execution of a decree against defendants 1 and 2. 

The mortgage comprised properties both in Malabar and in Coimbatore. 
The consideration mentioned in the deed was Rs. 5,700 out of which Rs. 1,100 was 
received in cash by defendants 1 and 2. The balance was to be advanced by the 
mortgagee to discharge certain debts mentioned in tHe B schedule to the mortgage 
deed. The mortgagee was entitled to be in possession in lieu of interest, but liable 
to pay the Government cist and the cist due to the Perur Devastanam and to pay 
the mortgagors one para of paddy and Re. 1 annually. The mortgage amount 
was payable after four years from the date of the document. The other provisions 
of the deed will be referred to later on. 


_ The case for the plaintiff was that though the consideration as mentioned 
in the deed was Rs. 5,700, the amount actually advanced was only Rs. 4,414-11-10. 
He further contended that on the taking of proper account, the consideration 
actually advanced by the third defendant would have been fully repaid. On this 
footing, the plaintiff also claimed mesne profits. The mo was the contesting 
third Ident. He denied that there was any failure of consideration and that 
the mo debt was discharged as alleged by the plaintif. He also claimed 


‘that he had made large improvements to the mortgaged eid og to the extent 


of nearly 20,000 and claimed that amount to be paid to before redemption 
was decreed. So far as the third defendant’s claim to improvements was concerned, 
the plaintiff deuied that the third defendant made any improvements and in any 
event denied liability to pay their cost. ` 

‘The learned Subordinate Judge found that the mortgage was supported by 
consideration except to the extent of Rs. 500, that the third defendant was not 
liable to account to the plaintiff for rents and profits from the property and that 
the third defendant was entitled to make improvements as per the terms of the 
mortgage deed and to claim the value thereof before redemption. He assessed 
the value of the improvements at Rs. 9,399. In the result he passed a preliminary 
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decree in favour of the plaintiff for redemption on deposit of Rs. 5,200 plus Rs. 
Rs. 9,399, within three months from the date of the decree. The appeal is filed 
by the plaintiff. 
Mr. Govindarajachari for the appellant pressed three main grounds before us. 
They are: 

(1) That the consideration was not fully paid; and 

2) That therefore the mo was liable to account for the rents and profits of the land 
and that in the taking of accounts the mo should be compelled to credit towards the princi 
a proportionate amount of the rents and profits in excess of the amount which he would be entitled 
to appropriate towards interest, in which case the mortgage debt would stand discharged ; and 

(3) The third defendant was not entitled either in law or in fact to any amount as cost of improve - 
ments alleged to have been effected by him. 

` : 

The details of consideration as set Sut in the document Ex. D-1 are as follows : 


“A sum of Rs. 1,100 was received in cash and the balance of Rs. 4,600 was to 
be utilised by the mortgagee to discharge tarwad debts shown as items. Nos. 1 
to 4in schedule B to the document. According to the plaintiff, the third 
defendant did not pay the entire amount specified in the schedule in respect of each 
of the items. His contention as regards item 1 has been accepted by the lower 
Court. He therefore attacks the findings of the lower Court only in respect of 
the other three items. 


Item 2 of schedule B is an amount of Rs. 2,400 to be paid to Kumareswara 
Nidhi Bank towards principal and interest and cost as per the decree obtained 
by them on a promissory note executed by the first defendant. ‘There is no dispute 
between the parties as to the amount actually paid by the third defendant, and that 
is Rs. 1,950. What appears to have happened is that on payment of this sum, at ` 
the est of the third defendant, the balance due under the decree was written 
off aa full satisfaction of the decree was entered up. It is contended for the 
appellant that the third defendant will be entitled to take into account only this 
sum of Rs. 1,950 and not the full amount of Rs. 2,400 mentioned in the document. 
The learned Advocate-General for the mortgagee respondent 3 however contends 
that as the decree mentioned in item 2 of the schedule was fully discharged, he was 
entitled to claim credit for the full amount. We consider that the appellant’s 
contention is well-founded. Possibly if the consideration of the mortgage was a 
mere promise to discharge a particular debt, the mortgagee might succeed; but 
when according to the document the liability was in respect of amounts to be 
advanced by the third defendant for the discharge of a particular debt, the mort- 

will not be entitled to be repaid anything more than what he had actually 
aid to discharge the debt. The definition of a mortgage in section 58 of the 
Pransfer of Property Act is also against the respondent’s contention. 

“« A mortgage is the transfer of an interest in specific immovable gaan for the purpose of 
securing the payment of money advanced or to be advanced by way of loan, an existing or future 
debt, or the performance of engagement which may give ruse to a pecuniary liability.” 

There can be no doubt that in the present case the mortgage was for securing the 

ayment of money advanced or to be advanced. ‘The mortgagee, can in no sense, 
be said to have advanced the full amount of Rs. 2,400. We disagree with the learned 
Subordinate Judge that the benefit of the remission by the bank should go to the 
third defendant and that the first defendant must be deemed to have received the 
full consideration of Rs. 2,400 in respect of the decree. We hold that the third 
defendant is entitled to only Rs. 1,950 in respect of item 2. 


The third item is an amount of Rs. 500 due as cist to the Perur Devastanam 
for faslis 1342 and 1943 on item of the properties in schedule A to the mortgage 
deed. The appellant contends that only a sum of Rs. 306-10-2 was paid to the 
Devasthanam and the third defendant therefore is not entitled to anything more. 

The third defendant’s case was that in addition to the Rs. go6-10-2 paid by him 
for which he holds a receipt Ex. D-4, he paid into Court Rs. 260-8-0 to set aside a 
sale for arrears of revenue and that amount was taken away by the first defendant. 
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The appellant mainly relies on the evidence of P. W. 3, the manager of 
the Perur Devastanam who produced the accounts for faslis 1348, 1350, and I 
wherefrom it appears that the arrears of cist for fasli 1343 had not been paid. The 
lower Court was not disposed to attach much value to the accounts produced and 
to the evidence of P. W. 3. We see no reason to differ from the conclusion of 
the learned Subordinate Judge and find that this item of consideration has been 
fully paid. 

The fourth item is a sum of Rs. 560 to be paid to the Janopakara Nidhi Bank, 
Coimbatore, to discharge the principal and interest due under a promissory note 
executed by the first defendant. The plaintiff admits that a sum of Rs. 500 was 

aid to the bank because the third defendant produced Ex. D-3, a receipt by the 

idhi for that amount. The case for the third defendant was that besides this 
amount he paid a further Rs. 100 into Court on*behalf of the first defendant. The 
n UR ka reenter penne ka asa et te een kaka 
from it. 


We may now, for the sake of convenience, dispose of the memorandum of 
objections by the third defendant in respect o the amount of Rs. 500 dis- 
owed by the lower Court. This relates to item 1, an amount of Rs. 1,140 to be 
paid er decree in O. S. No. 94 of 1933 in the District Munsiff’s Court of Palghat 
A against defendants 1 and 2 by one S. R. Subramania Aiyar. On a con- 
sideration of the evidence adduced on both the sides, the lower Court found that the 
third defendant had paid only Rs. 640 towards © this decree and the rest of the 
amount was paid by the first defendant himself and not by the third defendant. 
We find no reason to differ from this finding of the lower Court. 


The result is that the mortgage must be held to be not supported by consi- 
deration to the extent of Rs. 500 plus Rs. 450. 


On the finding that the mortgage is supported by consideration only to the 
éxtent of Rs, 4750, the question that now to be considered is whether the 
third defendant is bound to a propriate any portion of the rents and profits towards 
the principal amount due. ¢ contention of the appellant is that the third defend- 
ant not having advanced the full amount of consideration, will not be entitled to 
appropriate the entire amount of the rerts and profits towards interest, but "the 
Be debe rans amount, that is an amount in the ratio of Rs. 4750: of oe 

nce left after such partial appropriation would be really amount 
the mortgagor and this amount has to be applied in di of the pric pal 
amount. In support of this contention, he fied on the principle enunciated in 
section. 76 (h) of the Transfer of a Act and on certain decided cases. Sec- 
tion 76 (4) of the Transfer of Property Act is in these terms: 

f‘ his (mortgagee’s) receipts from the mortgaged property, * * + * * shall, after 
deducting the expenses properly incurred for the management of the property and the collection 
oi reni and prone knd (h i and (ay. and interest thereon, be 
debited against him in reduction of the amount ey as ae agan a 
of interest and so far as such receipts exceed any interest duc, in reduction or discharge of the 
mortgage money ; she mils Gf any, chal be paid tothe Morgia 


Mr. Govindarajachari argues that the interest lawfully due to the mortgagee in 
this case must be ascertained by a proportionate reduction from the total amount 
of rents and profits,—a reduction proportionate to the amount not advanced by 
the mortgagee. ‘The balance then would be receipts, which exceeded the interest 
due and would therefcre have to be applied in reduction and discharge of the 
mortgage mon We consider that the principle of section 76 (A) has no appli- 
cation to a case like the present. It is not possible to say that any particular amount 
is due as interest under the document because np rate of interest is specified. The 
mortgagee has to pay.the cist due on the lands and should deliver one para of paddy 
and pay Re. 1 to the mortgagors and appropriate the rest of the receipts towards 
interest. How the rents and profits should be appropriated ee upon the 
tetms of the mortgage deed and in a case like this “ the mortgagee takes his chance 
of the rents and profits being greater or less than the interest which might have 
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been reserved by the bond.” (See Partab Bahadur Singh v. Gajadhar Baksh Singh?) 
In our opinion the case is more governed by section 77 of the Transfer of Property 
Act which runs as follows: 


“ Nothing in section 76, clauses (b), (d), (¢) and (A) applies to cases where there jg a contract 


between the mortgagee the mortgagor that the receipts from the mortgaged property eras 
so long as the mortgagee is in possession of the property, be taken in lieu of interest on the princip 
money, or in lieu of such interest and defined portions of the principal.” 


‘There is no-account to be taken between the mortgagor and the mortgagee when 
` the rents and profits are taken in lieu of interest and that is the present case. In 
such a case, it is obvious that ifin a particular year the mort does not realise 
the full value of the usufruct, it is the mortgagee and not the mo or who 
suffers. Further when no rate of jnterest js ‘provided it is very difficult, even in 
practice, to work out the principle for which the appellant contends. Is it the 
receipts of each year to be taken into account and a proportionate deduction 
worked out or has a notional assessment of the rent to be made for that purpose? 
In cases where a rate is specified, it is easy to ascertain the exact amount due for 
interest and.to deduct such amount from the total receipts to arrive at a surplus. 
This obviously cannot be done where no rate is specified. 


On principle also, we find it difficult to support the contention of the appellant. 
When a mortgagee fails to advance the full amount of consideration mentioned in 
the mortgage deed, the rights of the mortgagor are fairly well established. The 
mortgagor cannot sue to enforce the agreement to lend money. See Sheikh Galim v. 
Sadarjan Bibi? and Yadavendra Bhattu v. Srinivasa Babhu?. He can obtain com- 
pensation or damages in a properly framed suit against the mortgagee for breach 
‘ of the contract. See Abdul Hashim Sahib v. Kadir Batcha Sakib*. In the case of a 
usufructuary mortgage, if the mortgagor has not received full consideration, he 
cannot, if he has parted with possession, claim a return of the proportionate extent 
of land and mesne profits for such proportion. See Wahid Ali v. Biptu Chamar". 
The mortgage being indivisible, such a course is not open to him and the entire 
property would stand -as security for the amount actually advanced. 


In any view of the question we are clearly of opinion that the rights of a 
mortgagor in a case where the entire consideration of the mortgage is not advanced 
by the mo are rights personal to him and a purchaser in Court auction of 
the mortgaged property like the plaintiff in the present case, will not automatically 
become entitled to such rights of the mortgagor. It is even doubtful if the right 
of the mo r which may sound in damages could be transferred or assigned 
validly. See Yadsvendra Bhattu v. Samasa Babhu?. No case has been cited before 
us in which a purchaser has been held to be entitled to such rights. 


ee gi Ba pellant’s learned Counsel to 
directly support this contention. In Rajat Trrumal Raju v. Pandla Muthial Naidu’ 
what was actually decided was that where only a part of the consideration for the 
mortgage was paid but the mortgagee remained in possession of the entire property 
for more than 12 years, he could not by merely claiming to hold for the full amount, 
acquire by prescription a right to hold as mortgagee for such full amount. There 
15 sd one observation in the course of the judgment which is relied on by the 
appellant’s learned Counsel who admits that it was in no way necessary for the 
decision of that case. The learned Judges say at page 119: 

“ If the consideration for the ees ee void to the extent of Rs. 17,000, a proportionate 
a.nount of the annual interest would not be payable out of the income fixed, but under section 76 of 


the ‘Transfer of Property Act, clause 6, the sum was liable to be debited against the mortgagee in 
reduction of the principal sum due under the mortgage.” 





r ee L.R. 29 LA. 148: I.L.R. 24 All. 521 4. (1918) 35 M.L.J. 740: LL.R, 42 Mad, 20. 
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The very next sentence shows that this is only a passing observation, because they 
say : : , 
“ But whether this is so or not, the question as to what becomes of the available surplus does not 
affect the relation of the mortgagee.” . 
In Muhammad Allahyar Khan v. Muhammad Samtuddin Khan’, the point that was 
decided was that in a suit for redemption of a mortgage instituted by a purchaser 
of the property where the plaintiffs disputed the amount of mcency advanced by 
the mo c to the original mortgagor, the burden of proving the non-receipt 
of such of the items the receipt | of which was admitted in the mortgage deed by 
mortgagor was on the plaintiffs ; but the receipt of such items which had not been 
paid at the time of the execution ‘should be proved by the defendants. Dealing with 
the question how an account should be ea. the learned Judges decided that 
the provisions of section 76 of the Transfer of Broperty Act should be applied and 
finally directed that profits yearly in excess of the interest from time to time due 
on the mo should go in reduction of the principal due for the time being 
on that bond. But the important fact to be noticed is that there were two mort- 
gage deeds concerned in that case and under each mortgage there was a definite 
rate of interest provided (ses page 266). As we have pointed out, there could be 
no difficulty in such a case and the mo ee would be bound to account for the 
excess over the interest due to him. The decision in Brahamdev Narain v. Jatkishun* 
cannot obviously have any application because in that case no consideration for 
the mortgage had Leen paid, and therefore no interest was payable. The mortgagee 
was therefore liable to account for the entire income from the property during the 
time he was in possession. The only other case relied on was that reported in 
Ranganatha Pillai v. Paipurnam?. In that case the mortgagor alleged that the 
debt due on a usufructuary mortgage had been repaid out of the usufruct. The 
learned Judges thought it desirable that an account should be taken to find if 
that was true and if on accounts being taken it be found that the whole of the debt 
had not been paid, a decree should be passed for payment of whatever might be 
found due to the mortgagee. It was er all by the plaintiff-mortgagor 
therein that the amount due under the mo was Rs. 400, and subsequently, 
two years later, an amount of Rs. 300 was paid to the ‘mortgagee. Dealing with 
this question on the footing that two years aa i to the mortgage a sum of 
Rs. 300 was paid, the learned Judges say: 

‘Tf a portion of this sum is appropriated towards the Tk AN 0f the debt, then the 
position is that out of the total amount of Rs. goo the plalntiff paid and the first defendant received 
a certain amount. It is not equitable that in those circumstances the first defendant should be 
entitled to appropriate the whole of the income towards the interest due on the balance of the 

due. Ex. II (the mortgage) docs not. fix the rate of interest to be paid for the amount 
or e Leh aa y T Sn The proper course, therefore, would be to appropriate a portion of 
the rent proportionate to the balance of principal remaining unpaid towards the interest and to 
, hold fhe defendant accountable for the balance.” 

It is quite clear that the learned Judges did not purport to decide the case on any 
question of principle but were trying to work out the equities between the parties 
in the best manner possible. The plaintiff in that case was the original mortgagor 
himself. What the learned Judges actually decided was not that the remaining 
amount after gi credit to à proportionate amount towards interest should go in 
aster an of the principal as if that was the only legal consequence. On the other 
say is that it is equitable that the mortgagee should account for 
the surplus. No authority, statutory or of decided cases, is cited and there is no 
discussion of the point now in issue in the present appeal. | 
We, however, do not think it necessary to finally decide the right of a mortgagor 
himself in such a case. It may be that the equitable primoiple applied in Ranganatha 
Pillai y. Paripurnam® may have to be apolied and it may be possible to support the 
claim of the mortgagor as a claim by way of compensation cr damages , or it might 
be that the mortgagee, in such cases, stands in the position of aka aa a ar 

of the surplus. In any event, we are clearly of opinion that such rights 
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mortgagor will not pass to a purchaser of the mortgaged property at a sale in ~ 
execution of the decree obtained against the mortgagor. The plaintiff is such a 
purchaser and therefore will not be entitled to demand an account from the 
mortgagee of the rents and profits of the land. 


Mr. Govindarajachari’s next contention is that the third defendant is not 
entitled to claim the cost of the alleged improvements to be paid to him before 
redemption is decreed to the plaintiff. We consider that this contention is well- 
founded. The statutory provisions with Sainte to improvements to mortgaged 
property are contained in section 63-A (1) of the Transfer of Property Act, which 
runs as follows : : 

“ Where mortgaged property in possession of the sepia has, during the continuance of 
mortgage, been improved, the mortgagor, upon redemption, shall, in the absence of a contract to 
the contrary, beentitled to the improvement; and the mortgagor shall not, save only in cases 
provided for in sub-section (2), be lable to pay the cost thereof. ' 
Prima facie, the mortgagor will be entitled to the improvements made by the mortga- 
_ gee unless there is a contract to the contrary which presumably means a contract 
that the improvements shall belong to the mortgagee. The mort r will not be 
liable to pay the costs of the improvements except in cases provided for in sub- 
section (a) It has not been suggested before us that the improvements effected 
to the property in this case fall within sub-section (2) of section 63-A. The only 
question therefore is whether there is a contract to the contrary which entitles the 
mortgagee to be reimbursed in the expenses incurred by him in making the 
improvements. No doubt section 63-A (1) does not speak of a contract to the 
contrary under which the mortgagor can be compelled to pay the mortgagee the 
costs of the improvements. But if there is a contract under which the mortgagor 
will not be entitled to the improvements, it may be reasonably inferred that if the 
improvements are such that ney cannot be severed from. the land and taken away: 
by the mortgagee, the mo r must be held liable to pay the costs of such 
improvements, as he will have the benefit of them. The learned Advocate-General 
sought to rely on the terms of the mortgage deed, Ex. D-1, to support his contention. 
that there is a contract to the contrary within the meaning of section 63-A (1). 
The material portion of the mortgage deed for this question is in paragraph 4. It is 
translated as follows by Court: ` 

“Tt is also scttled that you should take care of the Kuzlikkoors (fruit trees) and chamayams 
oasis ote | now existing in the Aa ear without allowing them to be destroyed, that you 

keep tho water channel running from the Walayar river through the properties always in a 
state of repair, and that only the surplus water, after utilising as much as is necessa r the 
nilams (rice fields) now existing inthe properties, and such, if any, as may be made therein in 
future, shall be given to the neighbouring cultivators.” 
The learned Advocate-General suggested that the words “ Kuzlikkoors”’ and 
“ chamayams,’’ mean improvements including reclamation, relying upon the 
evidence of D. W. 1. Even assuming that this is the correct translation of those 
words, it is impossible to read into the paragraph any contract that the improve- 
ments that may be made by the mortgagee should be paid for by the mortgagor 
at the time of redemption. On the other hand, we read that paragraph only as 
providing that the mortgagee should preserve the trees and the constructions then 
in existence on the properties and that the mortgagee should keep the water channel 
already existing in a state of repair. Itis more a sort of provision against waste 
by the mortgagee. It is impossible to read into it, firstly, that the mortgagee was 
permitted to effect large improvements by way of digging channels and converting 
dry fields into wet and reclaiming uncultivable land; and secondly, that the 
mortgagor should be liable to pay the cost of such improvements. 


The learned Advocate-General next argued tl at “ a contract to the contrary ” 
should be implied in the circumstances, namely that the mortgage comprised 
properties situated both in Coimbatore and in Malabar and that a usufructuary 
mor like the present in Malabar would carry with it, as a custo incident 
(now also statutory), the mortgagee’s right to effect and claim the. cost of improve- 
ments. He was however unable to cite any authority in support of his contention. 
The deed is no doubt in Malayalam, presumably because the mortgagors were 
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Malayalees. But no inference can be drawn from the language in which a deed 
is written. ‘The deed is called a “ Kaivasampana which we take it 


only means Fi se of ry mo oe t is very unsafe to infer any 
implied terms by reason of the fact that roperties are situated in two arcas 
governed by erent rules of law. It t well be ed that the parties 


intended that the law obtaining in Coimbatore should be applied to the 
properties in Malabar in the same way as it is now contended -for a mortgagee 
that the law governing tenures in Malabar should be applied to property in 
Coimbatore. 

, Mr. Govindarajachari attacks the finding of the learned Subordinate Judge 
on the factum of the execution of the improvements and the finding as to their 
value. It may be mentioned that the third defendant produced certain account 
books in proof of the expenses which he incufred for ike improvéments but the 
learned Subordinate Judge was not prepared to believe them. We have only got 
the oral evidence on behalf of the third defendant in support of his claim. We 

think that in a case where a mortgagee seeks to make the mortgagor liable for 
a large amount as cost of improvements, it is the duty of the mortgagee to establish . 
by indubitable evidence the fact of the execution of such improvements and the 
actual incurred by him for effecting them. The third defendant has 
failed to do that in this case. So far as the claim for reclamation is concerned, it is 
not clear exactly what lands were reclaimed after the execution of the mo 

and at what cost. If it were necessary to find, we have no hesitation in ing 
that the third defendant has not established what improvements were eff 

by him and the expenses which he incurred for effecting them. We therefore hold 
that the third defendant is not entitled to any amount on this account. 


In the result there will be a preliminary decree in favour of the plaintiff for 
redemption of the suit properties on deposit by him into Court of Rs. 4,750. Time 
for payment three months from the date of this decree. 

The appeal is allowed to this extent. The parties (appellant and third 
respondent) will pay and receive proportionate costs. 

The memorandum of objections is dismissed with costs. l . 

K.S. < Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIGE Yanya ALI. l 
Sri Jami Veerabhadraswamy .. Accused." 
Madras ee ee Foss a Procedure Code (V of 
clini gt Prosecution of the Panchayat “Board Pa akah a V aa [jt 
ya fed E o a a Previous sanction pe l Government not 


eee eer ip tions ons for the war fund cannot be deemed to be an official duty 

had to be performed by the ident of the Panchayat Board as such and it cannot bo held that, 
after the war fund subscriptions have been collected and subsequently misappropriated by the 
President of the Panchayat Board, the misappropriation was while acting or p urporting to act in 
the of his official duty. In that view, Ster akc vers of removal of tht the Presidents of 
Panchayat DANG Doen O Bae ag TP cipal Councils and the specific power 
of oning prosecutions vested in the Government under section 227-A has been 
reserved under section 237 OF te Mad aa Taal Boardi A Bat the Provincial Government, section 
227-A is not applicable to the facts of this case. It follows that the previous. sanction of the Pro- 
vincial Government is not necessary for the prosecution of the President of the Panchayat Board, 


Case referred for the orders of the High Court under fe 438, Criminal 
Procedure Code, by the A District Magistrate of Vizagapatam in his 
letter dated goth March, 1946. 

The Public Prosecutor (V. L. Ethktraj) for the Crown. 





* GrLR.C. No. 401 of 1945. PTT mee g6th July, 1946. 
(Case Referred No. 19 of 1946) po Be ey 
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The Court made the following 

ORDER. —This is a reference by the Additional District Magistrate of Vizaga- 
patam made under section 498 (1) of the Code of Criminal Procedure in the following 
circumstances. 

The President of the Panchayat Board, Narasannapeta, was charged by the 
police for having committed criminal breach of trust in respect of certain moneys 
collected as subscriptions to the War Fund from the employees of the Panchayat 
Board and from contractors. A preliminary objection was taken on behalf of the 
accused to the maintainability of the prosecution on the ground that there was no 
sanction by the Provincial Government as required under section 197 of the Code 
of Criminal Procedure. The Additional First Class Magistrate, Chicacole, to 
whom the case had been transferred from the file of the Sub-Divisional Magistrate, 
Chicacole, where it was first filed, hade an order ruling that the question whether 
the alleged criminal breach of trust was committed while eres ng, the official 
duties as such could only be gone into after evidence was recorded. It is against 
this order that the Additional District Magistrate has submitted this reference 

. and his view is that the provisions of section 227-A of the Madras Local Boards Act 
would stand in the way of the prosecution in the absence of the previous sanction 
of the Provincial Government. Itis pointed out by him that the alleged acts 
were committed by the accused when he disbursed the salaries of the employees 
and when he paid the contractors qua President of the Panchayat Board. Although 
powers of removal of the Presidents of Panchayat Boards have been delegated to 
the Inspector of Municipal Councils and Local Boards, the specific power of sanction- 
ing prosecutions ves in the Provincial Government under section 227-A has 

- been reserved under section 233 of the Madras Local Boards Act for the Provincial 
Government. So far as the learned Additional District Magistrate’s view is 
correct ; but even undef section 227-A it is necessary that the act attributed to 
the president should have been done or purported to have been done in the dis- 
charge of an official duty. The collection of subscriptions for the war fund cannot 
be deemed to be an official duty which had to be performed by the President of 
the Panchayat Board as such and it cannot be held that, after the war fund subs- 
criptions had been collected—presumably by consent of the respective ‘subscribers 
~—and subsequently misappropriated, the misappropriation was while acting or 
purporting to act in the diaree of his official duty. In any view of the matter 
it is clear that section 227-A of the Local Boards Act is not applicable to the facts 
of this case. j | 

It follows, therefore, that the previous sanction of the Provincial Government 
is not necessary for the prosecution of the President. of the Panchayat Board, 
Narasannapeta, in the case under reference. 

The reference is rejected and the records are returned. 

V.P.S. l Reference rejected. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Presenr:—Sim ALFRED Henry LlONEL Leaca, Chief Justices AND MB. 
Justiag PATANJALI SASTRI. 
The Commissioner of Income-tax, Madras ©.. Appiconi* 
D 


Estate of late Rm. Ar. Ar. Rm. Arunachalam Chettiar, 
through Recetvers Messrs. V. Ramaswami Aiyangar 


and another .. Respondents. 

Tncoms tax Act (XT , sec tom iit), Third Proviso—Scope and lause (ili 
tection 0 Thid pr ay est : Nii) habi ike A aa a Ka sahan De a 
tato ta mas pear 


` The assessees’ income from the Rangoon business for the year of account, 1940-41, was returned 
at Rs. 42,051. The remittances from Rangoon during that year far exceeded this sum. They fell 


* Case Referred No. 18 of 1945. 16th August, 1946. 
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under three categories (1) remittances out of the income of the two previous years amounting to 
Rs. 42,051 ; (2) remittances out of unassessed profits of former years amounting to Rs. 3,459 ; (3) 
remittances out of assessed profits out of older years and out of capital amounting to Rs. 1,80,469. 
‘On a contention that the sum of Rs. 9,459, representing remittances out of unassessed profits of former 
years was not taxable because it represented income in respect of which there was an exemption by 
reason of the third proviso to section 4 of the Income-tax Art, 

Held, that the contention ignores the direct provisions of section 4 (1), (8) (iri) of the Act. That 
Clause says in unambiguous language that if income which has accrued ou ide British India before the 
year of account is brought into British India in that year, it is subject to the tax. This clause is not 
controlled by the third proviso and there is nothing in it which detracts from the effects of that clause. 
The proviso only means thatif the amount of foreign income of the year of account exceeds the 
- amount of foreign income brought into British India in that year, the amemee shall not pay tex an 

his foreign income not brought into British j if such income does not exceed Rs. 4,500. If such 
income exceeds Rs. 4,500 the excess is taxrble. ltdoes not say that when the exempted income is 
brought into British ia in a subsequent year it shall not be taxable. Hence the remittance in 
question was liable to tax. . 

Case referred to the High Court by the Income-tax Appellate Tribunal, Madras 
Bench, under section 66 (1) of the Income-tax Act, ee as amended by section 92 
of the Income-tax (Amendment) Act, 1939 (Act VII of 1939) in 66 R.A. No. 25 
Madras of 1944-45 on its file for decision on the following question of law, vi». : 

“ Whether in the circumstances of the case the sum of Rs. 3,459 was rightly assessed for the 
‘amesment year 1941-42 P" . a 


G. S. Rama Rao Sakib for Applicant. 
A. C. Sampath Atyangar for Respondents. 


The Judgment of the Court was delivered by 


Ths Chief Fustice.—This is a reference made at the instance of the Commis- 
sioner of Income-tax the Income-tax Appellate Tribunal, Madras branch, 
under section 66 (1) of the Income-tax Act. The assessees are the receivers of the 
estate of a deceased Nattukottai Chettiar named Rm. Ar. Ar. Rm. Arunachalam 
Chettiar. Before his death the deceased had carried on a money-lending business 
in Rangoon and after his death it was continued by the receivers of his estate. The 
income from the Rangoon business for the year of account, 1940-41, was returned 
at Rs. 42,051. The remittances from Rangoon during that year far exceeded this 
sum. The Income-tax Officer placed the remittances into three categories. ‘The 
first category consisted of remittances out of the inceme of the two previous years. 
The amount was Rs. 42,051. The second category represented remittances out 
of unassessed profits of former years. The amount here was Rs. 3,459. The 
third category represented the remittances out of assessed profits of older years 
and out of capital, the amount being Rs. 1,80,469. ‘The case is only -concerned 
with the Rs. 3,459 which was remitted in the year of account out of unassessed 
profits of former years. 


The Income-tax Appellate Tribunal beld thet this was not taxable because 
it represented income in respect of which there was an exemption by reason of 
the third peo to section 4 of the Act. The Commissioner asked the Tribunal 
to make the reference because he was of the opinion that the Tribunal had not 
wa ana the real effect of the proviso. At his request the Tribunal has referred 

e following question for the decision of this Court : 


“ Whether in the circumstances ofthe case thesum of Rs. 3,459 was rightly assessed for the 
asmesament year 1941-427” 
Section 4 (1) (b) says that subject to the provisions of the Act, the total income of 
any previous year of a person includes all income, profits and gains from whatever 
source derived which if the person is resident in British India during the year (1) 
accrue or arise or are deemed sa E Vor AT TONI ge Rican Tad dane ih 
, or, (41) accrue or arise to him without British India during the year, or (iii) 
ving accrued or arisen to him without British India, before the beginning of the 
and after the 1st April, 1933, are brought into or received in British India 
him during the year. Therefore section (4) (i) (b) deals with income which 
has ariserrin British India, income which has-arisen outside British India and income 
made in previous years which has been brought into British India during the year 
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of account. There are three provisos to section 4, but we are only concerned 
with the third. It reads as follows : 

‘Provided further that if in any year the amount of income accruing or arising without British 
India exceeds the amount brought into Bntish India in that year, there not be included in the 
_asseasment of the income of that year so much of such excess as does not exceed four thousand five 
hundred rupees. ” - 
The draftsman might have expressed the intention of the Legislature in more simple 
terms, but what it means is this. If the amount of foreign income of the year of 
account exceeds the amount of foreign income brought into British India in that 
year, the assessee shall not pay tax on his foreign income not brought into British India, 
if such income does not exceed Rs. 4,500. If such income exceeds Rs. 4,500 the 
excess is taxable. . 


The case for the assessee is tMfat if the amount remitted out of the untaxed 
profits of former years is less than Rs. 4,500 it is not subject to taxation at all because 
the concession given in the third proviso having applied must be deemed to continue 
to apply. The Income-tax Appellate Tribunal accepted this view, but with great 
respect we consider that it ignores the direct provisions of section 4 (1) (b) (tii). 
That clause says in unambiguous lafiguage that if income which has accrued outside 
British India before the year of account is brought into British India in that year, 
it is subject to the tax. There is nothing im the third proviso which detracts from 
the effects of clause (iti). The proviso only says that in certain circumstances the 
assessee shall receive exemption from taxation in respect of foreign income upto 
and not exceeding Rs. 4,500 in a particular year, but it does not say that when 
the exempted income is brought into British India in a subsequent year, it shall 
not be taxable. The scheme of the Act is to tax all income e in British India 
and all income made abroad which is brought into British India, except, of course, 
income which is specifically exempted. 

We hold that section 4 (1) (b) (dif) is not controlled by the third proviso, which 
means that the Income-tax authorities rightly assessed the assessees in respect of 
Rs. 3,459 brought into British India in the year of dccount. 


a 
As the question referred has been answered in favour of the Commissioner 
of Income-tax the respondent must pay the costs Rs. 250. 


V.S. Reference answered. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justro YAHYA ALI. 
Abdul Rahim and others - a. Petitioners." 


Madras Gaming Act (LIT of 1930), sections 9 and 4 (2)—Betting on horss racing in a public stresi— 
If not an offence—Backed horss not running—I[f affects liability for the offence. 


' As gaming is defined ın section g of the Madras Gaming Act as including betting on a horso 
race except when such pee takes place in a place within the race enclosure, it follows that betting 
ao lace anywhere outmde the race enclosure whether in a public street or in any other place 
woul bean ence within the meaning of section 4 (2) of the Act. 

The fact that a particular horse which was backed did not actually run or was not scheduled 
_ to run would make no difference so far as the hability under the Act is concerned, for to hold otherwise 
would be a negation of the fundamental purpose and principle of the Act, namely, to save the 
ordinary race-soing public from the evil effects of betting on horse races, 


Petitions under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgments of the Gourt of the 
Sub-Divisional First Class Magistrate, Saidapet, in G.A. Nos. 11 and 10 of 1946 
respectively (C.C. Nos. 4563 and 4564 of 1945 and 4557 to 4560 of 1945, Stationary 
Sub-Magistrate, Saidapet). 





* Or. R. C. Nos. Bos and 806 of 1946. Igth September, 1946. 
(Cr. R. P. Nos. 773 and 774 of 1946). 
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M. G. Rajagopalan for Petitioners. 
The Public Prosecutor (V. L. Ethiruj) for the Crown. 
The Gourt made the following 


ORDER. —Iwo technical objections are raised against the convictions of the 
stitioners in these twc cases which are dealt with together as the questions arising 
in them are common. The first is that under section 4 (2) of the 3 Gaming 
Act there is no reference to public strett as in section 12, and it is from that cir- 
cumstasice argued that gaming in a public street is not an offence under the Gaming 
Act. Gaming is defined in section g as including betting on a horse race except 
when such betting takes place in a place within the race enclosure. That 
amounts to s that betting taking place anywhere outside ihe race enclosure ` 
whether in a public street or in any other plaag is an offence within the meaning 
of section 4 (2) of the Madras Gaming Act, 1930. ‘The second objection is that 
some of the horses which were backed by the petitioners did not actually run on 
that day and were not even scheduled to run. I am of opinion that this would 
not make any difference so far as the liability uhder the Act is concerned. What 
is prohibited-is wagering or betting on a horse race. The fact that a particular 
horse which was backed did not actually run or was not scheduled to run would 
make no difference. The underlying purpose and policy of the Madras Gaming 
Act is to save the ordinary race-going public from the evil effects of betting on horse 
races, and it would be a negation of the fundamental principle of the Act to hold 
that betting on horses which did not actually run in the race or on horses which 
were not scheduled to run on the particular date would not amount to an offence. 


Both the objections fail and the petitions are dismissed. E 
MD = Petitions dismissed. 





IN THE HIGH QOURT OF JUDIGATURE AT MADRAS. ‘ 
PRESENT :—Mre. JUSTICE YAHYA ALI. 


P. Srinivasa Rao J .. Petitioner." 
Te IH b anapa TEN What == 
a pa TE EA Rees grees af 1 wang nM clare o n kr 
Aga of teh anias Nat neran! in KG unde contest of service Fi of the insolvent in 
after-ecquired property. 


To Bae ee eee 103 (b) Bl of the Presid jin agi Meh 
Insolvency Act there must be some act on tho part of the insolvent whereby he can be to 
have wilfully kept some prop away from the notice or view of Official ec. If there was a 
duty on his part to disclose or if there was a call on him to disclose and he did not conform to it or 
gave incorrect particulars that would be a case of concealment within the rule. 


Where after adjudication and ‘an allocation the insolvent entered into a contract of service with 
a third party on a fixred:salary and a share in the profits and was prosecuted and convicted 
under section 103 (4) (ii) of the Presid Towns vency Act for having failed to bring to the 
notice the Official Assignee this contract of service, in revision, 

Held, that as there was neither a positive duty cast on the insolvent under the statute to notify to 
the Official Assignee the fact of his having entered into this contract of service and the terms of 
remuneration nor was there a call on him by the Official Assignee to furnish such details which he 
failed to conform to, it cannot be held that there has been any such concealment on the part of the 
oe as contemplated by the rule and the conviction cannot be upheld. Moreover, although 

erty belonging to the insolvent at the commencement of the insolvency vests in the Official 

forthwith, after-acquired properties do not vest m him unless he chose to intervene and in 
this case ho had not done so, 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Chief Presidency 
Magistrate, Egmore, Madras, dated 26th March, 1946, in G. G. No. 3209 of 1945. 





* Or. R. C. No. gar of 1946. l agrd August, 1946. 
(Or. R. P. No. 320 of 1946). : 4 
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T. M. Kasuri for Petitioner. 
The Crown Prosecutor P. Chandra Reddi for- the Crown. 


The Court made the following 


Orper.—This case can be disposed of on two short grounds. The petitioner 
has been convicted under section 108 (b) (i) of the Presidency Towns Insolvency 
Act and sentenced to simple imprisonment for two months. That section enacts 
that any person adjudged insolvent who with fraudulent intent to diminish the sum 
to be divided amongst his creditors has concealed any part of his property of what 
kind soever shall be punishable with imprisonment for a term which may extend 
. to two years. The petitioner was a insolvent in 1932. He was then 

running a schgol called the Sri Ram Motor School. An allocation of Rs. 10 was. 
fixed to be paid by him to the Offifial Assignee and it is admitted that he has been. 
regularly paying the allocation. The Sri Ram Motor School was sold away with 
its good will by the petitioner and the proceeds of its sale were duly handed over 
by bim to the Official Assignee. The petitioner appears to be a ski ed technician.. 
He seems to have devised a good gas plant and obtained a patent therefor. He 
handed over the patent also to the Official Assignee. He started a busincas of 
manufacturing producer gas plants in partnership with one Gowasji Patel. Subse- 
ntly that business was taken over by P. W. 3. P. W. 3 in his evidence admits 
the was, and still continues to be, the proprietor of that business and the petitioner 
was only a servant under him. The basis upon which the learned Chief Presidency 
Magistrate has proceeded, namely, that he was a partner, is therefore incorrect. 
The terms of remuneration under the service contract were that the petitioner should 
be paid Rs. 150 per mensem and 50 per cent. of the net profits. Itis not necessary 
to make a distinction between the two and call one salary and the other a partners 
share in the profits as it is clear from the evidence of P. W. 3 that the entire amount 
payable to him was salary though the mode of payment was fixed in the shape of. 
a monthly cash payment and a profit percentage. It would appear that during the 
“material period large sums of moncy:amounting to some Rs. 11,090 were paid to. 
or drawn by the petitioner. The account Ex. E has been produced in proof of that 
statement. Mr. Kasturi tried to argue that the genuineness of Ex. E was not 
established; but that contention is not open to him in view of the testimony of D. W. 
a who was put in by the petitioner himself. He has definitely proved E and 
the relevant entries on pages 401 to 404. But this does not help the prosecution 
very much. There are several entries there which show that the amounts were 
drawn for purposes connected with the business. Although a large number of 
entries are shown as paid in cash and they aggregate as pointed out by the learned 
Magistrate to about Rs. 7,000, it is not clear from the evidence as to how much of 
that actually represents payment made to the petitioner towards his remuneration; 
and how much of it was payment for the expenses of the business. The only infe- 
rence in the circumstances can be one in favour of the petitioner, namely, that the 
petitioner did not draw anything over and above the sanctioned scale of remune- 
ration. The question then is whether having drawn remuneration according to 
the contract scale it was the duty of the petitioner to bring to the notice of the 
Official Assignee the fact that he was getting under this contract from P. W. 3, the 
sum of Rs. 150 per mensem and the share in the profits of the business. I have 
been taken ugh the various provisions in the Presidency Towns Insolvency 
Act and looking at sections 24 and 33 which lay down the duties that are attributed 
to an insolvent, it is nowhere laid down that the insolvent should in such circum- 
stances report to the Official Assignee the remuneration that he was getting from 
his new employer. It was by the learned Crown Prosecutor adverting to 
sections 17 and 52 of the Act that the after-acquired income over and above what is 
required for the maintenance of the insolvent and his family becomes property 
within the meaning of those sections and that it vests in the Official Assignee. ere 
is no dispute about that proposition. But the principle is well-settled that although 
property belonging to the insolvent at the commencement of the insolvency vests 
in the Official Assignee forthwith, after-acquired properties do not vest in him unless 


gr 
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he chooses to intervene. When an allocation has been made it cannot be disputed 
that the excess over that allocation in the-personal earnings of the insolvent belongs. 
to him and he has an unfettered right of disposal over it unless it is a case where 
the Official Assignee considers that there is a considerably wide margin which can 
be taken over for distribution amongst the creditors, in which case he has to move ` 
the Insolvency Court and obtain its orders. Such a thing has not been done in 
this case. 


The petitioner has been convicted for having “ concealed ” part of his property 
with a fraudulent intention. As I have pointed out, there is no positive duty cast 
upon him under the statute to notify to the Official Assignee the fact of his having 
entered into this tontract of service and the terms of remuneration. He was not 
called upon by the Official Assignee to furnish details or particulars as to the 
amounts that he received in connection with thfs business. To constitute conceal- 
ment within the meaning of section 109 (b) (ii) there must be some act on the part 
of the petitioner whereby he can be shown to have wilfully kept some property 
away from the notice or view of the Official Assignee. If there was a duty on 
his part to disclose or if there was a call on him to disclose and he did not conform. 
to it or gave incorrect particulars, that would be a case of concealment within the- 
meaning of the rule. In the present case I find it difficult to hold that there has. 
been any such concealment on the part of the petitioner and it is not therefore- 
necessary to consider the further ingredients of the offence as to whether the requisite- 
fraudulent intent was present. In this view the conviction of the petitioner cannot 
be upheld. The petition is allowed and the conviction is set aside. i 

V.S. < Petition allowed. 


` 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :— MR, Justiog PATANJALI SASTRI AND MR. Justice BELI. 
Syed Ahmed and another .. <Appellani* 


y 


Julaiha Bivi and others Respondenis. 


Mussalman Wak Validating Act (VI of 1913), sections 3 end -Combined effici — Valid object of wakf 
—Test—implication of reservation of ultimate in iling charitable obj 
—Inftrecs—Permissibili A Wara Pasir taal > es ginny iain 


to—Recitel of Maullnd Shariff in the name of abineyatam —Distribution of food on Prophet's birthday. 

The combined effect of the provisions of sections g and 4 of the Mussalman Wakf Validating 
Act is that a perpetual settlement of property for the maintenance and support of a Mahomedan 
scttlor’s family, chi or descendants is perfectly valid, provided that the ultimate benefit of the 
disposition is exprealy or impliedly reserved for the poor or for any other purpose recognised hy the- 
Mussalman law as a religious, pious or chari purpose although such reservation is to take effect 
after the extinction of the family, children or descendants. . 

As the Act has made it perfectly clear that in the context of Musalman mak/s religious, pious, . 
or charitable purposes refer only to purposes “‘recognised” as such by Mahomedan Law, it cannot be- 
said that the test of a valid object of a mek/ is benefit to the public as in the English Law of charitable 
trusts. 7 
Unless there are indications to the contrary, the use of the term “wakf” by a settlor may by- 
itself be taken to imply an ultimate dedication for the poor or for other unfailing charitable o ect. 
and there is nothing in the Act to exchide such implication. When the aertlor creates a “at 
partly for the maintenance and support of his family and children and partly for a ecified i 
purpose such as for instance the rt of a mosque, an ultimate reversion of the fund bestowed 
aor siete Mb pa eats TE in favour of such charity ; for where æ settlor has indicated a 
reference for a specific religious or chari ¢ purpose of a permanent character by making a 
ean gift for it or otherwise, the condition of perpetuity can be fulfilled by implying an ultimate 
reservation in favour of such object, and it would not be necessary in such a case to bring in the : 
aThe provai tolscétion-a obthie Act accordingly e aka the “Geen Gri efit bei 
implied either in favour of the poor or for any other purposes ised by the Mumalman law as 
religious, pious or charitable purpose of 2 permanent character. a question of implied intention 
the Gourt has often to find out not what the person concerned actually intended, but what he may- 
be justly presumed to have intended in regard to matters about which he did not think at all, 





* Appeal No. 183 of 1940. 15th August, 1946. 
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A wakinama executed by a Hanafi Mussalman in Tamil called ‘‘ wakf charity decd” 
had five schedules attached to it, of which schedule D specified the ‘particulars of 
charity to be conducted” and the remaining schedules described the properties, lands 
and houses to which it related. It recited that those properties had been set art for 
“© wakf charity” ““ following the practice of our religion and in accordance with Act VI of 1919,” 
and provided, that out of the income derived from the p ies, after deducting the kist, taxcs 
and other es, the charities referred to in schedule D be conducted ata cost of Rs. 160 
per annum. ` There was provision for the wakif’s sons to the properties as trustees, for pay- 
ment of the income of Jands oe Ged in ous af the schedules ta his four daughters-and their 


specified in schedule D were thatin a buildiny referred to in one of the ea “one Mavulthu 
ameed Andawar, 
one aaa ii iT nane ee hakathari Avergal and one Hattam in my name after 
my death shall be recited on the full moon day of every month, 1.6., on the 1 th day of the lunar month, 
at a cost of Rs. 5. On the roth of Rabilavil of each Mie (ch shall bo rented in the name of 
Nabinayakam in the Kattubapalli at Vijayapuram food distributed at a cost of Rs. 100.” On 
a question whether the objects of the wakf were valid in view of the fact that though the income 
of the properties was Rs. 1,500 the charities were to be conducted at a cost of only Rs. 160 and 
whether the requirements of the proviso to section g of the Mussalman Wakf Validating Act were 
satisfied and the wakf protected under the Act, , 
Held, that the wakfnama was under the Act a valid charitable disposition notwithstanding the 
mions contained Herein for the maintenance ail desport of the wak T's Dai aad descendant: 
The recital of Maullud Shariff in the name of Nabinayakam and distribution of food on the birth day 
of the Prophet is certainly a that would be denominated charitable even in the English sense. 
Therefore the objects ified in schedule D of the deed must be held to be religious, pious or 
charitable under the Mahomei Law. The terms of the deed clearly indicated that it was the 
scttlor’s intention that the entire usufruct should ultimately go to the specified charities on the 
extinction of the line of descendants. 
Appeal against the decree of the Court of the Subordinate Judge of Mayavaram, 
dated 18th April, 1940, and passed in O. S. No. 18 of 1939. 


æ 


M. S. Venkatarama Aiyar and V. Ramachandran for Appellant. 


B. Pocker, M.-A. Jamal Hussain, K. Venguswami Aiyar, K. T. M. Ahmad Ibrahim, 
R. Viswanathan, T. R. Srinivasan and S. Swaminathan for Respondents. . 

The Judgment of the Court was delivered by < 
_-Patanjali Sastri, J.—The only question raised in this appeal relates to the 
anae of a wakfnama executed by one Mahomed Hussain Rowther, a Hanafi 

an, since deceased. His widow, the first respondent herein, sued her 

co-heirs for partition of his estate and for accounts, impugning the validity of the 

wakf, and the Subordinate Judge of Mayavaram who fried the suit has upheld her 

claim, finding that the was not valid either under the Mahomedan Law as 

it was understood before the Mussalman Wakf Validating Act (No. VI of 1913) 

sek pele referred to as the Act) or under the Act. From that decree the first 
efendant who is one of the trustees of the wakf has brought this appeal. 

The wakfnama (Ex. I) is in Tamil and is calléd “ wakf charity deed.” It 
has five schedules A to E attached to it, of which schedule D i the 
“ particulars of charity to be conducted,” and the ining schedules describe 
the properties, lands, and houses, to which it relates. It recites that those 
properties had been set apart for “ wakf charity” ““ following the practice of our 
religion and in accordance with Act VI of 1913,” and provides that, out of the 
income derived from the properties at the end of each fasli, the kist, taxes 
and other -ch s should be deducted, and the charities referred: to in 
schedule D should be conducted at a cost of Rs. 160 per annum. The wakf’s three 
sons (defendants 1 to 3 in the suit) should “as trustees manage the remaining income 
after deducting the cost -of charity.” The income from the lands specified in 
_ schedule C should, after deducting expenses, be paid to his four daughters in © 
‘equal shares during their lifetime and thereafter proportionately to their heirs 
hereditarily. His wife (plaintiff) should enjoy the shop, item 2 in schedule A, 
and the lands referred to in schedule E during her lifetime and thereafter these 
properties , l f° 
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“shall be added to the charity referred to in schedule D.” ; 
His descendants should hereditarily conduct the said charity and 
““ take only the remaining incomes after dividing them at the end of each fasli”. 


Then follow certain provisions for the devolution of the right to the surplus income 
and the right of management of the properties, which are not to be alienated or 
made liable for the debts of any of the descendants. Proper vouchers and accounts 
arp to be maintained in respect of the income and expenditure of “ this charity 
estate,” and if any trustee or all the trustees refuse to manage or resign the Civ il 
Court should appoint 

“tho Court of Wards or the necessary trustees in the vacant places till another trustee or trustees 
aro available as aforesaid and see that the charity is administered”. S 

“ Should there be any litigation in Court when any fhjury or loss, etc., is likely to be caused to 
this deed or a portion thereof or the said charity, the prop being charity property, the plaintiff 
or defendant shall add the Advocate-General as a party or take his opinion and conduct the suit.” 


The charities specified in schedule D are as follows :— p F 
“In the building constructed by me in the name of T. Muhaitheen Andavar Avergal on the 
punja land ing Resurvey No. 22/8 in the Anaikovil village, Valkudi va Nannilam taluk 


and referred to in the B schedule, one Mavulthu and one Hattam, one Hattam in the name of Nabi- 
nayakam, one Hattam in the name of Shagul Hameed Andavar, one Hattam in the name of Meera 
Akamad Shakathari Avergal, and one Hattam in my name after my death shall be recited on the 
full-moon day of every month, i.e., on the 14th day of the lunar month, at a cost of Rs. 5. - 0 
On the 10th of Rabilavil of each year Mavyulth shall be recited in the name of Nabinayakam 
in the Kattubapalli at Vijayapuram and food distributed, at a cost of Rs. 100% > 
The learned Subordinate Judge has found that the’annual net income of the lands 
specified in plaint schedule A-1 (schedule B of the deed) alone is about Rs. 1,500 
and that the provision for the charities costing only Rs. 160 per annum is an illusory 
trust and cannot be upheld as a valid under.the Muhammadan law as expounded 
` by the decisions of thé Privy Council before the passing of the Mussalman Wakf 
alidating Act, 1913. (Vide Mahomed Ahsanulla Chowdhry v. Amarchand Kundu}, 
Abul Fata Adake Ishak v. Rasamaya Dhur Chowdhri? and Mujib-un-nissa v. Abdur 
Rakim®.) This conclusion has not been aaa challenged before us by 
Mr. Venkatarama Aiyar on behalf of the Ease e contended, however, that, 
under the Act, the w 1a was a valid charitable disposition notwithstandi 
the provisions contained therein for the maintenance and support of the wakif’s 
family and descendants. The question accordingly arises whether the deed, 
Ex. I falfils the requirements of the Act. mes 


The history of that legislation and the contro which it was designed to 
set at rest are well-known. That controversy cen round the question as to 
how far beneficial interests in property settled as wakf could be reserved in favour 
of the settlor or his family and descendants. Broadly speaking, the decisions 
revealed two divergent trends of opinion traceable fundamentally to differences of 
outlook and:approach. One line of cases, largely influenced by English ideas of 
charity and charitable uses and the English law of perpetuities, held that ifthe gift 
was in substance to the settlor’s own family and not to charitable purposes the 
wakf was illusory and void. While recognising that Mahomedan law ought to 
govern a Muhammadan disposition of property and that, according to that law, 
provisions for the settlor’s family might be consistent with the creation of a valid 
wakf, those decisions required that the dedication must in substance be for the 
benefit of others and not a mere colourable device for the aggrandisement of one’s 
own family. They refused to act upon the spiritual precepts commending per- 
petual settlements on one’s own children and Kan jali as pious acts of t 

‘gious merit. This view was favoured by the majority of the Full Bench in 
Bikani Mia v. Shuklal Poddar* and was upheld by their Lordships of the Privy Qouncil 





1, (1889) L.R. 17 LA-28: LLR. 17 Gal. 3: (1900) L.R. 11 MLL J. 58: 28 LA. 15: 
.C.). LLR. 2 All. 233 Se) 
a. i L.R. e2 I.A. 76: LL.R. 22 Cal. 4- (tga) L go Qal, 116{F.B.). . 
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in Abul Fata Mahomed Ishak v. Rasamaya Dhur Chowdhri}, affirming the decision in 
Rasamaya Dhur Chowdhri v. Abul Fata Mahomed Ishak*. The other view, for which 
the dissenting judgment of Ameer Ali, J., in Bikant Mia v. Shuklal Poddar*, may 
well be regarded as the locus classicus, insisted that the question must be approached 
Jen sigs the point of view of Islam in which law and religion are closely connected, 
and that, in determining what are valid objects of wakfs guidance must be sought 
from scriptural ordinances and works of Mahomedan jurists. The learned Judge 
held, after an elaborate examination of recognised Islamic authorities, that support 
of one’s own family and descendants was an approved form of charity, and a Ae 
petual settlement of property for such purpose and for the ultimate benefit of the 
poor or some other pious, religious or charitable object of a permanent nature 
was valid, although such ultimate trust might not be express but might be implied. 
He concluded His judgment by voicing the protest of his community in the following 
words : | - 

“To hold that a wakf the benefaction of which is bestowed wholly or in part on the wahjf”s family 

and his descendants is invalid would have the effect, in my opinion, of sweeping away an important 
branch of Mussalman law with which sre associated and intermixed the dearest religious interests 
ofthe people.” (P. 176.) ; i - : 
The protest eventually found an echo in the Council Chamber, and in response 
to the demand of the community the Legislature passed the Act superseding the 
Privy Council decisions referred to above and declaring the law more conformably 
to the views and sentiments expressed in the judgment referred to above. 

Turning now to the provisions of the Act, section 2 (1) defines 
" “wakf” as “the permanent dedication by a person professing the Mussalman faith of any 
property for any purpose recognised by the Mussalman law as religious, pious or charitable”. 

Section 3 declares :— 

“It shall be lawful for any person professing the Musalman faith to create a wakf which in all 
other respects is in accordance with the provisions of Mussalman law, for the following among other 
purposes :— 
ai (a) For the maintenance and support wholly or partially of his family, children or descendants, 


(b) where the person creating a wakf is a Hanafi Mussalman also for his own maintenance and 
support during his lifetime or for the payment of his debts out of the rents and profits of the 
property dedicated : 

Provided that the ultimate benefit is in such cases expressly or impliedly reserved for the poor 
or for any other purpose recogniser] by the Mussalman law as a religious, pious or charitable purpose 
of a permanent character.” ; 

“4, No such wakf shall be deemed to be invalid merely because the benefit reserved therein 
for the poor or other religious, pious or charitable of a permanent nature is oned until 
after the extinction of the family, children ord ts of the person creating the = 


The combined effect of these provisions is that a perpetual settlement of pro- 
perty for the maintenance and support of a Mahomedan settlor’s family, ite 
or descendants is perfectly valid, provided that the ultimate benefit of the disposition 
is ga or impliedly poms for the poor or for any other purpose recognised 
by the Mussalman law as a religious, pious or charitable purpose, although such 
reservation is to take effect after the extinction of the family, children or descendants. 

It does not appear to have been seriously suggested in the Court below that 
the purposes specified in Schedule D of Ex. I are not valid objects ofa wakf. On 
the other band. the allegation in the plaint (para. 7) that 

“one of the fatihas to be performed is that of Muhammad Hussain himself after his death which 
is not a valid object of a wakf’ 
would seem to imply that the other objects specified are valid objects. This 
probably explains the absence of any clear and precise evidence as to the nature 





L (54) LR.221A.96: LLR. ag Calg. (1801) LLR. 18 
619 (P.Q.). 3. I 
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of these ceremonies and services and their significance and efficacy in‘Islam. Ap 
attempt, however, was made before us by Mr. Pocker for the respondent to show 
that none of them could be regarded as charitable in the sense of being for the benefit 
ofthe poor or of the public. It was broadly contended by the learned counsel that 
unless there ‘was an element of public benefit or welfare no object or purpose could 
be regarded as charitable under the Act, and reliance was p on the decision 
in Kunhamutty v. Ahmad Musaliart, where it was held-that reciting Koran over the 
tomb of a private person was not a valid object of a wakf under the Muhammadan 
law. There are no doubt passages in the judgment which may appear to lend 
some support to the contention of Mr. Pocker, but TEn the judgment as a whole 
we do not think that the learned Judges (Beasley, C.J. and King, J.) intended to lay 
down that there can be no valid dedication of property by way pf wakf except 
for purposes which are recognised as charitfble in English law. Refuting- the 
argument that the Act widened the scope of the objects for which a wakf onl be 
created under the Muhammadan law, they eed : 


“In our view no in the law was ht about with to the purposes, namely, 
igious, pious or chari . Those purposes always iously been recognised and this is 
p y from the Privy Council decision Ramanendan v. Yaa Leet Merakayari, and other case 
and it is not right to say that the words ‘or charitable’ really provide an alterna ve to ‘ religious and 
pious’, i i Eri 


That is to say, as we understand it, in Muhamadan Law religious and pious pur- 
poses were always ja pe as charitable, The point actu decided was that 
reading the Koran at the tomb of dead persons was not a charitable object under 
Muhammadan law, a view with the correctness of which we are not here concerned. 
No doubt, charity in the English sense was in some cases assumed to be an essential 
element in the constitution of a wakf, a tendency deprecated by Ameer Ali, J., in the 
judgment referred to above. But the Act has made it perfectly clear, that, in the 
context of Mussalman wakfs, “ religious, pious or charitable urposes ” refer only 
to purposes ‘ recognised’ as such by the Mahomedan law. e cannot therefore 
accede to the tion that the test of a valid object of a wakf is benefit to the 
public asin the lish law of charitable trusts. Pious acts recognised among 
the Mussalmans as being for good of the soul of the settlor or his ancestors have been 
upheld as valid objects of a wakf. In the judgment already referred to Ameer 
Ali, J., observes thus : 


the Mussalmans, it is the general practice 
at certain ious festivals, especially the Shah sbara commonly called the Shwbrat, to spread 


angels and the spirit descend to the earth at the command of their Lord ’, it is usual to offer fatthas 
for the dead ; also in Rajjab, the month of “the Ascension ’. ” (Page 176.) 


Learned counsel referred us to the judgment of Karamat Hussain, J., in Fakhr-ud-din 
Shah v. Kifayat-ul-lah*?, where that learned Judge expressed the opinion that ean 
the “ orthodox ” fatsha ceremony of i e Al faisha or the beginning of the 
Quran for the benefit of the soul of a dead medan was a recognised religious 
practice, the fatsha ceremony in the “ popular sense ” of preparation of food or 
sweets at the death anniversary of a deceased Mahomedan which after the recital 
of the fatsha is distributed among the friends and relations of the person who spent 
the money over it without any regard to the poverty of the recipients was neither 
a religious nor a charitable purpose. As we have already observed, there is no 
clear evidence in the present case as to the nature of the services and ceremonies 

uired to be performed which are admitted in the plaint to be fatehas (para. 6), 
pet it is not possible to a whether they are of the “ orthodox ” or the “popular” 
variety described by the learned Judge. Apart from this, his view has not been 











1.. (1934) 68 MLJ. 107:1.L.R 58 Mad. I.L.R. 40 Mad. 116 (P.O), 
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generally accepted (vide Mulla’s Mahomedan Law, 12th edition, page 155). And 
whatever doubt may arise as to the true character of the other purposes mentioned 
in schedule D of Ex. I, the purpose last mentioned, viz., the recital of Maullud 
Shariff in the name of Nabinayakam (singing verses in praise of the Prophet) in 
the Kattubapalli (Mosque) at Vijiapuram and distribution of food on the birthday 
of the Prophet is certainly one that would be denominated charitable even in the 
English sense. We are therefore of opinion that the objects specified in schedule D of 
Ex. I must be held to be religious, pious or charitable under the Muhammadan law. - 


It is next urged that the requirements of the proviso to section g are not satisfied 
and that the wakf is not protected under the Act. The proviso requires that there 
must be an ultimate trust, express or implied, for the poor or for any other unfailing 
religious, -pious or charitable purpose recognised by the Muhammadan law. In 
the wak/nama before us there is an express ultimate gift to the charities in ect 
of the properties which are to be enjoyed by the settlor’s wife (plaintiff), but there 
is no express reservation of the ultimate benefit of the other properties in favour 
of those charities on failure of his children and descendants. The question is whether 
such reservation can be implied from the terms of the instrument read in the light 
of the surrounding circumstances. 7 m - 

As stated already, the deed is described asa" wakf-charity deed” and recites 
that the. author ““ following the practice of our religion and in accordance with 
Act of 1913”, had “ relinquished ’ the properties therein comprised in favour 
of the “‘wakf-charity”. It is also worthy of note that the general scheme of the dis- 
position is to endow the properties to the charities named, with a condition that, 
subject to their performance as directed by the settlor by his sons who are appointed 
“trustees”, the surplus income is to be distributed amo his children and thetr 
descendants from generation to generation. As pointed sees Ameer Ali, J. : 

' “a fnan may make a either directly constituting himself and his descendants the recipients 
of the benefaction with an timate reserve for the poor ; or may make a wakf in general terms or 
ressly in favour of the poor and reserve the usufruct for himself and his family so long as they exist. 
dedication is valid in both cases”. 
It is no doubt a matter of form. But it seems to us that an inference of ultimate 
trust for the poor or for other unfailing charitable object would arise more readily 
where the latter form was addpted as in the present case ; for, the charge on the 
usufruct in favour of the family must necessarily lapse on the extinction of the 
family in the course of time, leaving the whole profits for the object for which the 
properties were originally endowed. Furthermore, the wakfnama Ex. I provides 
for the Advocate-General being added asap to any litigation arising in regard 
to the properties or his opinion being taken for conducting it, and refers to the 
roperties as “ charity properties” which are to be inalienable and not answerable 
r the debts of the beneficiaries. These terms taken along with the provision 
for -the augmentation of the charity fund by the plaintiff’s share lapaing into it 
on ‘her death indicate clearly to our minds that it was the settlor’s intention that 
the entire usufruct should ultimately go to the specified charities on the extinction 
of the line of his descendants. 


Our attention was called to certain decisions of the Allahabad and Calcutta 
High Courts holding that the Act, on its true construction, precluded any inference 
of an ultimate trust to charity being drawn from the mere use of the term “‘ wakf ” 
by. the settlor. Although, as we have pointed out above, there is much more in 
the before us than the mere use of the word “ wakf” to warrant the 
o of an ultimate reserve for the charities named, the line of cases has 
to be considered as we have relied also on the use of that expression in Ex. I in support 
of our conclusion. i 


O Tho earliest decision on the point brought to our notice is Irfan Ali v. Offici 
Receiver, Agra}, where, on a difference of opinion between two other Judges, M ji 
and Banerji, JJ., it was held that the mere use of the word wakf could not in itself be 
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regarded as connoting an implied reservation of the ultimate benefit for the poor. 
“The altimate object of the wakf has to be implied by use of other words.” The 
reason is best given in their own words : 

‘©The word ‘ wakf’ has been used in the Act itself (section 9) and it has been given a definite 
meaning, The word has not been used by the Legislature as meaning a dedication for the benefit 
of the poor alone. It includes a dedication for religious and pious objects as well. Some authori- 
ties have been quoted before us which go to show that where the word ‘wakf’ has been used in 
a deed the ultimate benefit from the property goes to the poor on the extinctionof the immediate 
object ofthe dedication. This would mean that the word wakf’ has been used under the ordinary 

omedan law in a restricted sense. The Legislature, however, has given it a much larger sense,” 
With all respect, the reasoning is unconvincing and seems to us to proceed on a 
somewhat imperfect appreciation of the principles of the Mahomedan law relating 
to wakfs. It is difficult to see why the use of the word in the Act itself should be 
taken to exclude any implication of an ultimate trust for the poor When the word 
is used by a settlor in his deed of endowment. It is not correct to say that under the 
ordinary Mahomedan law the word wakf is used in the restricted sense of a dedi- 
cation for the benefit of the poor alone and that the Legislature has given it a much 
larger sense so as to include dédication for religious and pious objects as well. A 
reference to Mulla’s Principles of Mahomedan Law (12th edition, p. 155) will 
show that a variety of religious and pious purposes had all along been j 
as valid objects of a wakf before the passing of the Act. As pointed out by Ameer 
Ali, J., in the judgment to which we have already referred, 

“Tt is unquestionable that there are many wakfs which have not the remotest connection with 

the poor, s.g., a wakf for a mosque.” 
Indeed, their Lordships of aa air Committee observed in Ma Mi v. Kallander 
Ammal}, that the definition of ‘‘ wakf” in the Act was only a definition for the 
purposes of the Act and not necessarily exhaustive, thereby indicating that under 
the ordihary Mahomedan law, the term is used not in a narrower but in a wider 
sense. The reason for implying an ultimate dedication for the poor is this. An 
essential condition for constituting a wakf is that the gut must be has ldo but 
where a man purports to create a “‘ wakf” in favour of his family and descendants 
the condition of perpetuity is not ed as such a class of beneficiaries must in 
course of time cease to exist. An ultimate trust is therefore implied in favour of 
the general body of the poor, who are always with us and so form a permanent 
object of benefaction. As Ameer Ali, J., observes : 


“© When a wakf is created constituting the family or descendants of the wakf the recipients of 
the charity so long as they cust, the poor are expressly or imphedly brought in rot for the purpose 
of making the wakf charitable (for the support of the family and descendants is a part parce] 
of the charitable purpose for which the dedication is made) but ly to impart permanency to 
the endowment. the wakif’s descendants fail it must come to the poor. So it is an enduring 
benefaction.” (Page 146.) 

This is not, however, to say that the implication of ultimate trust should necessarily 
and always be made in favour of the poor. When the settlor creates a “ wakf ” 
partly for the maintenance and support of his family and children and partly for 
a specified charitable purpose such as for instance the dah pee of a mosque, an 
ultimate reversion of the fund bestowed on the family could well be inferred in 
favour of such charity ; for, where a settlor has indicated a preference for a specific 
religious or charitable purpose of a permanent character by making a concurrent 
gift for it or otherwise, the condition of perpetuity can be fulfilled by implying 
an ultimate reservation in favour of such object, and it would not be necessary in 
such a case to bring in the poor. The proviso to section 3 accordingly contem- 
plates the reservation of ultimate benefit being implied either in favour of the poor 
or for any other purposes recognised by the Mussalman law as a religious, pious 
or charitable purpose of a permanent character. There is, therefore, nothing in 
ihe Act to preclude an ultimate dedication to the poor or other charitable object 
ie inferred from the use of the word ‘‘ wakf ” by a settlor in constituting a family 


1, (1926) 52 M.L.J.962:LR. 541.A.29: LLR. 5 Rang. 7 (P.Q). ii 
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On the other hand the circumstances that led to the passing of the Act to which 
reference has been made already would seem to indicate that the Legislature has 
deliberately adopted the view of Abu Yusuf who propounded the doctrine of 
implied reservation of ultimate benefit to a perpetual object of bounty such as the 
poor in preference to that of Mahomed who insisted that such reservation should be 


express. “Ameer Ali, J. (pages 172, 179) favoured the rule of Abu Yusuf which, he 
pointed out, was ~ 


“in accordance with the express practice and authority of Mussalman Judges and lawyers for 
ages.” 

The Bombay High Court had, however, held in Nizamuddin Gulam v. Abdul Gafur 
valad Mainuddin}, that a grant in wakf to one’s own family and descendants could 
not be supported where there was no express provision for the ultimate devolution 
of the property to any unfailing weligious or charitable object, and this decision 
had been affirmed by the Privy Council in Abdul Gafur v. Nizamuddin®. Subse-. 
quently, even an ress ultimate trust for a permanent charitable object was, 
as we have seen, held to be ineffectual to validate a family wakf where such trust 
was to take effect on the extinction of the wakif’s line of descendants and was thus 
remote and ‘‘illusory.” (Abul Fata Mahomed Ishak v. Rasamaya Dhur Chowdhri*.) 


All this case-law which made considerable inroad upon the Mahomedan law 
as declared by authoritative Mussalman law-books like Fatawah Alamgint which 
had accepted and followed the views of Abu Yusuf, has been superseded by the 
Act which now declares the rights of Muslims to make settlements by way of wakf 
in favour of their families, ‘childern and descendants. The Act recognises by 
defining “ wakf” as a dedication for “a religious, pious or charitable purpose ” 
(section 2) and including the maintenance and support of the wakif’s family, children 
and descendants among the purposes for-which a wakf can be created (section J) 
what Ameer Ali, J., endeavoured unsuccessfully to establish in his dissenting ju £ 
ment, viz., that, in the eye of the Mahomedan law, provision for one’s own family 
and descendants is a pious and charitable purpose. The Act did away with the 
doctrine of illusory wakf as applied to such settlements of property. It also dis- 
poe with the necessity of making express mention of a permanent object of 

enefaction as the ultimate destination of the dedicated property. The statute 
has thus fundamentally changed the entire situation and outlook and brought the 
law in regard to the matters dealt with by it into conformity with the principles 
enunciated by Abu Yusuf and accepted by later Mahomedan jurists. In applying 
a statute with such a history, the Court ought, in our opinion, to interpret its 
provisions, as far as the language would allow, in harmony with those principles 
without reading into it restrictions which are not to be plainly found there. 

The learned Judges in Infan Ali v. Official Receiver, Agra‘, say : 

rt cars to us that the Legislature ore amed an Act relating to the subject it would not 
be fruitfu Oh any sl to start a research into è previous state of the law as it cxsted before the 
Legislature added one more Act to the statute-book’ i 
and they refer to Ramanandi Kuar v. Kalavati Kuar*, where their Lordships of the 
Judicial Gommittee point out that the language of a statute should be examined 
to ascertain its proper meaning | 

“‘uninfluenced by any consideration derived from the previous state of the law,” 
This is true where the language of the statute is plain and admits of no doubt. 
The proviso to section 3 uses the reasion “‘ expressly or impliedly reserved.” 
What does “‘ impliedly ” mean? Is there anything clear in the proviso or elsewhere 
in the Act to exclude any implication of ultimate gift from the use of the word 
“ wakj ° by the settlor? We are unable, as we have already stated, to discover 
any indication to that effect. The preamble says that ‘‘ doubts’? had arisen as 
to the validity of family wakfs and that the Act was passed with a view to “‘remove 
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such doubts.” What were the doubts and how were they removed? It seems to 
us legitimate, in interpreting such a statute, to see what was the previous state 
of the law in order to ascertain the true intention of the Legislature. ‘‘ If any doubt 
arises,” said Tindal, O.J., in Sussex Peerage Case} 

“from the terms employed by the Legislaturo, it has always been held a safe mean of collecting 
Se en Bean ani conse of making e statute and to have recourse to the 
preamble, which, according to Chief Justice Dyer (Stowel v. Lord Zouch, Plowden 359: 369) is a key 
to open the minds of the of the Act, and the mischiefs which they intended to redress”, 
PUNUK that principle to the enactment in question it would seem that the framers 
of the Statute intended to uphold the validity of s in favour of one’s aulad 
Nama or descendants) conformably to the views of Abu Yusuf which were 

voured by preponderance of opinion among Mahomedan lawyers. According 
to those views, a reversion for the poor or other charitable object of à permanent 
character on the extinction of the dedicator’s family, may be inf from the 
mere use of the term “‘ wakf” which in itself is taken to imply ultimate benefaction 
for the poor or for any other unfailing charitable purpose. (Sse Ameer Ali’s 
Mahomedan Law, 4th edition, Vol. I, pages 299, 240.) We accordingly hold 
that, unless there are indications to the contrary, the use of the term wakf by a 
settlor may by itself be taken to imply an ultimate dedication for the poor or for 
other unfailing charitable object and that there is nothing in the Act to exclude 
such implication. 

The two Calcutta decisions to which also reference was made, vit.’ Masuda- 
khatun Bibi v. Mahomed Ebrahim? and Tahtruddin Ahmad v. Masihuddin Ahmadi, 
approve the decision in Irfan Ali v. Official Receiver, Agra*, and, in the former case, 
the learned Judges give two additional reasons in support of that view : 

“ If the Legislature intended that the term ‘ wakf’ itself should be taken toimply an ultimate 
eee or other unfailing charitable object, nothing was camer for them than to have plainly 

IO, 


But this reasoning is apt to evoke the comment that it was equally easy for the 
Eme to exclude such implication by express enactment. Then the learned 
Ju say that 

19 Give effect to this contention would be to render the proviso nugatory, for there is hardly 


if ever, a which does not describe itself as a deed of wakf and yet is set up as not having creat 
a wakf.” Š 


In the first place, cases where the Court had to determine whether a grant which 
was not described as a deed of wakf constituted a wakf are by no Means so uncommon 
as the learned Judges imagine. Ameer Ali, J., refers to a few such cases in his 
Judgment (pages 150, 151), and more can be found in the books, And, further, 
i$ no uestion of the proviso being rendered nugatory in the view we are 
inclined to take, for, howsoever the implication may arise, it would still be necessary, 
ee regard to the previous state of the law, to have a itive enactment that an 
implied ultimate dedication for an unfailing charitable object is sufficient to validate 
a family-wakf. | 
A concurrent and immediate gift for permanent charitable objects in a wakf 
created in favour of one’s own children aad descendants has been held to warrant 
the implication of an ultimate trust for those objects on-the failure of the descen- 
dants. Sulaiman, C.J., delivering the judgment of the Court in Mt. Rudia Begum v. 
Suraymal® observed thus : 
` “ Whero the matif has indicated his intention that his object is to benefit his family, and also 
ee pious or charitable purposes, it can be implied that there is an ultimate reservation for 
su puree paiay so when he has provided that a part of the income should be applied to 
such purposes during his own lifetime. If one seal ge namely, the maintenance of his descendants, 
fails, there is no reason why the other object should also fail, and no reason whatsoever why the 
whole income should not be devoted to the remaining object as indicated.” 
These observations are apt to cover the present case and we entirely agree with 
them. 
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It is said that no such implication can arise in the present case because the 
scale of expenditure for the performance of the charities mentioned in Schedule D 
has been fixed by the settlor himself and there is no reference fo the poor in that 
schedule. It is true that the trustees are directed to conduct the charities at a 
cost of Rs. 160, but we do not regard the direction as fixing a permanent scale of 

nditure for their performance. ‘The provision in the deed that on the death 
of the settlor’s wife the income of the properties enjoyed by her should go to augment 
the charity-fund shows that no fixed ae for all time and in all circumstances was 
intended. Reading the wak/nama as a whole we think that all that was intended 
was that the wakif’s sons and their descendants should enjoy the surplus income 
of certain properties specified in that behalf after devoting Rs. 160 per annum to the 
charity. It ghould be noted that one of the objects mentioned in schedule D, oiz., 
feeding the poor on the birthday*of the Prophet, is capable of indefinite expansion 
and might well absorb the entire usufruct of the properties comprised in the deed. 
Though the word “ poor” is not used in the provision for distribution of food, 
there can be little doubt, having to the context, that the settlor intended 
that the poor should be the object-of his benefaction. i 


It was next argued that the provision for the devolution of- the trusteeship 
among the wakif’s children and their descendants for ever, coupled with the fact 
that, while ee for a reversion of the properties to the charities on the death 
of his wife, the settlor made no such provision to take effect on the- extinction of 
his descendants, shows that he never thought of that contingency at all, and-that, 
therefore, no intention of ultimately benefiting the poor or other charitable object 
could be attributed to him. We see no force in this argument. The circumstance 
that the settlor did not think of the possibility of the failure of his descendants has, 
no doubt, been referred to in some cases as tending to negative the implication 
of any ultimate trust (cf. Mi. Rugia Begam v. Suraj Mall), but we think it only explains 
why he made no express provision for it. On a question of implied intention the 
Court has often to find not what the person concerned actually intended, but what 
he may be justly ee to have intended in regard to matters about which he 
did not think at all. The principle is familiar enough in the law of contracts and 
has been stated perhaps nowhere better than by Lord Watson in Dahl v. Nelson, 
Donkin & CGo.? ; i 

"There ma be man uities within the contemplation of the contract whi 

were not y EEPE T minds of the parties take time of sana it, eee 
of these possibilities becomes a fact, the meaning of the contract musi taken to be, not what 
the patties did intend (for they had neither thought nor intention pala it), but that which the 
parties, as fair and reasonable men, would presumably have agreed upon if, having such posibility 
in view, they had made expres provision as to their several rights and liabilities in the event of its 
Occurrence. 
The poa is one of construction, and is, we apprehend, applicable to the cons- 
truction of grants as well as of contracts. Applying that principle- to the wakfnama 
in question we have little doubt having regard to its terms and the surrounding 
circumstances, that if the wakif had thought of the possibility of the extinction of 
his line of descendants and provided for the ultimate destination of the properties 
in that event, such provision would presumably have been in favour of the charities 
named in schedule D. 

It follows that the wak/nama satisfies the requirements of the proviso to section 3 
of the Mussalman Wakf Validating Act, 1913, and must be upheld as valid. 

The appeal is, therefore, allowed and the decree of the Court below will be 
modified as follows: the properties mentioned in schedules A to A-g of the plaint 
shall be excluded from the scope of clause (1) directing partition and delivery of 
“possession ; the plaintiff shall, however, be entitled to an account from defendants 

1 to 3 of the profits of item (2) of schedule A and of the lands mentioned in schedule 
A-3 from goth July, 1936. In other respects, the decree of the lower Court is 
confirmed. The costs of all the parties in this Court will come out of the estate. 


VS. ———— Appeal allowed and decree modified. 
I, AIR. 1996 All, 404. = a, (1881) 6 A.Q. 98, 59. 
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IN THE HIGH COURT OF JUDIOATURE AT. MADRAS. 
PRESENT — MR, JUSTICE WADSWORTH AND MR. JUSTICE RAJAMANNAR. 


‘Chavakula Yanadamma and another i .. Appellants* 
D. ‘ 
“Chavakula Venkateswarlu and others .. Respondsnts. 
Registration Act (XVI anerded Act (XXI » Sóti —Awerd 
Qf arbitrator in dispute Gas! ag a sr mas pep ae A ©) Ing aS a 


The plaintiffs, mother and daughter, hed a right to maintenance and the first laintiff the mother 
was demanding from the first defendant, her deceased husband’s undivided brother an mana 
“of property in lieu of the right to maintenance. The dispute concerned the quantum of property 
ng) . Kaun si 
‘the arbitrator settled the dispute by making certain arrangements for the enjoyment of the er- 
ties and making provision for the residence of the mother and daughter and the” marriage of 
ican aa It conchided reciting that the first plaintiff should take immediate possession of the 
allotted to her and both parties gct the necessary documents executed and 
registered incurring the necessary expenses in equal shares. On a question whether the award was 
compulsorily registrable, 
um Of propeny Gal the tenes T pitrator settled the dispute between the parties only as to the 
it di . 


-and havi regard tb f ; ( (v) fine : ee NE aj 
to tbe terms of sectio tion A : 
registered and would be admisuble in evidence without me Bag ct, 1t,d1d not require to be 

Appeal against the decree of the Court of the Subordinate Judge of Tenali, 
dated 14th October, 1944, in O.S. No. 29 of 1943. 


V. Subramanyam for Appellants. - 
A. Kotayya-and K. Ramamurti for Respondents. 
The Judgment of the Court was delivered by 


Wadsworth, 7.—The appellants are mother and daughter, the first appellant 
‘being the widow ofone Venkata Krishnayya who died,in 1936. Venkata Kri 
was the undivided brother of the contesting respondent, the first defendant in the 
lower Court. The appellants filed the suit for a declaration that they were entitled 
to certain properties in lieu of maintenance as a consequence of the award of an 
arbitrator, who is impleaded as the fifth defendant in the suit. The allegations 
in the plaint were that the first plaintiff is legally entitled to a half share in the 
family properties for the maintenance of herself and her daughter, that the first 
defendant was refusing to give proper maintenance to the plaintiffs who threatened 
legal proceedings, whereupon mediators intervened, and on heir suggestion the 
dispute was referred to the fifth defendant as an arbitrator,;-who decided that the 
suit properties should be given to the plaintiffs, that the plaintiffs got possession 
in pursuance of this decision but their possession was threatened by the first defend- 
‘ant and his supporters, defendants 2 to 4. Along with the plaint, a copy of the 
award Ex. P-1, dated goth July, 1943, was filed. 

The written statement of the first defendant denied that there was any failure 
to maintain the plaintiffs and alleged that the arbitration by the fifth defendant 
was collusive and that the award was vitiated by gross misconduct on the part of 
the arbitrator and that it was illegal because the arbitrator had exceeded the scope 
‘of the reference. There is also a plea that the suit for bare declaration was not 
maintainable, but no plea was taken regarding the non-regi tration of the award. 
The date of the award is 29th July, 1943. ‘The suit was filed on the 7th August, 
1943, and the first defendant’s written statement was filed on 16th October, 1943, 
when there was still time to have the award registered. When the issues were 
framed, the question of non-registration was not made the subject of any issue. 


* Appeal No. 594 of 1944. ; zoth November; 1945, 
46 | 
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Even at this stage there was still time for the registration of the award. When 
the suit came on for trial, objection was taken by the first defendant to the receipt 
of the award in evidence on the ground that it was a document which was com- 
pulsorily registrable under section 17 (1) of the Indian Registration Act and had 
not been so registered. This contention succeeded before the -trial Court which 
dismissed the suit without finding on the other contentions raised in the issues and 
also rejected, as a consequence of the dismissal of the suit, a petition filed by the 
plaintiffs pee that the plaint might be converted into an application under 
section 17 of the Indian Arbitration Act X of 1940. 

The question which we have to decide in this appeal is therefore whether 
the lower Court was right in excluding the award on the ground that it was not 
registered. No doubt the objection was one which could have been met by the 

laintiffs if it had been taken in th® first instance in the written statement of the 
t defendant or at the time when the issues were framed. The belated-nature 
of the objection is a matter which might well have been taken into consideration. 
in awarding costs, but it cannot be a ground for treating the document as admissible 
in evidence if by law it is inadmissible. 

The reference to arbitration is Ex. P-2 which is vague in its terms. It merely 
_ states that the dispute between the first plaintiff and brother-in-law, the first 
defendant, was being referred to the arbitrator for settlement and that both parties 
agreed to abide by his-decision. The first plaintiff also agreed to cénvey to her 
daughter the property which mighi be given for her share without effecting any 
alienation. Itis,also stipulated that, if cither of the parties should fail to abide 

the decision, the other p shall have the right to have the decision filed in 
urt and enforced through the Court. 


Ex. P-1 the award after stating the nature of the dispute namely, the way 
in which the expenses of the maintenance of the first plaintiff and the education, 
protection and marriage of the second plaintiff should be met from the joint family 
property of the deceased husband of the first plaintiff, goes on to state that the 
arbitrator in consideration of the circumstances is making the “ following arrange- 
ments.” It provides that certain land should be utilised for the marriage of the 
second plaintif either by selligg the pro or by some other means and that the 
property allotted to this purpose should be enjoyed by the first plaintiff pending 
marriage. Then follows a provision that certain pro should be given for the 
maintenance of the two plaintiffs and for the dowry of the second plaintiff at the 
time of her marriage. Of the land so allotted it was decided that the first plaintiff 
should enjoy one acre for her life without the power of alienation and that after 
her death, the second plaintiff should take this one acre with full rights of gift, 
sale, etc., and the balance of one acre 5 cents should be taken delivery by the 
second plaintiff, that the whole of the two acres and five cents should be presented. 
to the second plaiatiff as dowry at the time of her marriage but that only one acre 
and five cents should be actually delivered to her on her joining her husband, the 
remaining acre passing to her only on the death of the first plaintiff’ Then 
follow certain provisions regarding vessels and cattle, and it is provided that one 
half of the residential house should be enjoyed by the first plaintiff for life. The 
award concludes by reciting that the first plaintiff should take immediate possession 
of the lands allotted to her and that both parties should get the necessary documents. 
executed and registered incurring the expenses in equal shares, 

It has been held by the trial Court that this document creates an interest in 
immoveable properties worth more than Rs. 100 and that therefore it is compulsorily 

istrable. it is no doubt well settled (vide Skinner v. Skinner! and Lakshmamma v. 
Kameswara',) that when a document creates, declares, assigns, limits or extinguishes 
any right, title or interest in immoveable property of a value exceeding Rs, 100 
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it must be registered, even though the document itself contains a clause contem- 
plating the execution of a more formal registered document in futufe. Since the 
amendment of the Registration Act in 1929, an arbitrator’s award is not excluded 
from the operation of section 17. The only question is whether the award now 
under consideration does itself create, declare, assign, limit or extinguish any right, 
title or interest in immoveable pro , OF eke: it merely creates a right to 
obtain another document which will, when executed, create, esis assign, limit 
or extinguish any such right, title or interest. If the latter is the case, then sub- 
clause (v) of clause (2) of section 17 will exempt the award from the necessity of 
registration. 

When there is a dispute between parties and that dispute is referred to an 
arbitrator whose decision the parties agree to accept, there is, in fact, a contract 
between these parties, the final terms of which will embody the decision of the 
arbitrator on the point referred to him. If the nature of the contract between 
the parties is such that it actually declares or creates or assi any interest in 
immoveable property, the award just like any other contract having that effect, 
must be registered. If, however, the contract between the parties merely relates 
to the terms on which one party shall have the right to demand from L other 
party a future conveyance of property, then the award whiçh settles the terms 
upon which this future conveyance should be made, is nothing more than part 
of an t to convey, and it is well settled that an agreement to convey in 
future falls under the exception in section 17 (2) (v) of the Registration Act. 


We are not concerned in the present case with a reference to an arbitrator 
concerning the division of properties to which the parties are already entitled. 
No doubt, in such a case, the completion of the bargain by the award of the arbitrator 
would of itself declare the shares in the title already possessed jointly by the dispu- 
tants and no further conveyance would be necessary. The position in the present 
case was that the plaintiffs had a right to maintenance the first plaintiff was 
demanding an assignment of property in lieu of the right to maintenance. The 

ispute concerned the quantum of property and the terms on which it should be 
assigned. The decision of the arbitrator settled this dispute but it did not of itself 
operate as a conveyance ; nor could a mere declaration suffice to. give title to the 
plaintiffs when a conveyance was obviously necegsary. It seems to us therefore 
that the most that this award, read as part of the contract between the ies, 
could achieve was to give to the plaintiffs a right to require the first defendant to 
convey to them the property selected by the arbitrator. In this view, we are of 
the opinion that the award, Ex. P-1, stands on no higher footing than an agreement 
to transfer in future, and having regard to the terms of section 17 (2) (v). of the 
Indian Registration Act, it does not require to be registered. 

In this view, we allow the appeal with costs and remand the suit to the 4rial 
Court for disposal on the merits. The trial Court will give thé plaintiffs an 
opportunity, if so desire, to amend the plaint so as to convert the suit into 
an application er section 17 of the Arbitration Act X of 1949. 


The Court-fee on the memorandum of appeal will be refunded. | 
V.S, ; Appeal allowed. 
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IN FHE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justro Yanya ALI. 
The Executive Officer, Panchayat Board, Tadepalligudem .. Petitioner* 


D. 
Bandapalli Ayodhyaramayya .. Respondent. 
Madras Local Boards Act (ZIE o ca anlage 193 and 207—Obkgation to obtain a licences wader- 
of ths property. 


SI ae ad agan aapa jan aa gadah a aa aba ag ie ngi ang a se ri 


I 
w 

application for such a licence and in either case it is the particular delinquent that could be 

under the provisions of section 207 read with section 193. Hence burning of bricks by an 


with section 199 of the Act for failure to make such an application. 


Petition under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the High Court will be pleased to revise the order of acquittal dated 
September, 1945,in C. G. Nos. 610, 611 and 629 of 1945, Stationary Sub-Magis- 
trate’s Court, Tadepalligudem. | 

B. V. Subramanyan for Petitioner. 

S. Ramamoorthy for Respondent. 

The Court made the folowing 

OrDER.— These three cases raise the question whether the balai of bricks 
by an ‘‘ occupier ” in a place belonging to an owner entails on the owner the liability 
under section 193 of the Madras Local Boards Act to apply for and obtain a licence, 
and whether in the absence of such application owner, he is guilty of an 
` offence under section 207 read with section 193 of that Act. It is admitted that 
the accused himself did not burn the bricks but that D. W. 2 did so as an occupier. 
The learned Magistrate who tried the case acquitted the accused on two grounds. 
The first is that there is no evidence that the accused himself burnt the bricks, 
ee ee eee 
Carrying out a trade but was for the private purpose of the occupier D.W. 2. He 

ointed out that in schedule VIII the description of the offence under section 193 
15 in the words “ using a place for an offensive or dangerous trade without a licence.” 
There is no evidence on record to show that the burning of bricks in these cases 
amounted to “an offensive or d us trade.” It is not necessary to go into the 
second question. But with to the first, I am disposed to agree with the 
contention advanced on be of the ndent that where there is no occupier 
the obligation to apply for and obtain a licence under section 193 of the Madras 
Local Boards Act is on the owner, but where there is an occupier who was responsible 
for doing the Act or process which required a licence, it was for him to make the 
application and in ei case it is the particular delinquent that should be charged 
under the provisions of section 207 read with section 193. It is significant that in 
sub-section (2) of section 193 it is mentioned that the.“ owner or occupier of every 
such place” shall apply to the executive officer of the panchayat for a licence. 
It is not enacted that both the owner and the occupier should do so. It is for the 
authority to make enquiries as to who actually used the place for any of the specified 
purposes and to proceed against such n. Since in this case it is admitted that 





the accused did not use the place for ing bricks but that D.W. 2 did so, I am 
of opinion that the Magistrate was right in acquitting the respondent in all these 
three cases. 
The petitions are dismissed. . 
V.S. Petitions dismissed. 
*Or, R Q N and 93 of 1 : uly, 1945. 
(Ge. R. P. Nos 8 Bo a ee a pee ee 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :— Mp. Justice KUPPUSWAMI AYYAR. 
Amritlal N. Shah .. Petitioner" 
v 


V. Nageswara Rao .. Respondent. 
nd pagenan a Era aaa a, Waga a by lessor wader order of magistrats 
procered on wrong information—I} amounts to ““ ls” qviction exston—Dropping 
Qf procesdim,s under section 145 (5)— Wher issible— Absence of violence—I} ground for dropping 
proceedings—Continwance of breach of peace— {f necessary for making order. 

Where it is found that the petitioner, a lemec, was in possession and had been evicted by the 
lessor only by notice obtained on incorrect representation to the Magistrate and it was onl by the 
issue of a notice on such incorrect recitals that the petitioner's servants were made to vacate the buil 
ding, it must be considered that there was a fo c eviction of the petitioner, and an order should 
be made declaring that the lessee is entitled to be in posess#@n, that he was in posicssion, that he was 
forcibly ousted and is entitled to have his posesion restored. 

It is only if there has been a subsequent settlement or if the petitioner agreed to gi his 
lease and not to claim back possession of the p erty fiat action can be taken nden sechica ia) (5) 
of the Code of Criminal Procedure and i dropped. Merely because there has 

þe a f 


ed. A continuance of the breach of the peace is not necessary before 
. Kamal Kuit) v. Udayararma Raja Valia Raja x Chtrakkal, (1912) 2g 
M.L.J. 499: I.L.R. 36 Mad. pier eerie ve ORE Ambalal Al 1926 Bom. gil 

iHa v. Tara, A.J 1989 . 108 relied on. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Additional First 
Class Magistrate of Rajahmundry dated 2nd March, 1945 and made in M.C, No. 12 


of 1944. 

D. Surpaprakasa Rao for Petitioner. < 

B. Jagannadha Das and T. P. Gopalakrishna Atyar for Respondent. 

The Court made the following 

ORDER.— This is a petition to revise the order of the Additional First Class 
Magistrate of Rajahmundry in M.O. No. 12 of 1 dropping further proceedings 
under section 145 (5), Criminal Procedure Code” The petitioner had taken on 
lease the Hanuman Palace also called Amrit Talkies in Lakshmivarapetta at Raja- 
mundry from the respondent and another, and he was jn possession of the same till 
oth Sa eae 1944. The petitiorer is a person who belonged to Bangalore ard 

e had taken this building on lease for running cinema shows. The petitioner had 
taken a licence. Representing to the District Magistrate that under the terms of 
ihe lease (he licence haud betaken by Hien onl in the name of the lessor, the lessor, 
the respondent, got the licence issued to himself and a notice was also issued saying 
that the ondent was entitled to possession. The notice ran as if the District 
Magistrate consulted the Government Pleader and had accepted his opinion, 
Accordingly, when the petitioner was absent his manager and others were sent out 
and the respondent went to the Talkies got possession of the property and 
to run the show. The petitioner got information from his manager and o 
servants and came to Rajamundry and filed this petition. A preliminary order 
was issued by the Magistrate, saying that there was a dispute about possession 
and an apprehension of a breach of the peace. The respondent was directed to 
file a statement. Inquiries were also made. Documents were filed. The learned 
District Magistrate found that the petitioner was in possession till gth or 10th October, 
1944, when he was dispossessed ; but he was of opinion that as there was no subse- 
quent actual breach of the peace and as the parties were peaceful, no action need 
be taken and dropped the proccedings. 

The Magistrate has found on the evidence that the petitioner was in possession 
and it is also in evidence that the notice was issued on incorrect information. There 
is nothing in the lease to indicate that the petitioner was not to obtain the licence 
in his own, name but should obtain it in the lessor’s name. To that extent, the 


*OrL.R.C. No. 568 of 1945. ` asth March, 1946. 
(Orl. R.P. No, 527 of 1945). l 
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representation was wrong and the Magistrate’s notice was therefore based on 
incorrect information. Thisis not disputed, before me. But what is urged before 
me is that the lease contained a clause of forfeiture for non-payment of rent. As 
a matter of fact, this ‘lease was originally for one year, and there was a subsequent 
settlement under which a larger rent was payable, and the petitioner was paying 
it. Itis also in evidence that there was a suit for the rent prior to these proceedings 
and that there was no prayer in that suit for enforcing the forfeiture. From the 
records, it is clear that the petitioner was ee eee ul the date on which he was 
evicted, and it is true that they did not take up cudgels or use violence to resist 
the entry the respondent. But there is no doubt that in the absence of the 
petitioner the and other servants had no other go, since the notice of 
the Magistrate was shown to them; and since it was a notice issued on a mistake, 
such an eviction should be considered to be an eviction by force. It is not in all 
cases that actual force should be used before it could be said that the eviction is 
a forcible one. Misrepresentation and improper threats ffesides these are sufficient 
to constitute forcible dispossession, and there were these in this case. It was by 
getting the licence cancelled and by getting it issued in the name of the lessor and 
by having the notice issued by the Magistrate that the servants and others were 
made to leave. Therefore it cannot be said that the preliminary order of the 
Magistrate saying that there was an apprehension of breach of the peace and that 
there was forcible ead totale was incorrect. As a matter of fact, the further 
proceedings clearly indicated this. But what happened is that the petitioner did 
not take the law into his own hands and enter on the property. If the contention 
of the respondent is to be accepted, it would mean ee -abiding citizens who are 
prepared to leave the matter to be decided by the Court instead of taking the law 
into their own hands are not to have the benefit of an order under section 145, 
if they are peaceful. This is not a case in which matters should have to be dropped 
by reason of section 145 (5). It is only if there has been a subsequent settlement | 
or if the petitioner agreed to give up the lease hold right it and not claim to get 
back possession of the property, action can be taken ae section 145 (5). Merely 
because there has been no further violence, it could not be said that cannot 
be a breach of the peace and proceedings should be dropped. As it was found 
that the petitioner was in possession and had been evicted only by notice obtained 
on incorrect representation to the Magistrate and only by the issue of a notice on 
such incorrect recitals that the petitioner’s servants have been made to vacate the 
building, it will have to be considered that there was a forcible eviction of a person 
entitled to be in possession. ` 

As pointed out in Kamal Kutty v. Udayavarma Raja Valia Raja of Chrakkal’, 
it is not n that the continuance of a breach of the peace is necessary before 
a pa order could be passed. Vide also Bat Jiba v. Chandulal Ambalal? and Gurditta 
v. Taza’. ; ; 

I accordingly set aside the order of the lower Court and instead declare that 
_ the petitioner is entitled to be in possession, that he was in possession, that he was 
forcibly ousted by the respondent, that he is entitled to have his possession restored, 
and that he will be put in possession of the property which is the subject-matter 
of EF proceedings. ; : 

K.S. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTIOE Yanya ALI. 
The Executive Officer, Panchayat Board, Tadepalligudem .. Petitioner* 
v. 
Bondapalli Ayodhyaramayya .. Respondent. 


Medras Local Boards Act (XIV of 1920), sestions 193, 207 and schedule Vil—Storage and boiling of 
paddy withoat a license Not mada an Jene punishable under the Act 





I. (gra) 23 M.L.J. 499 :1.L.R. 36 Mad. 275. 3. A.I,R. 1939 Lah. 108. 
2. 1926 Bom, gI., 


* Or. R. C. Nos. 145 and 146 of 1946. goth July, 1946. 
(Qr. R. P. Nos. 199 and 140 of 1946). 
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Storage and boiling of paddy without a licence has not been made an offence under any of the 
provisions of the Madras Local Act. Neither of these items is specifically mentioned in 
schedule VII of the Act, nor could they come under the residuary item (g) of the same schedule, 
Hence, boiling of paddy or storing of paddy without a licence does not constitute an offence under 
section 193 and could not be made punishable under section 207. 

Petitions under sections 435 and 439, Criminal Procedure Code, 1898, prayi 
that the High Court will be pleased to revise the order of acquittal dated 28 
September, 1945, in C. Q. Nos. 619, and 614 of 1945, Stationary Sub-Magistrate’s 
Court, Tadepalligudem. 

B. V. Subramanyam for Petitioner. 


S. Ramamoorthy for Respondent. 
The Court made the following 


OrpEr.—These two cases can be dealt with together as they ratse a common 

int. In one case the respondent-accused was charged by the Executive Officer 
eee Board, Tadepalligudem, who is the petitioner here, with having without 
a licence boiled paddy. In the other case he was charged with having stored 
paddy without a licence. The aan case was that for both these processes 
it was necessary for the é to obtain licences under section 193 read- with 
schedule VII of the Madras Local Boards Act. The learned Magistrate in acquitting 
the accused has pomted out that neither of these items is specifically mentioned in 
schedule VII that therefore boiling of paddy or storing of paddy did not constitute 
offences under section 193 and could not be made punishable under section 207, 
He also considered the question whether they could come under the residuary 
item (q) of Schedule VII which speaks of a person generally “ doing in the course 
of any industrial process anything which is likely to be offensive or dangerous to. 
human life or health or property.” It has been pointed out by the Magistrate 
that there is no evidence to show that either of these processes was likely to be 
offensive or dangerous to human life or public health. My attention has not 
been drawn to any other provision under which storage or boiling of paddy has 
been made an offence punishable under the Madras Local Boards Act. I see 
therefore no reason to interfere with the order made by the learned Magistrate. 


The petitions are dismissed. _ 
V.S. Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSrOR HORWILL AND Mr. Jusroe SHAHABUDDIN. 
Valli Ammal and others „~ .. Accused.* 
Criminal Procedure Code (V sections 236 2 and wader 
(V of sa 236, 237) saber 423—Charges section SOR and 


section 380 Indian Penal suction 93o Aequitial by High Court 
g e ee ee T go2—Comiction under sation 411, Indian Penal paia Asih jab aa 


The two appellants were charged with the offence of murder and convicted, the 1st being sentenced 
to death and and to transportation for life. The High Court held that the evidence against 
the 1st appellant showed beyond all reasonable doubts that she was responsible for or participated 
in the murder but that as she was a woman with a very kn, Sa O aa aa the- 
lesser sentence so that the child will not be deprived of its na guardian. 

As regards the second appellant who was orginally charged under section 380, Indian 
Penal Code, also but was acquitted of that charge after the conviction for murder, the High 
Court held that there was no clear evidence that she partici ated in the murder and that she was 
therefore to be acquitted of the charge of murder. But the High Court felt that ahe was guilty under 
section 411, Indian Penal Code of being in possession of property which she knew been stolen 
from the person of the deceased. On a question whether she could be convicted under section 411, 
Indian Penal Code, in view of her acquittal of the charge under section 380, Indian Penal Code, 

Field, that there was nothing in section 237 read with section 236 of the Ormminal Procedure Code, 
to suggest that when a person is charged with murder, that person cannot be convicted of an offence 
under one of the property sections and therefore the second appellant could be convicted under sec- 
tion 411 even though not charged under that section. But even though section 499, Criminal Pro- 





R.T. No. ag of 1 


5 | 29th January, 1946. 
(Cl. Appeal Nos. 867 of 1945 and 37 of 1946.) » 1948 
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cedure Gode empowers the High Court to do so, as the second appellant had been acquitted of 
the charge under section 380, ian Penal Gode—to which a charge under section 411 would be 
‘a minor doctrine of awirefois acquit prevented the High Court from now convicting 
that accused of that or any lesser offence. t appellant should not have been acquitted of the 
charge under section 380, Indian Penal Code, until the time for filing an appeal had expired. 

Daulat Ram v. King , (1983) IL.L.R. 8 Luck. 518 Not followed. Begu v. King Emperor, 
(1925) 48 M.L.J. 643; LR, 52 i 191 ; IL.L.R. 6 Lah, 226 (P.C.). Referred to. 

Trial referred by the Court of Session of the Tinnevelly Division for confir- 
mation of the sentence of death ae upon the said prisoner in Case No. 109 of 
the Calendar for 1945 on 20th November, 1945 and appeal by the said prisoner. 


V. V. Radhakrishnan for 1st Accused. 

T. C. Raghavan (Amicus curiae) for grd Accused. 

The Assistant Public Prosecuter (A. S. Sioakaminathan) on behalf of the Crown. 
The Judgment of the Court was delivered by l 


Horwill, J.—The two appellants have been convicted by the learned Sessions 
Judge of Tinnevelly on a charge of murder. : 


There were three accused in the lower Gourt. The first was Valli Ammal, 
one of the appellants. She was sentenced to death. The other appellant was 
the third accused in the lower Court, who was sentenced to Transportation for 
life. The second accused in the lower Court was acquitted. 


' The deceased person had been suffering for a long time from cancer of the 
uterus, of which disease she was slowly dying. On account of this disease, there 
was a foul smelling discharge from her uterus, which made her presence unbearable 
to her husband, P. W. 3, and to his second wife, P.W. 4. e result was that 
ahe was removed to a separate hut, where she was cared for by the first and second 
accused, a mother and daughter, and at times by the third accused, a friend. . 
On the morning of Tuesday, the 14th of August last, the deceased was found 
Tying dead with no marks of violence that were apparent to those who then saw 
her. Her jewels were however missing ; and when the doctor found that she had 
met her death by throttling, suspicion at once fell on the three accused, who had 
been attending on her. e third accused was questioned first by the police and 
she made a confessional statement. ‘This led to the other two women being question- 
ed, who also gave confessions. The confession of the second accused was not 
admissible under section 27 of the Evidence Act, because it did not lead to the 
discovery of any material fact. That is the reason why the learned Judge 
acquitted her. The learned Judge however admitted a great part of the con- 
fessional statements of the first and third accused ; and the portions admitted showed 
that they had participated in the murder. Upon reading through these confessional 
statements, we find that the learned Sessions Judge admitted more than was strictly 
necessary to discover the material fact that the jewels of the deceased woman were 
an tho possession of the accused. The portion of Ex. E, the confessional statement 
of Valli Ammal, the first accused, which we consider to be admissible is this :— 
” I removed the two pambadams and two mudichus worn in the ears and the gold suthuru worn 
in the neck by Tharuvai Achi, Chellathamma (deceased). We shared the jewels that night. I 
gave M (third accused) the pair of pambadams taken from Tharuvai Achi. einer, ei 
and myself took the remaining two gold muduchus and thali suthuru, taken from Tharuvai Achi, 
I ake kan them in a pot in the store room of my house. J shall take out and produce the same.” 
The admissible portion of Ex. C the confessional statement of the third accused, 


18 :— l 
““Valliammai (first accused) gave me the two pambadams removed from Tharuvai Achi’s 
ears for my share. I tied them in a piece of cloth torn from my old saree and hid them in the roof 
of my house. I shall take out from the roof of my house, where f have kept and produce the pamba- 
dams of Tharuvai Achi given by Valliammai. By Tharuvai Achi I mean the deceased Chellathammal 
of the southern house”, 

When the first accused was questioned by the Committing Magistrate she admitted 
that she had been in possession of the jewels and that she had taken them from 
the person of the deceased. She said: - 


11] VALLI AMMAL, In re. 353 
“At about 9 A.M. OD Tuesday morning, l went as usual to the house of the deceased. I called 


. saang e abort 2 
removed. ‘These were not divided and I did not I ME “ahs Gs ok share,’ nor did 1 
give her. It was I who took out this packet from the roof when questioned by the police. 1 gave 
this packet to the Sub-Inspector,”’ 
and later on she said : 


ee es oe She was not conscious. I removed them, thinking 
that ‘ If I remove and get away with ees nobody will Suspeer me ane Jate on ticyican 
be sold and the sale proceeds appropria 


On these statements and on the evidence, the learned advocate for the first accused 

argues that the prosecution has not proved that she murdered the degeased woman. 

He considers his argument srengihened by the conduct of P. W. 3, the husband 

of the deceased woman, and P. W. 4, the second wife of P. W. 3. P. W. g secing 

the deceased woman lying dead without her jewels, and apparently fearing that 

z icion would fall on him and his wife, gave a very foolish statement to the 
e Magistrate, Ex. B. In that statement P.W. 9 said: 


EA kan ei ee at about 10 A.M. for taking food. On coming 
second wife Sudala: Ammal (P.W. pean eee ormed me that when she went to give water to 
ee ie ne IEE EET i Se jg a pale na eaaa gain ie 
eee eae On my going at once and secing her, there was breath) 
The jewels on the neck and the jewels in the ears were misting. I sat by her side. In about 
an hour, she died.” 


In Court, P. W. 3 said that he had given this statement out of fear, that it was not 
true, and that when he arrived in the morning his wife was already dead. Had 
this question whether the deceased was alive in the morning when P. W. 3 returned 
from his fields depended upon the evidence of P. ia 3 and a we would 
have had considerable doubt whether they were sp but the matter 
seems to be concluded by the evidence of P. We I, ann ae who conducted the 
post-mortem examination. His evidence and his post-muriem certificate show 
that death was caused by asphyxia due to throttling. Many of the internal organs 
were congested, the hands a jaws clenched, and the neck was highly congested 
on both sides. There were also marks of finger nails on the throat. Since the 
deceased died of throttling, she could not have survtved the throttling. In other 
words, she must have died while pressure was age a ai to her neck or within 
a few minutes after the pressure was removed statement given by P. W. 3 
to the Village Magistrate on the following morning could not therefore have been 
true. 


- Another witness, P. W. 5, was examined by the prosecution to prove that during 
the night, at about 10 P.m., accused 2 and g had been bathing, a circumstance so 
strange at that time of the night that it threw suspicion on these two accused. We 
find it difficult, however, to attach any particular significance to this fact and the 
learned Sessions Judge did not do so. 


To sum up, the evidence against the first accused is that she took the jewels 
from the person í of the deceased,—a circumstance in itself almost conclusive that 
she participated in the murder. Her statement in Court makes it clear that she 
removed ‘he jewels from the deceased woman before she died or while she was 
dying. She said i in the passage set out above that the deceased was not conscious, 
but that there was still life when she removed the jewels from her body. its 

that some other person, possibly P. W. 4, throttled the deceased and 
that during the few minutes that intervened between the throttling and death, 
the first accused might have entered the room where the deceased woman was 
lying and taken her jewels. In view of the undoubted circumstance that the 
object of the murder was the taking of the jewels and in) view of the statement of 
the first accused herself and her confessional statement, we consider it to be certain 
beyond all reasonable doubt that the first accused was responsible for or participated 
in the murder. 


47 


way 
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The evidence that the third accused participated in the murder is not conclusive, 
because both her statement and the statement of the first accused merely show 
that some of the jewels that were on the deceased person were given by the first 
accused to the third accused as her share. This would show that the third accused 
knew that some offence had been committed; but it is not clear evidence, we 
consider, that the third accused participated in the murder. She has therefore 
to be acquitted of that charge. 

It however seems to us that the third accused was guilty under section 411 of 
the Indian Penal Code of being in possession of property which she knew had been 
stolen from the person of the deceased. It has been argued on the authority of 
Daulat Ram v. King-Emperor) that when a person is charged with murder, he cannot 
be convicted ef an offence under one of the property sections. Section 237 read 
with section 236 does not however fuggest thet any such limitation is laced on the 
Court. The appellant in C. A. No. 37 of 1945 could undoubtedly have been 
charged under section 411, in that her possession of the property was part of the 
evidence of her participdtion in the murder ; and since she could have been charged 
under section 411 she could, under section 237, have been convicted under section 411. 
In Begu v. King-Emperor*, their Lordships of the Privy Council had to consider 
whether a person who was charged under section 302 of the Indian Penal Code 
with murder could be convicted under section 201 of the Indian Penal Qode of 
causing the sya Vcr of evidence. Their Lordships referred to sections 236 
and 237 and held that in view of the wording of these sections they could entertain 
no doubt that the procedure adopted by the Court below, even though the accused 
was not specifically charged with that offence, was a proper procedure and one 
warranted by the Criminal Procedure Code. The argument in Daulat Ram v. 
King- ort would apply equally to section 201 of the Indian Penal Code; and 
so must be deemed to enunciate bad law in the light of the Privy Council decision. 
We have therefore no doubt that the third accused could be convicted under 
section 411 even though not charged under that section. 


There is however a difficulty in the way of our convicting this appellant under 
section 411, Indian Penal Code, even though section of the Criminal Procedure 
Code would in our opinion empower us to do 80 ; t is that the third accused 
was originally charged under section 380, Indian Penal Gode—to which section 411 
would be a minor charge—which charge was separated from the charge of des 
After the Sessions Judge convicted the third accused of murder he acquitted her 
of the charge under section 380, the charge being withdrawn by the Public Prosecutor. 
As the appellant has been acquitted of the charge under section 380, Indian Penal 
Code, we feel that the doctrine of autrefois acqutt prevents us from now convicting 
the accused of that or any lesser offence. Clearly, the appellant should not have 
been acquitted of this charge until the time for filing an appeal had expired. 

Because of this difficulty in poner the appellant under section 411, Indian 
Penal Code, the learned Assistant Public Prosecutor has argued that the appellant 
is guilty under section 201 of the Indian Penal Code of concealing evidence of an 
offence either of murder or of rob with the intention of screening cither herself 
or the first accused. We. feel ah EPR whether she can be said to be guilty 
under this section ; because the third accused did not take the jewels to screen an 
offender, but to cause unlawful gain to herself. The learned Assistant Public 
Prosecutor has attempted to distinguish between mere possession of the jewels by 
this appellant and the concealing of the jewels by placing them in the roof. As, 
however, the third accused is poor and probably does not possess a trunk or 
any other suitable receptacle for keeping jewellery, we are not at all sure that 
the roof, the place from which the jewels were recovered, was not the natural 
place in which this appellant would have kept the jewels, even if she had obtained 
them honestly. “We are not therefore ashe that in placing the jewels where 
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she did, the appellant attempted to screen either herself or the first accused from 
any charge. 

The only question is with regard to the sentence to be imposed 
om the first accused. ae fecl that as she is a woman with a se youn child, 
it would be better to impose the lesser sentence, so that the child not be 
deprived’ of its natural guardian. 


In the result, the appeal by the first accused is allowed to the extent of reducin ene 
her sentence to one of transportation for life. The appeal of the third accu 

is allowed in toto. Her conviction and sentence are set aside, and it is ordered that 
she be set at liberty. 


V.S. 8 ` Seniencs on first accused reduced. 
o Conviction of third accused set, aside. 


IN THE HIGH COURT OF- JUDIGATURE AT MADRAS. 
Present :—Maer. Justice HORWILL. z 
A. S. Varadaraja Ayyar .. Appellant* 
v. | 

Rama Pattar’s son Kailasam Ayyar and others .. Respondents. 

ira aon lar lps aia djawi aL ai ded A ETAL taal gari alee E Seale as 
Department—Subssquent mortgage—No application by ee ancs certifcate—Suit 
charge— Moartgag if cen land mani of mice of charge — ae ie sof ie 
and 15 binding on the morigag 

A sakeholder of a kurivari entered into an agreement with the mbacriben and created a charg 
over certain of his properties as security for the benefit of the subscribers. This charge was entered 


into Book No. IV instead of Book No. I, by a mistake ane anae a Tepa aan. The 
same prop was later aka e sa not © care to for an 
erty morigag ne ed id 


sii his E a A to show that the subscribers intended to abandon the charge 
created in their favour. Ina t by some of the subscribers, to recover the money aid by them 
it was contended by the mo "a representative that as he had no notice Gee pah it was 


not binding on him and that nes iE: 
the new agreement. 

Feld, (1) ii mame ete officer could not render the registration invalid and 
the transaction would be ided it not injure innocent third parties. But the subee- 


quent sae yn Ae yb on eee i ofa acta 
fad coace Of the charge aad hence was binding on the parties, 


(2) Inthe circumstances, ee ea ee aaa 
them under the new agreement and they were entitled to the benefit of the charge created 
under the old agreement, 
Appeal against the decree of the District Court, South Malabar, dated 24th 
Guichen, 1 1944, in A.S. No. 182 of 1943 preferred against the decree of the Court 
of the Subordinate Judge, South Malabar, at Palghat, in O.S/No. 27 of 1996. 


N. A. Krishna Aipar and S. R. Subrahmanyam for Appellant. 

N. R. Sesha Aiyor and S. Venkatachala Sastri for Respondents. 

The Court delivered the following 

JUDGMENT.—A stakeholder of a kurivari entered into an agreement with the 
subscribers and created a charge over certain of his properties for the benefit of 
the subscribers, presumably to afford them some security for such of their moneys 


ight be in his hands. He later m the same property to the third 


defendant, whose rights suusequenty devolved on the eleventh defendant, who 
is the appellant here. 


The contesting respondents in this ap are two subscribers, one of whom 
is the plaintiff, who sued for the return of the money subscribed by him. Some 
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difficulty has been created in this case because of a mistake made by the regis- 
tration department in recording this mortgage in Book No. IV instead of in Book 
No. I. ‘Two points have been ar by the learned counsel for the appellant, 
The first is that on account of this mistake of the registration department 
it would have been impossible for him to have obtained any information, 
had he so applied, of this charge and that it is not therefore aaa on him. The 
second point argued was that it is shown in the plaint itself that the old contract, 
including the arrangement for the creating of a charge on the land, came to an 
end and was replaced by another agreement entered into between the stakeholders 
and the mibect bere whereby the subscriptions were terminated and an arrangement 
made for the return of the moneys due to the various subscribers. 


There cag be no doubt in view of the many decisions referred to in the judgment 
of the lower appellate Court and she cases quoted before this Court that the fact 
that the registration department makes a mistake in entering a charge or a mortgage 
in the wrong book does not invalidate the PoR 6 Nn, however, is 
whether a third party, such as the ap nt, would be entitled to plead that he 
was not bound by it because of the mistake made. In Sateendranath Chowdhuri v. 
Jatesndranath Chowdhuri', their Lordships of the Privy Council had to consider the 
question whether despite the mistake made by the registration department the 
mortgage was nevertheless valid ; and they held that the mistake of the or sapere 
department was a mere defect in procedure covered by section 87 of the Regis- 
tration Act and that therefore the act of registration done in good faith by the 
registering officer would not render the registration invalid, The learned advocate 
for the appellant relies on an old case of this Court, Narasamma v. Subbarayudu?, 
in which the rights of a third party were considered ; and it was held that he could 
not be prejudiced by the negligence of the alience in not getting the mistake made 
by the registration department rectified. ‘There is nothing in the judgment, however, 
to indicate whether the third party in that case applied for an encumbrance certi- 
ficate or not. This decision was interpreted in a much later case of this Court, 
Subbalakshmi Ammal v. Narasimiah*?. The learned Judges there held that the mistake 
made by the registration department was a mere defect in procedure which did not 
invalidate the mo . ‘They then proceeded to consider whether the decision 
in Narasamma v. S ararut kad any bearing on the case under consideration. 
They held that it did not and said: 

‘* Tho observations in also show that one of the maim considerations 

which iran ae (the learned Tie ng raaa v. Subborayedu®) in arriving at their con- 
clusion was the fact that in that case the property had passed to a third party for consideration and 
that he should not be made to suffer because the parties to the document did not take suficient caro 
to get the document entered in the proper book in the registration office.” 
It was similarly pointed out in the Privy Gouncil decision above referred that it 
was a transaction which was binding provided it did not injure innocent persons. 
Can it be said in the present case that the third defendant was injured or suffered 
by the negligence of the subscribers in not getting rectified the mistake made by the 
registering officer? Under section g of the Transfer of Property Act, | 

“a person is said to have ‘ notice’ of a fact when ho actually knows that fact, or when, but for 
wilful abstention from an enquiry or search which he ought to have made, or gross negligence, he 


ing that the third defendant had no actual knowledge of the ent 
and of the charg on the property, he admittedly abstained from ing any 
enquiry or sear documents in the third defendant’s favour contained a 
recital of the mortgagor that these properties were not encumbered ; but the third 
defendant should clearly not have contented himself with the mere asseveration 
by the stakeholder that there was no encumbrance on the property. He should 
have made further enquiries; but did not do so. Therefore ho must be deemed 
to have had notice of this alienation. He could ‘not be said to be injured by this 
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negligence of the subscribers when he made no enquiry of any kind. If he had 
applied for an encumbrance certificate and had been told that there was none 
and had taken action on that representation by the Registrar, then he would 
undoubtedly have been injured by the negligence of the subscribers ; but he could 
not be injured if the action taken by him did not arise out of the negligence of the 
subscribers. I entirely agree with the lower Court in holding that this charge is 
binding on the appellant. 

According to the plaint, after thirteen instalments had been paid and only 
three instalments remained to be paid, the stakeholder being dead, his son 
entered into an agreement with the subscribers whereby they decided that there 
was no need to auction the Jast three instalments, and that after certain deductions 
were made, the sum in hand should be divided amongst the subscribers each accord- 
ing to his share on the instalment dates. It issargued that the old agreement was 
thereby abandoned and replaced by this new agreement. It does seem as if this 
was a variation to the original agreement entered into; but even if it was, there 
is no reason to believe that the subscribers intended to abandon the charge that 
had been created in their favour to secure money that they had paid. It was in 
order to protect them against such a contingency as this that the charge was created. 
Even if the parties entered into a new agreement regarding the remaining instal- 
ments, they almost certainly intended that the agreement with regard to the charge 
on the property should be carried forward and become a part of the new agreement. 
It is argued by Mr. Ramakrishna Aiyar that the plaint does not say so. It is true 
that it does not do so in so many words ; but there can be no doubt, upon reading 
the plaint as a whole, that the plaintiffs did claim that they were entitled under 
the new agreement to a charge that -had been created by the orieinal agreement. 
I am therefore not prepared to say that the security which the subscribers had 
insisted upon creating for their own protection was abandoned in the new agreement. 


On both the grounds the appeal fails and is dismissed with costs, one set. 
V.P.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Jusriaz Yanta ALI. 
Murikipudi Ankamma .. Appellant* 
D. 
Tummalacheruvu Narasayya and others .. Respondents. 


Gift deed—Construction—Gift if conditional or absoluls—Raocation oo atm en Ag 
Subsequent sales by donor and donee to different persons—Rights of parties—Tr er of Property Act (IV of 
1882), section 41—Applicability—Trangferee from donor if entitled to any equtiy. 

A donor by a deed of gift conveyed to the donee the suit properties and the relevant words in 
the deed were to this effect, “I have a belief that you would maintain me well during m lifetime. 
And as I bear affection towards you, I have got the idea of conveying my property to you. erefore 
I have compeyed to you under dhakal the property worth Rs. 800.” 

By a later document, he revoked the same and some years later sold the suit properties to the 
appellant. The donee in his turn sold the same properties to the plaintiff. In a mnt the plaintiff 
for a declaration of his right under the sale to him and for possession it was contend kaa a 
deed was conditional and that the donor was entitled to revoke it when the condition was not ed 
and that therefore the revocation was valid and the donor had the right to transfer the properties 
to the appellant. |, 

Held, that the gift deed was valid, that it was not conditional but absolute, that it was intended 
to be given effect to and hid been actually acted upon and therefore the revocation by the later deed 
was not valid and operative. f 

Balbhadar v. Lakshmi Bai, A.I.R. 1930 All. 669, explained. 


Passage in White and Tudor’s Leading Cases, 6th edition, page 353, referred to. 
On a further contention that the appellant was entitled to the equity contemplated by section 41 
of the Transfer of Property Act as a transferee from an ostensible owner, 


.* 5., A. No. 64 of 1945. 12th March, 1946. 
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Held, that the present case did not fall within section 41 of the Transfer of P Act. If 
the donor had power of revocation, and he validly revoked the gift, he became the te owner, 
If he had no power of revocation at all, he ceased to have any interest or right in the property on his 

himself of his title in favour of the donee, in which case there is no question of the donor 
con after the gift to be an ostensible owner, and of any equity arising in favour of his transferee 
under section 41 of the Transfer of Property Act. 

Appeal against the decree of the Court of the Subordinate Judge, Guntur, 
dated 28th July, 1944, in A. S. No. 383 of 1943, preferred against the decree of the 
eee of the District Munsiff, Gurzala, dated 26th August, 1943, in O. S. No. 290 
of 1942. 


N. Subramaniam and D. V. Reddi Pantulu for Appellant. 
Ch. Raghasa Rao and G. C ‘V. Subba Rao for Respondents. 


The Court delivered the following 


JjJopGMENT.—Tho first defendant in O. S. No. 290 of 1942, District Munsiff’s 
Court, Gurzala, is the appellant in this appeal. K. Papayya who owned certain 
properties in Piduguralla and another ing executed a deed of gift Ex. D-3 on 
roth June, 1931, in favour of the 5th endant, T. Hanumayya. It would 
~ appear that Papayya had a son who died and subsequently there was a partition 
between Papayya and his grandson and thereafter there was nobody to take care 
of him. He therefore took the 5th defendant Hanumayya to his house for the 
purpose of looking after him and pgn, him in the management of the property. 
It is for this reason that the gift was e in favour of the 5th defendant who was 
closely related to the donor. It is the appellant’s case that Hanumayya after a 
short stay with Papayya left Piduguralla and went back to his own native place 
Mallavolu and ceased to bestow any attention on Papayya or render him any 
‘assistance as expected. For this reason, it is alleged, Papayya revoked the gift 
deed Ex. D-3 by means of the deed of revocation Ex. D-4 dated 26th September, 
1933. ‘The differences between them are said to have been ultimately composed 
by mediators in 1934 under an arrangement by which half the suit properties 
were to revert to Papayya and the remaining half to continue to belong to the 5th 
defendant, the donee. Papayya sold under Ex. D-1 on 6th December, 1937, the 
suit properties to the To and the appellant claims that in spite of the gift 
deed Ex. D-9, Papayya ‘continued to be in possession of the suit properties 
until the date of Ex. D-1 and that after the sale under Ex. D-1 the appellant con- 
tinued to be in possession of those properties until the date of suit. On 11th Sep- 
tember, 1941, the 5th defendant Hanumayya sold the suit lands under Ex. P-r 
to the plaintiff, the rst respondent. The plaintiff’s case is that ever since the date 
of the gift Ex. D-g, dated roth June, 1931, the donee (his vendor) was in ion 
of the properties until his sale and that soon after that sale, that is, in Deene., 
1941, or thereabouts, he, the plaintiff, was dispossessed by the defendant and his 
party. The plaintiff therefore brought the suit for a declaration of his right under 
the sale, Ex. P-1 dated 11th September, 1941, for possession of the property, for a 
permanent oTa a eri the defendants and for past and future mesne profits. 
The trial Court dismi the suit holding that the gift deed, Ex. D-3, was conditional 
and that consequently, the donor was entitled to revoke it, the condition that was 
not fulfilled being that the donor must be maintained by the donee during his lifetime. 
It was therefore held that the revocation was valid. With reference to the oral 
arrangement that was said to have been made by the mediators, that was also found 
to be truce. The plaintiff-respondent was therefore held to be estopped from dis- 
puting tho title of the appellant. On appeal the learned Subordirate Judge 
reversed the decree of the trial Court and found that the gift was not conditional 
but absolute, that the donor had no power to revoke it and that consequently the 
revocation was not valid. He also found against the mediation and the oral arrange- 
ment and held that without such a plea there was no estoppel. 


The main question for determination in the appeal is whether the gift under 
Ex. D-3 was conditional in the sense that if that condition was not fulfilled, it was 
open to the donor to revoke the deed. The relevant portion in Ex. D-g is this: 
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“Ihad a son and he died, My wife also died. Iam now aged 60 years and I have no strength 
to look after my own affairs and my agricultural dutes. So about 4 nandan, posh kek lae weds 
my uterine younger brother’sson and kept you in my house. From that time, you have been 
looking after my cultivation works, etc., in my house, have been living in my house alone and main- 
kana you, aka gol Ue E ey a Meckie Thine coarcyal 

ve ca o m ereio 

to you nade hake the property worth Rs. 800.” Gh va 3 

The particular portion upon which reliance is placed to show that the deed of gift 
was conditional has been underlined (italicised) in the above passage. In the 
context of the document all that appears to have been entertained in the mind of 
the donor at the time was a hope or a wish that the donee would cantinue to 
bestow the same care and attention on him as he used to do before and that he 
would maintain him well during his lifetime. I am in agreement with the view 
taken by the learned Subordinate Judge that the obligation to maihtain was not 
cast upop the donor as a necessary or an essential condition of the grant. The 
gift was entirely out of love and affection and the reference to maintenance 
was only as a matter of fond wish. In this view, it is not possible to agree with 
the appellant’s contention that in the absence of any express reservation of a power 
ofrevocation, the donor continued to have that right, even after he had divested 
himself of all the right, title and interest in the property by means of this gift and 
after he had duly vested the property in the donee. The document itself further 
See that the property had then alone been delivered into the possession of 

e donee. 


A great deal has been said about the non-delivery of the deed of gift to the 
donee and about the continuance of the gifted de sade in the possession of the 
donor. The learned Subordinate Judge ‘consid both these aspects and has 
found with reference to possession that the donee obtained possession of the property, 
and with regard to the retention of the gift deed by the donor, that that circum- 
stance by itself did not indicate that the gift was not intended to be acted upon 
or that the 5th defendant had not accepted it. The entire course of conduct of 
the 5th defendant (the donee) shows that he accepted the gift. With regard to the 
custody of the document, it would appear, as remarked by ihe lower appellate 
Court, that the document was kept in the family box to which the 5th defendant 
also had access. When he left the donor’s village, he had no idea at all that the 
gift deed would be revoked sometime later. Therefore there was no necessity to 
take away the gift deed with him. In these circumstances, the learned Subordinate 
Judge was right in holding that the mere custody of the document does not lead 
to any adverse conclusion against the 5th defendant. 


With reference to possession, reliance is placed on behalf of the appellant on 
cist receipts, lease deeds and also on the transfer of the patta which was made on 
Igth Feb , 1939, under Ex. D-5. It has been pointed out by the learned 
Subordinate Judge that the transfer was admittedly done without notice to the 
pin defendant who was then the pattadar and without any enquiry. That statement 

not been challenged before me. The cist receipts do not specifically refer to 
the suit lands by their survey number. The survey numbers of the suit lands 
are 795/4-A and 795/1-B. Such of the receipts as relate to Piduguralla refer to 
certain other number and there is no evidence to connect this number with the 
suit lands. The learned Subordinate Judge, however, adverted to Ex. P-3, Ex. P-4 
and Ex. D-9, and said that those cist receipts show that ıt was the 5th defendant 
who paid the cist on the lands from fasli 1942 to fasli 1946 and that the patta for 
the lands stood in the 5th defendant’s name till the mutation was effected in February, 
1939. The other cist receipts do not throw any further light on the question. 
The lease deeds which have been filed by the app t relate to a period subsequent 
to 1937. They are Ex. D-6 dated roth May, 1998, Ex. D-7 dated Dih May, 1940, 
and Ex. D-8 dated 23rd March, 1942. ice jalasa a Padi Bagan, a 
evidentiary value, because none of lessees who is said to have taken the lease 
has been examined to show that there was actually enjoyment of the suit lands 
on behalf of the appellant during that period, In this state of the evidence, I find 
“little difficulty in accepting the finding of the learned Subordinate Judge that the 
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gift deed is true and valid, that it is not conditional and that it was intended to be 
given effect to and was actually acted upon. The revocation of that gift under 
Ex. D-4 is, it follows, not valid and operative. 


Turning next to the alleged oral arrangement of 1934 under which some 
partition of the property is said to have been made between the donor and the 
donee, the matter has been gone into fully by the learned Subordinate Judge and 
he finds after examining the evidence of P. Ws. 4, 5 and 6 who spoke to this 
part of the case that the entire story about the mediation and settlement is not true 
and that the evidence of P. Ws. 4, 5 and 6 is not to be relied upon. In view of 
that finding of fact with which I agree, it is not necessary to examine in detail - 
the evidence relating to the oral arrangement. 

Mr. Subramaniam, the learned advocate for the appellant, has drawn attention 
o a decision of the Allahabad Haigh Court in Balbhadar v. Lakshmi Bai? and 
‘argues on the authority of that case that even ifit was a mere oxpectation that was 
entertained by the donor at the time of the gift, so long as that tation was 
not fulfilled, it was o to the donor to revoke the gut. fi do not that decision 
to lay down any such broad proposition. That was a case which proceeded on its 
own facts and on those facts there can be no doubt that the particular provision 
contained in the deed there, namely, that the donee should discharge the specified 
debts of the donor amounted to a condition whose non-performance by the donee 
entitled the donor to revoke the deed. Although the word “expectation”? is 
used in the judgment, it is clear that what the learned Judges meant to convey was 
that the provision in question amounted to a condition. The relevant passage is 


this : 
WA aha sipi Ma pera ng apa pa ee a tion that the donee will do 
soma work in consideration of the gift, it follows that if the donee to do that which it has cén- 
ditioned he should do, the gift is revocable : Mahadso v. Bedamo*, It is a barak an pepe re 
of an express power of revocation for failure of a condition, the gift cannot be impugned or revoked,” 
While I am on this decision, I would advert to another part of the judgment where 
a passage has been extracted from White and Tudor’s Leading Cases, which has 
a relevant bearing upon the question at issue in this appeal. The passage runs 
thus : 
“ifa man will improvidently bind himself up by a volun deed, and not reserve a 

to himself by a er of re. ocation, À Court of Equity will not loose the fetters ia PE SREE pater 
but he must lie Towa under his own folly.” (White and Tudor’s Leading Cases, 6th edition, page 353.) 
The next argument of the learned advocate for tho aigon is that the case falls 
within section 41 of the Transfer of Property Act that he is entitled to the 
equity contemplated in that provision. He complains that althouglt there was a 
finding in his favour in the judgment of the trial Court, the learned Subordinate 
Judge did not go into that aspect. The so-called finding in the trial Judge’s judgment 
that is relied on is a stray sentence in the paragraph headed “issue 3” to the 
following effect ‘‘ Moreover it is clear that the sale in favour of the plaintiff is not a 
bona fides one.” There is no discussion with regard to the essential features that 
fall to be examined under section 41 of the Transfer of Property Act. In fact, 
- there were no averments in the plaint such as were necessary for the purpose 
of invoking this equity ; nor was any issue taken specifically on that question. 
Mr. Subramaniam is not in a position to state that this question was definitely 
raised or argued before the learned Subordinate Judge. In these circumstances 
Į do not sec any substance in the complaint that the question of the applica- 
bility of section 41 of the Transfer of Property Act was not examined by 
a ellate Couri. Ido not consider that even otherwise this case is 
one which under section 41. This is a case where a -donor contends 
that the gift was duly revoked by him on account of the failure of a 
certain condition which was laid down in the deed. If he had the power 
of revocation, and he validly revoked the gift, he became’ the absolute owner. 
If he had no power of revocation at all, he ceased to have any interest or right 
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in the property on his divesting himself of his title in favour of the donee in which 
case there is no question of the donor continuing after the gift to be an ostensible 
owner, and of any equity arising in his favour within the meaning of section 41 
of the Transfer of Property Act. 

In the result the appeal is dismissed with costs. No leave. 


In the forefront of his judgment the learned Subordinate Judge has chosen to 
make this observation about the judgment of the learned District Munsiff : 

“I may at once state that I am not concerned here with the grammatical errors, i use 
of words or phrases, incoherency of sentences and confusion in the judgment of the lower Court. 
All these cola have been avoided with a little patience and care.” 

I must say in fairress to the learned District Munsiff that I have been through his 
judgment and I do not agree with this criticiym. i 
K.C. l Appeal dismissed. 


IN THE HIGH COURT OF JULIGATURE AT MADRAS. 


PRESENT :—Sir ALFRED HENRY LIoNEL Leacu, Chisf Justice AND MR. JUSTICE 
KUPPUSWAMI AYYAR. : l 


Bhadri Venkataswami .- Appellani* 
J. 

Mandi Tata Reddy and another .. Respondents. 

Cīsil Procedure Code 1908), satisa 59—Promissery nois executed by fatisr—Death of father—Suit 
against sens— Leres spans shea ban in 2 Jamily extate— Whether ps passed. ue 

Where the sons of the maker of a promissory note are sued on the note after the death of their 
father the Court can pass a decree against them so as to render them liable not only to the extent 
of the father’s separate property but also to the extent of his share in the joint family property in their 
hands. 

Pothuraja v. Appala Naidu, (1944) 2 M.L.J. 82, approved. 

Nataraja Chettiar v. Perumal Ammal, : 1942) a M.L.J. 668, overruled. ? 

Appeal against the decree of the Court of the Subordinate Judge, Nellore, 
m A. S. No. 317 of 1943, preferred against the decree ‘of the Court of the Additional 
District Munsiff, Nellore, in O. S. No. 501 of 1940. 


T. V. R. Tatachari for Appellant. 
A. C. Sampath Atpangar and S. Krishnamachariar for Respondents. 
The Judgment of the Court was delivered by 


The Chief Justice. —On the goth August, 1937, Govinda Reddi, the father 
of the respondents, executed a promissory note in favour of one Sankarieh, who 
on the ist July, 1940, indorsed it to the appellant. On the 16th August, 1940, 
the appellant filed a suit to enforce the l bean of the promissory note. Govinda 
Reddi had died in the meantime and respondents were made the sêcond and 
third defendants ‘as his legal representatives. The first defendant was the brother 
of Govinda Reddi. The indorsement of the promissory note in favour of the appel- 
lant admittedly only operated ‘to transfer the instrument and not the debt in respect 
of which it was made. Therefore the appellant was rot in a position to maintain 
the suit against the brother of the maker, but only against the maker’s legal repre- 
sentatives. The trial Court (the Court of the District Munsiff of Nellore) dismissed 
the suit in its entirety on the ground that it was not maintainable against any of 
the defendants because the action was on the instrument itself and the defendants 
were not parties to it. On appeal, the Subordinate Judge of Nellore decreed the 
suit against the respondents, limited, however, to the separate assuts of their deceased 
father in their hands. ‘The plaintiff has appealed. He says that by virtue of sec- 
tion 53 of the Code of Civil Procedure he is entitled to a decree against the sons 
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of Govinda Reddi covering his share in the ancestral property as well as his separate. | 
assets in the hands of his sons. The case has been placed before a Bench for decision, 
as judgments of this Court delivered by Judges sitting alone are in conflict, 


The appeal depends on the effect to be given to section 53 of the Code of Civil 
Procedure ; and before referring to the judgments in conflict we will set out the 
terms of the section. It reads as follows: 

“For the purposes of section 50 and section sa property in the hands of a son or other descendant 
whichis liable under Hindu Law for the payment of the debt of a deceased ancestor, in respect of 
WELEH a deces has been nad, shall be denied to be property of the deceased which has come to 
the hands of the sons or other descendants as his lecal representative.” 

This section was inserted in the Code of 1908 as there was a difference of opinion 
in the h Courts of India on the ee whether the interest of the father in 
the joint family estate was available tor his creditors as his own property when in 
the hands of his sons as the surviving coparceners. The section now makes it quite 
clear that for the purposes of sections 50 and 52 of the Code sons have to be 

ed as the legal representatives of their deceased father even in respect of 
his share of the family estate which devolved upon them by survivorship. 


In Nataraja Chettiar v. Perumal Ammal+, Horwill, J., held that the sons of the 
maker of a promissory rote were liable only to the extent of the father’s separate 
roperty which had come into their hands and not to the extent of his share of the 
joint family property. The learned Judge referred to section 53 but he gave 
no reason for limiting its application to the father’s separate property in their 
hands. The case in conflict is Pothuraju v. Naidu’, where Chandrasekhara 
Aiyar, J., passed a decree against the sons of a Hindu father who had executed a 
romissory note without limiting its execution to the separate property of the father. 
The learned Judge did not, however, refer to section 53 of the Code of Civil Procedure. 


. We-consider that in view of section 53, the Subordinate Judge should not have 
limited the decree to the separate assets of the father in the hands of the sons, but’ 
he should have made it apply as well to the share of the father in the family estate 
in the hands of the sons. They are hia legal repreacatarivon in ap of kinds 
of erty in which he-had an interest, when it comes to enforcing payment of a 
deke die by his estate. 

The decree of the Subordinate Judge will be amended accordingly. The 
appellant is entitled to his costs in this Court and before the Subordinate Judge: 


B.V.V. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SM ALFRED Henry Lionet Leaca, Chief Justice AND Mr. Justion. 
KUPPUSWAMI AYYAR. 


Bridget Souza Bai .. Appellant* 
U, a 
Maria Louis Bai and others — Respondents. 

Transfer of Property Act (TV of 1882), sections 114-4 and 117—Pormanent lease of agricultural land—- 
Covenant by lessee net to alienais or | leased usufrectuary morigoge by lessee— 
Ferfeitert of leases by lessor—Valkaity bportunity to remedy breach nei given. 

The plaintiff's predecessor in title granted a permanent lease of a plot of agricultural land to the 
first defendant at a certain rent. Thelease contained a covenant by the lessee that the land should 
ee E ee ee ee oy Tar ang ee 
obligation of the lessee. Notwithstanding the above covenant the lessee granted a usufru 
mortgage of the leased prop to secure a loan. Subsequently, the lessor gave the lemee notice of 
forfeiture of the lease for of the covenant, The lesseo having refused to vacate the proper ye 
the plaintiff sued for ejectment. The defendant contended that there was no breach of covenant in, 
as much as the mortgagee had not taken possession of the property. 





I. (1942) 2 MLL.J. 668. = 2. (£944) 2 MLL. J. Ba. 
* L.P.A. No. 54 of 1945. _Igth July, 1946.. 
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Held, that although the usufructuary e did not in law amount to an assignment of 
the property and there had been no pee we possession, the forfeiture clause came into 
operation by reason of the fact that the lessee charged the property to secure a loan, = 

Held, however, that the plaintiff was not entitled to a decree for ejectment because the notice which 
he served on the defendant did not give the latter an opportunity of remedying the breach of the 
covenant in the lease, 


Appeal under clause 15 of the Letters Patent against the judgment and decree 
of Patanjali Sastri, J., in S.A. No. 543 of 1944 preferred against the decree of the 
Court of the Subordinate Judge, South Kanara, in A.S. No. 78 of 1943 preferred 
against the decree of the Court of the District Munsiff of Karkal in O.S. No. 419 
of 1940. 


-  B. Pocker for Appellant. ” 
Messrs. Pais, Lobo and Alvares for Respondênts. 


The Judgment of the Court was delivered by 


_ The Chisf Justice —The property in suit is of very small value, but the action 
has given rise to much argument in three Courts below and in this Court. On 
the 4th October, 1916, the appellant’s predecessor in title granted a permanent 
(mulgeni) lease of a plot of agricul land m ing a quarter of an acre to 
the first defendant at a rent eee per year. The Jease contained a covenant 
by the lessee that the land should not be ‘‘ alienated in any manner to any one 
else ” and should not be given as security for any pecuniary obligation of the lessee. 
On the 8th January, 1935, notwithstanding this covenant, the lessee granted a 
usufru mortgage of the property to secure a loan of Rs. 1,000 which was to 
be repaid by the goth April, 1940. By this time the lessee had built a house on 
the land. On the 8th September, 1940, the leasor gave to the lessee notice of for- 
feiture of the lease for breach of the covenant. The lessee refused to vacate the 
property and this resulted in the lessor filing a suit for ejectment in the Court of 
the District Munsiff of Karkal. The District Munsiff decreed the suit, but on 
appeal the Subordinate Judge reversed the decree of the District Munsiff and 
dismissed the suit. The Subordinate Judge held that there had been no valid 
forfeiture as the plaintiff had not given a notice in the terms required by section 114-A 
of the Transfer of Property Act. He found as a factethat although the tenant had 
P rted to create a usufruc mortgage, he had not given possession 
of the property to the mortgagee. e plaintiff then appealed to this Court. His 
appeal was heard by Patanjali Sastri, J., who held that the creation of the mortgage 
entitled the lessor to forfeit the lease, but that the suit could not be maintained as 
the notice did not give the tenant an opportunity of remedying the breach, which 
means an opportunity of redeeming the mortgage. 


Section 114-A was inserted in the Transfer of Property Act by the amending 
Act of 1929. The section reads as follows : ; 

“ Where a lease of immoveable erty has determined by forfeiture for a breach of an express 
condition which provides that an thereof the lewor may re-enter, no suit for ejectment 
shall lie unless and until the lessor has served on the lessee a notice in writing— 

(a) P E ee ee of; and (b) if the breach is capable of remedy, 
requiring the lessee to remedy the breach ; 
and the lessee frils, within a reasonable time from the date of the service of the notice, to remedy 
the breach, if it is capable of remedy. 

Nothing in this section shall apply to an express condition against the assigning, under-lettmg, 

pee OR the pomession, or TPg, of the property leased, or to an express condition relating 
to forfeiture in case of non-payment of rent.” 
Although the usufructuary mortgage did not in law amount to an assignment 
of the property and there had been no parting with possession, the forfeiture clause 
in the lease came into Toen by reason of the fact that the lessee had charged 
the property to secure a loan. 


Section 117 of the Transfer of ee Act takes agricultural leases out of 
the purview of the provisions of Chapter V of the Act ; but in Krishna Shetti v. Gilbert 
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at . 

Pintol, a Full Bench of this Court held that notwithstanding section 117 the Courts 
ot this country could t relief against forfeiture on the principles applied by the 
Gourt of Chancery a eee and this decision has heun followed in this Province 
ever since. Therefore it is well settled that notwithstanding section +17 the Court 
can grant relief against forfeiture in spite of section 117. The learned Judge pointed 
out that section 114-A is modelled on section 14, sub-sections (1) and (6) of the 
English Conveyancing end Law of Property Act, 1881, and that it is open to the 
Court to give relief against forfeiture of an agricultural lease when the notice of 
forfeiture is not in accordance with the section, not because the section operates but 
ik kah it embodies an equitable principle whicKk the Court car apply. We agree 
Wi : : 

The notice which the plaintiff served upon the first defendant did not give him 
an opportumit? of remedying the kreach. The payment of the mortgage would 
mean a complete remedying of the breach. As a matter of fact, the first defendant 
avers that he has redeemed the mortgage, but there has been no finding on this 
question. We hold that the lessor is not entitled to maintain the suit for ejectment 
in the circumstances and consequently we concur in the judgment under appeal. 
If the mortgage is still subsisting, it will be open to the lessor to serve a fresh notice 
_ and institute a fresh suit if the terms for the notice are not complied with. 


The appeal is dismissed with costs. | i 
B.V.V. : Appeal dismissed. - 


IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justicg YAHYA ALI. ; 
Bommareddi Satyanarayana Reddi .. Paetttoner.* 
Crimixal Procedure Coda (V , factions 225, 227, 229 end 230-—Magistrate hearing widence against 
acs charged th lnc) under saion Sa ikan Gee. ies Peas Cee line de jagiran a haa 
alone fi E APO (CIE ORA JEN NRTA the other iwo sections Si 


A Magistrate, after hearing evidence in a caso where an accused was charged with offences 
under sections 23, 325 and 55 of the Indian Penal Code, framed only a charge under section 323, 
thr e ad ria see 


but subsequen under sections 325 and 955 also. On a contention 
that the act of the magistrate in a charge only under section gag in the first instance 
amounted to a discharge of the under sections 325 and 355 and that thereafter the 
magistrate had no jurisdiction to frame the additional charges, 


Held, that the magistrate had jurisdiction to do so. Even amuming that there was an implied 

i as contended for, that would not preclude ee ee respect of those 
offences, Further, section 997 of the Criminal Procedure e empowers the Court at any time 
before j t 18 pronounced to alter or add to any charge. It is clear from the sections that 
follow section 227 that what the Legislature intended was that the Court may add a new charge at 
any time before judgment is pronounced, provided that the safeguards mentioned in scction 225 
were observed. reover in sections 229 and 230 of the Code reference is made to a ‘new 
in addition to an altered or an added A Tha cleadiy chow that ia section ‘aay in the words 
“added to’ the concept of a new charge is implicit. 

__ Petition praying that in the circumstances stated therein the High Court 
will be pleased to quash the additional charges framed by the Statior Sub- 
Magistrate, Bezwada taluk, on 14th June, 1946, in C.C. No. g of 1946 on his file. 


G. Gopalaswoami for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following : 

ORDER.— This is an application to quash two additional charges framed by 
the Sub-Magistrate of Bezwada So the petitioner who is the accused in C.C. 
No. ne 1946 on the file of that Gourt. The case started on a private complaint 
in which the petitioner was charged with having committed offences under sections 
$23, 325 and 355 of the Indian Penal Code. After hearing the evidence adduced 


I. (1919) 36 M.L.J. 967; 1.LR. 4a Mad. 654 (F.B.). 
* Cl. M.P. No. 998 of 1946. 4th September, 1946. 
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for the complainant, the Magistrate framed a charge only under section gag, but 
‘subsequently, he added the charges under sections 325 and 355 and it is with refer- 
ence to these additional charges that this application is filed. 

The contention of the learned advocate for the petitioner is that the act of 
the Magistrate in framing a charge only under section 323 whea the complaint 
alleged three specific offences, amounted to a discharge of the petitioner under 
sections 325 and 355, and afier that discharge was made the Magistrate had ho 
jurisdiction to frame the additional charges. He contends that that would amount 
to a reviewing of the case for discharge which the Magistrate was not competent 
to do. The machinery provided under the Code of moving higher authoritics 
to set aside the order of discharge it is urged should have been availed of by the 
complainant if he felt aggrieved. The learned Public Prosecutor points out that 
even assuming for argument’s sake that the framing of the ch»rgt at the earlier 
stage under section 323 alone amounted to an implied discharge under sec- 
tions 325 and 355 of the Indian Penal Code, it has been held in a numbvr of cases 
in this Court that that would not preclude a fresh complaint being made in respect 
of those offences. In Emperor v. China Kahappa Gounden* and in In re Ponnustoam 
Goundan?, two Full Bench cases of this Court, it was hcld that in such circumstances 
the filing of a fresh complaint is not prohibited, and that such would be the cise 
even where the order of cliacniasal of the complaint had not been set aside. Further 
it h:s to he pointed out that section 227 of the Code of Criminal Procedure 
empowers the Court at any time before judgment is pronounced to alter or add 
to any charge. Necessary safeguards are provided in section 228 to avoid any pre- 
aa being caused to the accused by reason of the alteration or addition. The 
earned advocate for the petitioner argues that the expression “add to” in sec- 
tion 227 means the addition of a few words to the existing charge and not the addition 
of a new charge. I cannot accept this argument. If what was intended was to 
empower the Court orly to make some corrections or additions to the existing 

, the word “ alter ”? occurring in the secon would have met the requirements 
and it was not necessary to enact the words “ add to”. Redundance cannot be 
attributed to the Legislature and it is clear from the sections that follow sectior 227 
that what the Legislature intended was that the Court may add a new charge at 
any time before judgment is pronounced provided th:t the safeguards mentioned 
in section 225 were duly observed. It may be pointed out that in section 229 
and section 230 of the Code reference is made to a “‘ new charge ” in addition to 
an altered or an added charge. This clearly shows that in section 227 in the words 
“added to” the concept of a new charge is implicit. I find no force in the con- 
tention of the learned advocate for the petitioner thet the Magisirate had no juris 
diction to add these new charges at a later stage after once he had framed only one 
charge under section 323 of the Indian Penal Code. 

The petition is dismissed. 

K.C. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

(Ordinary Original Civil Jurisdiction.) 
PRESENT :—Mk. JUSTICE KUNHI RAMAN. 


A. V. Govindaswamy Chetty and others .. Plantiffs* 
2. 
Narayanaswamy Naidu and others .. Defendants. 
D. Nagendra Chetty .. Attaching decres-holder, 


poe ie Court (Original Sids Rules), Order XVII, rule 7—Decree-holder getting kis costs taxed by 
yan pcr a ut failing to get the same entered in tha margin of the decres within time—If can execute the decree 
costs. 





I. (1905) 16 M.L.J. 79: I.L-R. 29 Mad. 2. (1931) 62 M.L.J. 469: I.L.R. 55 Mad. 
126 (F.B.). 649 ase 
* E.F. No. 117 of 1944 in 17th September, 1945. 
C.S. No. 37 of 1987. . 
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to have the taxed costs within time in the margin of the decree as by Order XVII, 
rule 7 of the Original Side Rules of the Madras High Court cannot execute his for costs. Where 
decree in the usual form prescribed by Order XVII, rule 7 of the Ori Side Rules provides 


7 : 
for costs ‘‘ when taxed and noted in the margin hereof”, the decree- er cannot say that it is 
gee ay Pa ie ee ee oe the decree. It cannot be contended that It 
is only ono of several methods of proving what the amount of the costs is and that it would be open 
to him to establish that fact by other evidence, for instance, by the production of the allocatur 

Hambleton v. Brown, (1917) 2 K.B. 98, distinguished. 
V. N. Jagannatha Rao for Plaintifis. 


E. R. Krishnan and T. A. Ramaswam Reddi for Defendants. 


The Court delivered the following ', 


“ JUuDGMENT.—JThis is a reference by the learned Master and it raises an inter- 
esting question regarding the position of a decree-holder who has had the costs 
awarded to him taxed by the proper officer, but has failed to bave the taxed costs 
eatered in the margin of the decree as required by the rules of the Original Side 
of this Gourt. 


To appreciate the aon that arises for determination, it is necessary to set 
forth the facts briefly. The petitioner in this Execution Application is the decree- 
holder in Small Cause Suit No. 3820 of 1942 on the file of the Presidency Court 
-of Small Causes, Madras. He obtained a decree for Rs. 378 odd and costs on 
25th November, 1942. The judgmentdebtor in that suit happened to be the 
first plaintiff in Civil Suit ge of 1937 on the file of this Court. In clause 5 
of the decree of this Court in that suit there was a direction regarding costs 
which was worded as follows :— | 

“ That defendants 1 to 4 do from and out of the said funds in theirchands mentioned in clause 
supra pay to the present next friend of plaintiff 2 the costs of the said plaintiff 2 GEDE unit Seana 
and in the margin hertof with interest thereon”. 
The next friend of the second plaintiff referred to here was the first plaintiff who 
was granted a decree for costs. All the four defendants died after the suit. 
Defendants 1 and 2 were the trustees of a temple in Coonoor. The present trustee 
who succeeded the first defenelant has been beens on record he is the res- 
pondent in this applicetion. He is represented by Mr. T. A. Ramaswami Reddi 
who opposes the application. 


The petitioner who is the decree-holder in the suit in the Court of Small Causes, 
attached the costs awarded to his judgment-debtor who, as already stated, was 
the first plaintiff in Civil Suit No. 37 of 1987 and it was in prosecution of that pro- 
ceeding that the present execution application was filed in this Court. When he 
sought to enforce execution, it was a vered that the first plaintiff in Civil Suit 
No. 37 of 1937 had, after the decree in that suit, got the costs awarded to him by 
clause 5 of the decree taxed by the Taxing Officer, but he had failed to get the 
taxed costs entered in the margin of the decree. When this was discovered, the 
present petitioner filed an application for excusing the delay in having this entry 
made, the time for doing which under Order XVII, rule 7 of the Original Side 
Rules is three months. The application was very belated, because it was presented 
nearly three years after the date of the decree. The Master refused to excuse 
the delay and dismissed the application. That order has now become final, because 
no appeal has been efor ae on behalf of the petitioner from the decision of the 
Master. 


_ It is now contended on behalf of the petitioner that, under the decree in Civil 
Suit No. 37 of 1937, the amount of the costs awarded to the first plaintiff became 
ascertained when they -were taxed. -Therefore-it is argued that since taxation of 
costs took place long prior to the attachment effected at the instance of the present 
petitioner, he must be permitted tò prosecute his execution application. It is” 
admitted that the taxed costs have not been entered in the margin of the decree. 
This, according to the petitioner’s learned counsel, is an omission that cannot 
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be fatal to his execution petition. His argument is thatitisthedecree that awarded 
“the costs. On the date of the decree the costs were oot escertained. When costs 
were taxed, they became ascertained and then they became capable of attachment. 
According to the learned counsel, the rule contained in Order XVII, rule 7, re- 
quiring insertion of the amount of costs in the margin of the decree prescribes an 
administrative act to be done by the officers of this Court. He argues that it is 
not a rule which confers any right. The right, according to him, was conferred 
by the judgment and the decree and, if there has been an omission to get the proper 
officer of this Court to do the admir istrative act of entering the amount of taxed 
costs in the margin of the decree, such omission would not deprive him of his remedy 
to claim the costs. Entry of the taxed costs in the margin of the decree, according 
to the petitioner’s learned counsel, furrishes proof or evidence of the amount 
awarded as costs by the decree. It is not the only proof or the only evidence for 
establishing the fact. He therefore contends that he may prove the right by 
other equally effective evidence, viz., by producing copies of the judgment and 
decree and by produciag the allocatur given after taxation. In support of this 
contention, reliance is placed upon the zh ara of Atkin, J., as he then was, which 
is reported as Hambleton v. Brown!. It must be stated before referring to the obser- 
vation of the learned Judge that, according to the provisions of Order XLI of the 
Rules of the Supreme Court in England, every judgment has to be entered by the 
proper officer of the Court in the book kept for the p and the entry, unless 
the Court or judge shall otherwise direct, shall be dated as of the day on which 
the judgment was pronounced. ‘The forms of the judgment are given in 
Appendix F to the Rules of the Supreme Court (page 1700 of the Annual Practice 
ne 1943). To take as example Form No. 1 in the Appendix, the entry contains 
e : < 


“It is this day adjudged that the plaintiff recover against the said defendant £ and 
fa costs (or costs to be texed).” 
That is followed by a separate paragraph : 

‘The above costs have been taxed and allowed at £ as appears by a Taxing Officcr’s 
certificate dated day of 19.” 


There will be necessity to fill the blanks in the second paragraph only if the amount 
of the costs is not fixed in the judgment but is direcjed to be taxed by the proper 
officer. The question that arose in the case relied upon by the learned co 

was whether omission to fill in the blanks in the second paragraph read above 
will in any way affect the right of the decrec-holder to assign the total amount 
of the decree, including costs. The view taken by the learned Judge was that 
the entry in the second paragraph of the judgment of the exact amount of the taxed 
costs can only be regarded as a piece of evidence to show what the costs as taxed 
amounted to, in other words, that it would be open to the plaintiff who has obtained 
a decree for costs to prove the actual amount of the costs that, he is entitled to by 
other evidence as well and not necessarily by production of the copy of sag aay ain 
in which the entry has been made of the total amount of costs. In the course 
of the judgment, the learned Judge says as follows : 


of completing the record.” 
The reference to the ministerial act is obviously to the filling in of the blanks in the 
second paragraph of the form of the judgment already referred to. 

The question for consideration is whether the view expressed by Lord Atkin 
can be made applicable to a case like the present. It seems to me that the cir- 
cumstances are entirely different in the case of a decree drawn up on the Original 
Side of this Court. The rule regarding the wording of the decree—and it must 


‘ST 
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be remembered that it is the decree and not the judgment that is capable of exe- 
cution—is rule 7 in Order XVII of the Original Side Rules. The whole of it may 
be reed : 

“‘ If costs (other than fixed costs) are awarded, and unless otherwise ordered by the Court, the 
award of the costs of the suit or order, as the case may be, shall be inserted in the decree or order, 
ga Tone a e en ea ad the Kesah ar abadi, 
production of the allocatur of the Taxing Officer, insert, the amount of costs accordingly (whi shal? 

interest at the rate of 6 per centum per annum from the date of taxation until payment). 
Provided always that no costs shall be noted after three months from the date of the taxation of 
the decree or order without the order of the Court. to be obtained upon summons in Chambers, 
and after notice to the other side.” 


In the present case, there was no special direction asked for or granted by the Court 
when diwil Suit No. 37 of 1937 was decreed. Asa consequence, the words “ when 
taxed and noted in the margin hereof’? were inserted in clause 5 of the decree 
which is the relevant clause. The Wording of this clause leaves no room for doubt 
that, under the decree, the obligation to pay the costs can arise only when a condition 
is fulfilled, and that the condition according to the decree is that the costs of the 

arty should be taxed and noted in the margin of the decree. According to Order 
VII, rule 7, it would have been open to the party concerned to have asked the 
Court when judgment was pronounced for a special direction, in the absence of 
which, according to the rule, the decree shall contain this condition. Since the 
decree is worded in this manner, it is futile for the applicant to contend that it must 
be construed igaoring the condition altogether. The words “ when taxed and 
noted in the margin,” in view of the wording of clause 5 of the decree, cannot be 
regarded as mere superfluity. If these words are understood in their. natural 
sense, and there is no reason why they should not, then it would not be open to the 
petitioner to say that the entry in the margin of the decree of the taxed costs is only 
on. of several methods of proving-what the amount of the costs is and that it would 
be open to him to establish that fatt hy other evidence. So long as this part of the 
decree is not amended, it would not be possible to hold in favour of the applicant’s 
learned Advocate’s contention. Moreover, upholding that contention would result 
in repealing rule 7 of Order XVII. 

The reference made by the Master is answered in these terms. 
K.S. Reference answered. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE CHANDRASEKHARA AIYAR. 
K. Kandaswami and another .. Appellants* 


D. 
K. K. Neælamagam Pillai .. Respondent. 


Madras House Rent Control Order (1941), section 7-A (2-A)—Words “as if it mere a decree of his 
Court’ —Rffect—Order passed ta A ay Peder aH A il Procedures Gode (V of 1908), section A7— 


The word ues theres Wee GE Court ” in section 7-A (2-A) of the Madras House Rent 
Control Order has the effect of rendering the order of the Rent Controller a decree of the particular 
Gourt for the purpose of execution, and as the provisions of section 47 of the Civil ure Code 
become applicable to the case the parties have a right of appeal from orders of the executing yaga 
although the order of the Rent Controller himself directing eviction is final and cannot be chall 
in the Civil Court. 

Appeal against the order of the District Court of West Tanjore, dated oth 
March, 1946 and made in AS. No. 49 of 1946, preferred against the order 
of the Court of the Subordinate Judge of Kumbakonam in E.P. No. 115 of 1945 
in R.C.A. No. 193 of 1945 on the file of the Rent Controller, Kumbakonam 


K. S$. Champakesa Atyangar and K. C. Srinivasan for Appellants. 
M. Ranganatha Sastri for Respondent. 





*A. A. A. O. No. g2 of 1946. . f and August, 1946. 
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The Court deliyered,the following 


UDGMENT.—The Rent Controller, Kumbakonam, made an order for desivery 
of a house to the petitioner. The order is in these terms : 

“The petitioner and ist respondent are present. The 1st respondent agrees to put the peti- 
tioner in possession of the property on 11th December, 1945. The petitioner agrees to this proposal. 
It is ordered accordingly.” 

Possession of the house was not delivered as per the order and the petitioner 
sought execution of it in the Court of the Subordinate Judge of Kumbakonam 
not only against the 1st respondent, Muthuswami Thevar, but also against res- 
pondents 2 and 3, K. Kardaswami and K. Kamalambal Ammal, the second 
respondent being the brother-in-law of ihe first respondent and the third respondent 
being the second respondent’s wifi. They were party-respondenty to the appli- ` 
cation for eviction before the Rent Controllem It is pointed out by the learned 
Subordinate Judge that the second respondent kan to the eviction order and 
that the third respondent had no rights independently of her husband. Their 
objections to delivery of the house were overruled and possession was ordered to be 
A akan by a particular date. Respondents 2 and 3 to the original petition there- 
upon preferred an appeal to the District Judge of West Tanjore. A preliminary 
objection was taken to this appeal by the original petitioner to the effect that no 
ae lay from an order in execution by the Subordinate Judge. This preliminary 
objection was upheld by the learned District Judge and the appeal was dismissed 
with costs. Respondents 2 and g to the original petition, who were the a pensar 
before the lower Court, have now preferred this Civil Miscellaneous Second Appeal 
and it is urged on their behalf that the view taken by the learned District Judge 
is wrong and that once the order of the Rent Cortroller is sought to be executed 
before the Subordinate Judge “ as if it were a decree of his Court ’’, as provided in 
section 7-A (2-A) of tte Madras House Rent Wontrol Order, sectior 47 of the uivil 
Procedure Code becomes applicable and the parties are entitled to an appeal. The 
contention on their behalf is that the Rent Control Order itself provides that it is 
to pe executed as if it were a decree passed by the Subordisate Judge’s Court, and 
that the orders of the executing Court are subject to the appeals provided in the 
Code, though finality attaches to the order of the Rent Goalie. in so far es eviction 
is directed. ~ 4 

The ground on which the learned District Judge held that no appeal lay to 
him is that nc right of appeal is expressly conferred under the Madras House Rent 
Control Order, which provides that the order made by the Rent Controller is final. 
He read the words “ as if it were a decree passed by hima ” to mean executable in 
d like manner as if it was 2 decree of a Court and not as investing the Court with 
the jurisdiction of an executing Court and th. attendant consequences of an appeal 
from an order in execution. 


It is true that a right of appeal must be given by an express enactment. But 
if by virtue of a special enactment, an order of a particular tribunal is to be treated 
as an order of a regular court for certain purposes, then the right of appeal is 
attracted under the general law. The learned District Judge relied on hie Full 
Bench decision in Nagappa v. Annapwrant+, as an authority supporting his view. 
Really it does not ; for we find at page 274 observations to the effect that proceedings 
under section 19 of the Madras Agriculturists’ Relief Act are not in the nature 
of proceedings in execution and hence section 47 of the Civil Procedure Code 
has no application. If however they are to be treated as proceedings in execution, 
it is reasonably clear that section 47 willapply. The order of the Rent Controller 
has to be executed by the principal Subordinate Judge as if it were a decree of 
his Court and this means that for purposes of execution it should be mgarded as 
a decree of the Subordinate Judge. Once we reach this position it is difficult, 
if not impossible, to resist the applicability of section 47 of the Code. Only a 
few decisions need be referred to as justifying the view A an appeal lies. To 
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gtart with, there is the leading case of National Telephone Company Lta. v. Postmaster 
Gensral*, Viscount Haldane L.C. says at page 552 : 
SE ie ptt ea Mc red a wb Ac 


opinion, imports that the o incidents of the procedure of that Court are to attach, and 
that any general right of from its decisions likewise attaches.” 


Lord Parker observes at page 562: 


““ Where by statute matters are referred to the determination of a Court of record with no further 
prone We Seana lication is, I think, that the Court will determine the as a Court. 
ts furisdiction is enla but all the incidents of such jurisdiction, including the t of appeal 
from its decision remain the same.” 
The decision in Secretary of State for India v. Ghelikani Rama Rao* explains away 
the prior decisjon of the Board in Rangoon Botatoung Company Limited v. The Collector, 
Rangoon*, as based upon the fact that the proceedings were from the beginning 
to end ostensibly and actually arbitration proceedings. Lord Shaw says : 

gagah couse on an acacia Gt E of and property in land; and if 

the ordinary courts of the scized that character it would require, in the 
opinion of the Board, a specific H fea tn coctade the saa metic a 
and the Board overruled the objection that no appeal lay. This decision is followed 
in Maung Ba Thaw v. Ma Pia‘, where it was laid down that where a Court is appealed 
to as one of the ordinary Courts of the country, the ordinary rules of the Code of 
Civil Procedure apply. To the same effect more or less are ihe observations of 
the Privy Council in Hem Singh v. Mahani Basant Das*. The case was under the 
Sikh Gurudwaras Act. There too the original tribunal from which an appeal was 
rovided to the High Court was not a Court within the Civil Procedure Code, 
but was an ad hoc tribunal. 


The cases relied on by the respondent in Chinnasami Mudali v. Tirumalai Pillai 
and the Right Honourable the Secretary of State for India®, Kadir Mohidin Marakapar 
v. Muthukrishna Atyar™ and Ibrahim Khan Sahi Rangasami Naicken® have really 
no bearing on the point now in dispute. The c question really is not so much the 
conferring of a right of appeal as including within the jurisdiction of the particular 
Court mentioned a new subject matter. To quote the words of Lord Atkinson 
in the National ‘Lelephone Company, Limited v. Postmastsr-General}, 


“ It is not, in substance, in ag Watney panier eg Ser et aes get lication. 
ae js sedia E question of the jurisdiction of gn existing}Court of with its inci- 


a dare ana foster y e sn a WG ae a 
SEN it has iction as a Court of law.” 


The words of the Madras Rent Control Order are clear and make an order 
of the Rent Controller a decree of a particular Gourt for the Poo of execution 
and in my opinion section 47 clearly applies conferring on the parties a right of 
appeal from orders of the executing Gourt, though the order of the Rent Oontroller 
himself directing eviction is final and cannot be allenged in Civil Court. 


The order of the lower Court is set aside and the appeal remanded for fresh 
disposal according to law. ‘The respondent will pay the appellants’ costs of this 
appeal. The costs of the lower Court will abide the ultimate result. 





B.V.V. l Appeal allowed. 
I. E A.C. 2 3 (79 6) LR. 63 I.A. 180: LL.R. 17 Lah. 
2. me ŞI J. : LR. 43 LA. 1g: 140 (P.C. 
I.L.R. 39 Mad. ri a PU); 6. (z907) ILLR 2 eres 
Cal M. : LR. 39 L.A. 197: 7. (1902) 12 MLJ. L.R. 26 Mad. 
40 QI Cy. O 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR ALFRED Henry LIONEL Leaca, Chisf Justice AND Mr. JUSTICE 
KUPPUSWAMI AYYAR. 
S.K. Kadirvelsami Naicker by his authorised agent, C. Chocka- 

lingam Pillai .. Appellant® 

U. 
S.P. Sultan Ahmed Badruddin Rowther (died) and others .. Respondents. 
Madras Estates Land Act (I . Sections , 77 and “* Agriculture’’—If includes cardamem 

aiee Lanse of forest land Ye Camtaderl for AKEN jan Se mah gang an, Basan af Cha 
Gourt to enteriain—Lease lands comprising also pannal lands—Dinmissal of siit in its entirety—Propricty. 


The word ‘ agriculture’ ee ee eee re ee ae agency. 
The growing of cardamoms does come within.the ordi meaning of the word iculture’ and 
even if it does not, it certainly comes within the meaning of that word as used in the Estates 


Land Act, because there agriculture expressly includes iculture which embraces the growing of 
fruits and cardamoms are only the seeds of the fruit of the cardamom plant. 

In a suit to recover rent under a lease of 475 acres of forest land within a Zamindari let for 
dee! agan aan b naa cultivation, the defendants took tion to the jurisdiction of the Civil Court 
on the ground that were entitled to permanent rights of occupancy in the land and that therefore 
the Revenue Court alone had jurisdiction, On the contentions that the cultivation in question 
was not ‘ agriculture’ as de in the Madras Estates Land Act and that in any event as regards 
an extent 125 acres of pamnai lands comprised in the lease, the suit could be decreed, 

Held, that as cardamom cultivation was ‘ agriculture’ wifhin the meaning of the definition in 
the Madras Estates Land Act, the defendants have a right of permanent occup in respect of the 
area covered by the lease excluding the penned lands and the remedy of the Ider was in the 
Revenue Court and not the Civil But as 125 acres of the area was parasai lands it was not 
roper to dismiss the suit in its entirety. The apportionment of rent is a very easy matter and the 
dimimal of the mit in regard to the pari lands could only mean delay, further expense and waste 
of judicial time and hence the suit should be decreed in regard to the rent due im respect of those 


| Appeal against the decree of the Court of Subordinate Judge, Dindigul 
dated 24th August, 1944 in O.S. No. 17 of 1943. 


Sir Alladi Krishnaswami Atyar, T. M. Ramaswami Atyar and K. Subrahmanyam 
for Appellant. ; 


S. K. Ahmed Mæran, T. P. Gopalakrishna Aiyar and U. S. Ramaswomi Aiyar for 
Respondents. | 


The Judgment of the Court was delivered by 


The Chief Justics.—The appellant is the zamindar of Yerasackanaickanoor. 
He brought the suit which has given rise to this appeal in the Court of the Sub- 
ordinate Judge of Dindigul to recover from the respondents the amount of 
Rs. 10,637-6-3, which he claimed to be due to him by way of rent under a lease 
dated the 16th December, 1930. The lease was granted by the plaintiff’s prede- 
cessor-in-title for the purpose of cardamom cultivation. It was for a period cf 
fifteen years and covered 475 acres of forest land, all of which fell within the bound- 
aries of the zamindary. The defendants took exception to the jurisdiction of the 
Court. They claimed that they were entitled to permanent rights of occupancy 
in respect of the whole area covered by the lease and consequently the Revenue 
Court alone had jurisdiction. The plaintiff maintained that he was entitled to 
sue in the Civil Court because cardamom cultivation was not agriculture within 
the meaning of the Madras Estates Land Act. He also said that 125 acres were 
pannai lands, which meant that in any event he had the right to sue in the Civil 
Court to recover a proportionate amount of the arrears of rent. The learned 
Subordinate Judge held that cardamom cultivation was agriculture within the 
definition given in the statute, but he allowed the plaintiff’s claim that 125 acres 
of the 475 acres represented pannai lands. Therefore the suit lay in the Subordi- 
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nate Court to recover a proportionate amount of the arrears, but the Subordinate 
Judge dismissed it in its entirety on the ground that the plaintiff had not attempted 
to differentiate between the pannat lands and the other lands in his plaint. He 
did recognise that the plaintiff was entitled to sue in the Civil Court in respect 
of the pannai lands, but he thought that in the circumstances, the plaintiff should 
be relegated to a separate suit. 

The plaintiff has appealed. In the first place he says that the Subordinate 
Judge erred in holding that the cardamom cultivation is agriculture within the 

ing of the Madras Estates Land Act and in the second place he says that he 
should bags been given a decree for the arrears of rent due in respect of the 125 
acres of pannat lands. Both sides have accepted the finding that 125 of the 475 
acres represent pannat lands. 


. Section 3 (1) of the Madras states Land Act defines ‘“‘ agriculture”? as 
follows: ‘* Agriculture with its atical variations and cognate expressions 
shall include horticulture.’ The Oxford Dictionary’s definition is: “the 
acitnce and art of cultivating the soil, including the allied pursuits of gathering 
in the crops and rearing live-stock, tillage, husbandry, farming (in the widest sense).”° 
The dictionary definition may be too widely drawn to apply in its entirety to the 
Madras Estates Land Act. For instance, land let for the rearing of live-stock 
may not come within the definition, although we do not propose to express a defi- 
nite opinion on the point. But:what is clear is that the word “ agriculture ” implies 
something which is achieved with the aid of human agency, as was pointed out 
by this Court in the Yuvarajah of Pithapuram v. Commissioner of Income-tax, Madrasi. 
Cardamom cultivation requires the aid of human agency. Sir Alladi Krishnaswami 
Aiyar, on behalf of the appellant, has agreed that cardamom cultivation involves 
three stages. In the first place, the seeds are sown in beds where they germinate 
and are left to grow for six months. Then they are transplanted into another 
bed where they are left to grow for a further six months. This is the second stage. 
The third stage is the replanting of the young plants in the forests. They ate 
permanently planted there as cardamom cultivation demands a considerable. 
amount of shade. Therefore, the human element plays an important part in the 
bringing of cardamom plants to fruition.. 

In support of his argument that cardamom cultivation is not agriculture, 
Sir Alladi Kri 1 Aiyar has laid stress on the decision of this Court in 
Chandrasekhara Bharatht Swamigal v. Doraiswami Naidu?, and the judgment of the 
Privy Council in Kesho Prasad Singh v. Sheo Pragash Ojha?. 


- In the first of these cases the question was whether the growing of casuarina 
trees for fuel by a ryot on land forming part of an estate within the meaning of 
the Madras Estates Land Act, was agriculture. The learned Judges (Reilly and 
Ananthakrishna Aiyar, JJ.) held that it was not, but admittedly their judgment 
is in conflict with the opinion expressed by Spencer and Ramesam, JJ. in Panadat 
Pathan v. Ramaswami Chetti*. “There is a vast difference between the cultivation 
of cardamoms which are grown for human consumption and the growing of 
casuarina trees for fuel. If the judgment in Chandrasekhara Bharathi Swamigal 
v. Duraiswamt Naidu*, were in point, we should feel compelled to refer this case 
to a Full Bench in view of its conflict with the judgment in Panadat Pathan v. Rama- 
swami Chetit* but it is manifest that the decision in Chandrasekhara Bharathi Swamigal 
v. Duratswamt Naidu*, has no bearing here. | 

The decision of the Privy Council in Kesho Prasad Singh v. Sheo Pragash Ojha*, 
provides no greater help for the appellant. In that case the question was whether 

the planting of a grove was agriculture within the meaning of section 79 
of the Tenancy Act, 1901. The Judicial Committee held that it was not, 
but the definition of agriculture in the, Agra Tenancy Act and the definition of' 
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the term in the Madras Estates Land Act are not the same. In the Madras 
Estates Land Act, agriculture includes horticulture, but horticulture is not included 
in the definition of agriculture in the a Tenancy Act. We may here mention 
that this Court in Sarojini Devi v. Sri Krishna Anjansya Subramaniam}, held that a 
mango grove was agricultural land within the meaning of the Hindu Women’s 
Rights to Property Act. 


In Kayu Mal v. Saligram*, the Privy Gouncil held that the words “ agricultural 
purposes ” in section 2 (3) of the Punjab Alienation of Land Act of 1900 include 
the cultivation of tea. Now if the cultivation of tea is agriculture it is very difficult 
to see why the cultivation of cardamoms should not be agriculture, especially as 
in the Madras Estates Land Act, agriculture includes horticulture which embraces 
the growing of fruits. Cardamoms are the seeds of the fruit of the cardamom plant. 
‘Therefore, if the growing of cardamoms does noj come within the ordinary meaning 
of the word “‘ agriculture ”—we are of opinion that it does—it certainly comes 
within the meaning of the word as used in the Madras Estates Land Act, because 
there agriculture expressly includes horticulture. For these reasons, we agree with 
the Subordinate Judge that the defendants have a right of permanent occupan 
of the area covered by the lease, excluding the 125 acres of panna: lands, an 
therefore the landholder’s remedy in respect of the balance of 350 acres is in the 
Revenue Court and not in the Civil Court. 


We disagree with the Subordinate Judge in his dismissal of the suit in so far 
as the 125 acres of fannai lands are concerned. The apportionment of the rent is a 
very casy matter and the dismissal of the suit with regard to the pannai lands can 
a mean delay, further expense and waste of judicial time. The Court is informed 
by learned Counsel that in the trial Court the defendants were agreeable to a decree 
being passed against them for the amount of arrears of rent due by them in respect 
of the pannai lands. Both sides are now agreed that the plaintiff 18 entitled to a 
decree for Rs. 2,431-3-0 in respect of the pannai lands and the appeal will be allowed 
to this extent. The plaintiff will have interest at the Gourt rate from the date of 
the plaint to the date of decree on the Rs. 2,431-3-0 ard further interest on the 
decretal amount from the date of decree until payment or realisation. He will 
have costs here and below on the decretal amount, but he will pay costs in both the 
Courts on his claim in respect of the 350 acres, namely, Rs. 8,206-3-3. 

The defendants paid an advance of Rs. 4,500. We have not taken this into 


account in arriving at the figure of Rs. 2,431-3-0. The adjudgment will be made 
when the occasion is fitting. 


V.S. Appeal allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE RAJAMANNAR. 
V. T. Elaya Pillai ..  Petitioner* 


D. 

Ramasami Jadaya Goundan k - se Respondeni, 

Plaint—Amendmant—Suit by holder of impartible estate or declaration that a promissory nois and a leas 
sia erin py Ae an pce rs f : 
—Death of plaintif inging on record of successor in interest as ki represeniative—Amendment of 
plaiat lad gh documents ars noi binding on the estate— can be allowed—Change of causs of 
ection—Holder of impartible extate if can sus for daclaration that alisnation Bp kim ir ot bina ee the eee 

A mut was filed by the holder of an impartible estate for a declaration that a promissory note 
and lease deed executed by him were not binding on him on the ground that the execution of the 
documents was vitiated by coercion, undue influence and fraud. The plaintiff died pendente lits 
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and his younger brother was brought on record as his legal representative and succesedr to the im- ` 
partible estate and he sought to amend the plaint by raising a contention that the documents were ` 
not binding on the estate as it was not competent to his predecessor, who was only a qualified owner, 
to alienate it beyond his lifetime in the absence of necessity. : 

On the question whether the amendment could be allowed, 

Held, that as it was not open.to the original plaintiff to have raised the plea now to be 
raised by the amendment, further, even if it were permisible for the original plaintiff to have 
raised this plea in the plant itself, the Court ought not to allow him at a subsequent stage to have 
the plaint amended by the addition of a new plea based upon a cause of action different from that 
on which the suit was origi fad. ie would aat be eka ko lis baen to put farsa! a cleus 
which was not available to his predecessor. The result of allowing such an amendment would be 
to introduce a completely new clement unconnected with and in essence even inconsistent with the 
grounds originally alleged in support of the plaintiff’s claim and it would not be proper to permit 
the amendment. 

.- Venkatarama Ras v. Vexkatalingam Nayamım Bahadar Varu, (1921) 42 M.L.J. 43 and Shaw Mya 
v. Mang Mo Haawng, (1921) LR. 48 LA 214: I.L.R. 48 Oal. 832 (P.C.), referred to. ~ 

Raja Ramachandra Saru Harischandra Deo Gari v. Akella Venkatalakshminarayara, (1918) 97 M. 
L.J. 65, explained. 

Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the order of the District Court, South Arcot at Cuddalore 
dated 12th December, 1945, in I. A. No. 169 of 1945 in O. S. No. 44 of 1944. 

K. S. Sanakara Atyar for Petitioner. 


The Advocate-General (A. Rajah Atyar) -nd K. Srinivasan for Respondent. 


The Court delivered the following 

Jupament.—The first defendant in O. S. No. 44 of 1944 in the District Court 
of South Arcot seeks to revise an order of the learned District Judge of South Arcot 
allowing an application for amendment (I. A. No. 169 of 1945) made by the res- 

ondent. The suit was not originally filed by the respondent but was filed by one 
uthuswami Jadayya Koundar who was the holder of an impartible estate known 

as Jadaya Goundan Hills Jagir. The suit was inter alia for a declaration that’a 
promissory note bearing date 11th September, 1942, and a lease deed bearing date 
16th September, 1942, obtained by the defendant from the plaintiff are not binding 
on or enforceable against the plaintiff. The ground on which this relief was sought 
was that the execution of the promissory note and the deed of lease was ' vitiated 
by coercion, undue influence and fraud. The original plaintif died on 13th May, 
1945, and the present respondent, one Ramaswami, his younger brother, was ee 
on record as Vis legal reprvsentative and successor to the impartible estate. -The 
respondent now secks to amend the plaint filed by his predecessor by the addition 
of a paragraph which raises a contention that the promissory note and the lease 
deed are not binding on the estate as it was not competent to his predecessor, who 
was only a a es owner, to alienate it beyond his lifetime in the absence of 
necessity. is plea is based evidently on section 4 of the Madras Impartible 
Estates Act. There is a reference in the paragraph sought to be added to section 6, 
of Madras Act II of 1904 but the other allegations in the paragraph do not justify 
a reference to that section. The application for amendment was opposed by the 
first defendant, his main objection beicg that the respondent ought not to be allowed 
to put forward a’ claim which was not available to the deceased. ‘This was not 
seriously disputed before the learned District Judge, nor has it been disputed before 
me. . The learned, District Judge held that the original. plaintiff, Muthuswami 
could have asked for a declaration that the alienation was not binding beyond his 
lifetime and that therefore the respondent could be allowed to-obtain an amend- 
ment which sought to raise such a plea. j 

Mr. K. S. Sankara Aiyar, the learned Advocate for the petitioner before me 
formulated his objection to the amendment sought from two aspects: (1) he 
contended that it would not have been open to Muthuswami, the respondents 
predecessor, to have raised the plea now sought to be raised by amendment, and 
(2) even if it were permissible for Muthuswami to have raised that plea originally 
at the time of the filing of the plaint the Court ought not to allow him 
quent stage to have the plaint amended by the addition of this plea based upon 
a cause of action different from that on which the suit was originally laid. — ` 
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I agree with him and I am of opinioa that both his grounds of objection are 
well founded. So far as I am aware the only observations directly in point on the 
F SNE whether the holder of an impartible estate was, entitled to institute a suit 
or a declaration that an alienation made by him was not binding on his successor 
are to be found in the decision in Venkatarama Rao v. Venkatalingama Nayanim Bahadur 
Vara’. I may mention that that decision is also most apposite to the present case. 
In that case a suit was filed by the Rajah of Kalahasti on a mortgage executed 
by him. The plaintiff died pending suit and a successor to the zamindari was 
brought on record as the third plaintiff: He applied to amend the plaint by 
adding an allegation that the transaction set out in the plaint even if true would 
not bind him as successor to the estate as the moneys raised thereunder were not 
utilised for purposes binding on the estate. The lower Court allowed the amend- 

‘ment to.be made. On an application for revision Kumaraswami*Sastri, J., set 
aside the order of the lower Court on the grownd that the respondent in that case 
as legal representative could not set up a plea that he was not bound by the trans- 
actions of the deceased plaintiff. The learned Judge said : : 

“In cases where there is a conflict of interests between the deceased plaintiff and his repre- 


is one which the deceased himself could not asked, it seems to me difficult to see how his legal 

representative could ask for it,” 

It therefore became necessary for the learned Judge to determine whether it was 

open to the holder of an impartible estate to question the propriety of his own 
c ee or to seck a declaration that the alienation made by him was not 

binding op his successor. The opinion of the learned Judge on this point is 

expressed in unambiguous thus : 

‘It is clear that in the present case it was not to the deceased xamind estion th 
propriety of hia own alienation or to seek a declaration that the slienations mide by hint and oe 
in terms are not limited to his own life interest in the xanjindari are not binding on his succesors.” 7 
On the authority of this case there can be no question that the amendment allowed 
by the lower Court was wrong. The learned Advocate-General however main- 
tained that the holder of an impartible “estate can en grounds of public policy be 
‘allowed to bring a suit for a declaration that an alienation made by him is not < 
binding on his successors. For this position he relied on the decision in Raja Rama- 

| chandra Saru Harischandra Deo Garu v. Akella Venkatalakshminar 2 ving 
` regard to the facts of that case, I am of opinion that it was not decided by the learned 
Judges in that case that the holder of an impartible estate was entitled to obtain 
from the Court 4 declaration that the alienation which he had made would not 
bind his successors. In that case the suit was brought on a mortgage of an i ible 
_ estate which was executed by the first defendant, the then roprietor. The pros 
pective successor to the estate was also joined as the second defendant. It does not 
ap from the facts set out in the opening of the judgment whether the first 
a akah definitely alleged that there was no necessity for the mortgage. The 
second defendant, however, did allege that there was no necessity for the mo 
and-that it did not bind the estate. The suit was however compromised, the 
ci being to the effect that the first defendant should pay the sum agreed 
upon in certain instalments, that the debt was binding on the estate and that on 
failure o payah the mortgaged property would be sold. There was default in 
payment the plaintiff made an application for a final decree and for sale of 
the mortgaged property. Both the first defendant and the second defendant by. 
their counter-petitions preferred objections mainly on the ground that the estate. 
was ao impartible and inalienable estate and that it could not be sold in pursuance 
of the compromise decree. The second defendant urged a further ground that. 
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the first defendant had no necessity to borrow the amount for which the mortgage 
was executed. The learned District Judge overruled the objections and passed 
a final decree. There was an appeal to this Court. The first defendant died pending 
the appeal. Abdur Rahim, 5 who delivered the leading judgment therefore 
defined the scope of the controversy before this Court thus: 

“As already stated, the first defendant has since died and the only question now is whether 
by reason of the statements in the petition of compromise and the decree passed in accordance there- 
with the second defendant is precluded from raising the question as to the binding character of 
the debt or whether the question should be tried.’ 

Several contentions were raised to preclude the second defendant from 
such a plea. One of such contentions was that the first defendant, the then holder 
Was pelt a any an uate it must be held that by reason of the compromise 
the debt must. be deemed to have been incurred for a proper purpose. The learned 
Judge at page 69 of the report saye dealing with this contention, 

“As regards the last, it should be pointed out that in his written statement the first defendant 

questioned the validity of the mo , and the statements in the razinamah petition as to the 
character of the debt can at the most be treated as evidence against the first defendant. It is difficult 
to sce how it estops him from asking for an enquiry on this issue. It is well known there is no estoppel 
against a statute.” 
The learned Advocate-General says that the observations made by the learned 
Judge in this connection deals with the right of the first defendant and not with the 
second defendant. Though I must contess that there is some araga Jan in the 
language, having regard to the statement of the case at the outset to which I have 
already referred and having regard to what follows which I shall presently refer to, 
the learned Judge throughout was only considering the case of the second defendant. 
Immediately following the passage which I have reproduced above the learned 
Judge deals with another contention raised as regards the second defendant, namely, 
that it was open to a mortgagee seeking to enforce a mortgage against an estate in 
the possession of a Hindu widow to implead the next reversioner in the suit so that 
a decree obtained in his presence would bind the estate, and on the same analogy 
the compromise decree could be held to bind the second defendant who was 40 
nomine on the record. Dealing with this contention the learned Judge says : 

“But I am not satisfied that the position of an owner of an impartible estate and of an heir 

to such an estate is analogous in all respects to that of a Hindu widow and the nextreversioner . . 
e. . . An heir to an impartible estate has no sort of right in it for the time. His interest in the 
estate is a mere spes successionis and? any attempt therefore by the first defendant to deal with his 
chance of succession must be held to be void.” 
Even the next contention that the compromise should be considered to be a family 
scttlement has reference only to the second defendant. In these circumstances 
I am not inclined to agree with the learned Advocate-General that this decision 
is an authority for the position that it is open to the holder of an impartible estate 
to institute a suit for a declaration that an alienation made by him is not binding 
on his successors after his lifetime. Apart from this decision no other decision 
has been cited to me in support of this contention of the respondent. 

The learned Advocate-General raised a contention that the original plaintif ` 
could be deemed to have two capacities, one an individual capacity and another 
a representative capacity representing the estate for the time being and in his 
representative capacity he could file a suit for a declaration that the alienation was 
not binding on the estate after his lifetime. Though it is quite true that a person 
who happens to be the holder of an impartible estate may have other capacities 
and transactions in that capacity, so far as the provisions of the Madras Impartible 
Estates Act are concerned they have reference only to his transactions as the holder 
of an impartible estate and in respect of such an estate. I fail to see how there is 
a dual capacity in respect of the alienation of an impartible estate by the holder 
for the time being of that estate. 

The decision in Sundaresan Chettiar v. Viswanadha Pandara Sannadhi1, which 
is a case of public trust cannot obviously have any application ta the facts of the 
present case. l ` 


ay 





1. (1949) 43 MLLJ. 147: I.L.R, 45 Mad. 703. - 
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The other contention of Mr. Sankara Aiyar is equally substantial. The suit 
as originally laid was on the o ground that the transactions referred to, namely, 
the promissory note and the lease deed, were vitiated by undue influence and fraud. 
The cause of action has definite reference to the exercise of undue influence and 
coercion by the first defendant. Having instituted the suit to obtain a relief on those 
grounds I am of opinion that a Court should not permit the plaintiff to amend 
the plaint by the addition of a new plea based on quite a different ground, namely, 
that though the suit transactions were valid they would not be binding on the 
successors to the plaintiff or binding on the estate after the lifetime of the plaintiff. 
The result of allowing such an amendment would be to introduce a completely 
new element unconnected with and in essence even inconsistent with the grounds 
originally alleged in support of the plaintiff’s claim. Authority is not needed 
that there are limits to the discretion of a Cougt when permitting an amendment 
to be made to the plaint. The leading judgment in Ma Shos Mya v. Maung Mo 
Hnaung> enunciates in clear terms such limitation. I am therefore of opinion 
even assuming that the original plaintiff would have been entitled to institute a 
suit for a declaration that the suit transactions were not binding on his successors 
and on the estate after his lifetime, it is not proper to permit such a plea to be raised 
by way of amendment even if the amendment had been applied for by the original 
plaintiff himself. 

For both these reasons I must hold that the learned District Judge was in 
error in granting the amendment. I set aside his order and dismiss I. A. No. 169 
of 1945 with costs throughout. 


- VPS. Petition allowed. 


IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :— MR, JUSTIGE RAJAMANNAR. 
Bangaru Reddi .. Appellani* (15t Defendant) 


U. 
Mangammal alias Jayalakshmi Ammal .. Respondent (Plaintiff). 

Hindu Widows’ Remarriage Act (XV of 1856), section 2—Scopes and applicability—Forfeiture on rè- 
marriage—If extends to property settled on widow absolutely in lieu of her clatm for maintenance. 

Section 2 of the Hindu Widows’ Re-marriage Act has no effect on property belonging to the 
widow absolutely on the date of the re-marriage. The words ‘‘as if she had then died” in the 
section supply the criterion for adjudicating on the rights and disabilities of the widow on re-marriage, 
All the results which would follow the re-marriage are results which would ensue if she had died on 
the date of the re-marriage. The rights and interests which she may have in her deCeased husband's 
property by way of mamtenance obviously refer to pata rights as for example to payment of 
maintenance by the enforcement of a charge on her d sas ole aad Where however 
in lieu of a widow’s claim for maintenance property is settled on her by her husband’s brother to be 
held by her absolutely with powers of alienation by way of gift, exchange, sale, etc., the estate 
which ts conferred on her is absolute and not liable to forfeiture on her re-marriage. 

Arunachalam Chetty v. Sestiah Chetty, (1938) 2 M.L.J. 701, relied on. 

Debi Mangal Prasad Singh v. Mahadeo Prasad S (1911) 22 MLJ. : LR. LA. tar: 
LL.R. 94 All. 294 (P.0.) and Mahomed Umar v. Ma Toa (1917) 40 I.G. a iea 

Appeal against the decree of the District Court of South Arcot in A. S. No. 156 
of 1944, preferred against the decree of the Court of the District Munsiff of Villu- 
puram in O. S. No. 148 of 1948. 

Subramanyam, Rajagopal and M. Kolandavelu Mudaliar for Appellant. 

T. E. Ramabhadrachariar for Respondent. 


The Court delivered the following 
JupGMENT.—The short question for decision in this appeal is-whether the 
respondent forfeits her right to property which she obtained under a deed of 


1. (1921) L.R. 48 I.A. a14: LL.R. 48 Cal. 8ga (P.O). 
*3.A, No. 1258 of 1945. 13th September, 1946, 


= 
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settlement Exhibit P-1 executed in her favour by the appellant on 7th June, 1938. 
The appellant Bangaru Reddi and one Sundara Reddi were undivided brothers. 
Sd ae aie a apa was married to Sundara Reddi in August, 1937. Unfortu- 
na T» Sundara Reddi died in April, 1938, nga; the plaintiff (still a minor) 
a widow. ‘The deed in question was executed by the appellant in favour of the 
minor respondent pe her guardian and fa one Govinda Reddi. 
In September, 1941, the T ift married one Viswanatha Reddi. In December, 
1941, the appellant issued a notice to her alleging that she had forfeited her right 
to the pro settled on her on account of her re-marriage. The respondent 
was compelled to file the suit out of which this second appeal arises in respect of 
one of the items of property for a declaration that the property belongs to her and 
for possession free from the obstruction of the defendant. The learned District 
Munsiff dismissed the suit but on Weer the learned District Judge has granted a 
decree in her favour. The first defendant appeals. 


The learned advocate for the a ange first contended that under section 2 
of the Hindu Widows’ Re-marriage Act (XV of 1856) the plaintiff forfeited 
her right to the property. Section 2 runs as follows: 

‘©All rights and interests which any widow may have in her deceased husband’s erty by 
way of maintenance, or by inheritance to her husband or to his lineal successors, or virtue of 

will or testamentary disposition conferring upon her, without express permission, to re-marry, 
gal a limited interest in such property, with no power of alienating the same, shall upon her re- 
marriage cease and determine as if she had then died; end next heirs of her deceased 
husband, or other persons entitled to the property on her death, shall thereupon succeed to the 
same.” 


It is clear that this section has no effect on property belonging to the widow 
absolutely on the date of the re-marriage. The rights and interests which she 
may have in her deceased husband’s property by way of maintenance obviously 
refer to recurring rights as for example to payment of maintenance by the enforce- 
ment of a charge on her deceased husband’s property. In the case of wills and 
other testamentary dispositions it is only the limited interest that ceases and deter- 
mines. In my opinion the words, “as if she had then died ” supply the criterion 
for adjudicating on the rights and disabilities of the widow on re-marriage. All 
the results which would follow the re-marriage are results which would ensue if 
she had died on the date of the re-marriage. In other words, if she had only a 
limited and life interest then that would cease; but if she had an absolute estate 
that would not cease. In fact, the learned advocate for the appellant very properly 
did not lay such stress on this section in support of his case. 


The next contention was that under the settlement deed the property must 
be deemed to have continued to form part of her husband’s estate and the widow 
did not have a full and absolute estate, an estate which for example would be taken 
after her by her stridhana heirs. 


Two decisions were relied on by him but before I deal with them it is necessary 
to refer to the relevant provisions of the deed itself. The document recites the 
marriage of the plaintiff and the death of her husband and the fact that she is entitled 
to get maintenance from the family of the settlor, and that it had been arranged 
by mediators that certain properties mentioned therein belonging to the executant 
should be settled on her. The document then goes on to say: 

A shall take these erties and enjoy them from this onwards till attain ori 

and oil agen Sais marik Dok E I a lal of alia ations ee 
of gift, exchange, sale, etc. ” 
In the face of the language used in the operative portion of the document I think 
it will be extravagant to contend that an absolute estate was not conferred on the 
plaintiff under the document. There is no ground to restrict her power of alienation 
to occasions when she bas a necessity which would justify an alienation by a limited 
owner. Nor is there a condition that the-absolute title vested in her would be 
divested on the happening of any subsequent event like re-marriage. 
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It is clear that when pro is conveyed absolutely to a widow by: coparceners 
of her deceased husband in final quit and satisfaction of her claim to maintenance 
such a transaction would not be affected by her re-marriage. In Arunachalam 
Chetty v. Seshiah Chetty, it was held by Wadsworth, J., that when the coparceners 
of the husband of a Hindu widow settled with her gu.rdian her claim to main- 
tenance during all her lifetime at a fixed sum in satisfaction of which a. pro- 
mussory note was executed by them to the uncle as her guardian and the widow 
re-married subsequently, the widow did not forfeit her claims to the amount repre- 
sented by the promissory note by virtue of section 2 of the Hindu Widows’ Re- 
marriage Act. The learned Judge says at page 703 : l 

i isa leted contract whereby the eceased husband taking into 
consideration he uncertainty of the hg caimatwaien te hie I make, tompounded for 
those claims by a fixed Ee ee ee ee Bana a Kap substitution for the actual 
payment of a promissory note executed by the def ts to the uncle of the widow. When once 
this promissory note this discharge document have been executed, the widow no longer has any 
Interest in her husband’s estate.” 

In the present case the conveyance of the two items of property under the settlement 
deed takes the place of the promissory note in that case. 


The first decision relied on by the learned advocate for the appellant is reported 
in Debi Mangal Prasad Singh v. Mahadeo Prasad Singh*. Their Lordships of the 
Judicial Committee held that a mother in a joint Hindu family who is given a share 
of family property at a partition among the coparceners, does not get an absolute 
estate in such a share but it must be deemed to have been given to her for her 
life. The ratio decidendt of that case is to be found at page 242 where their Lord- 
ships point out that if the share is given to her as a substitute for that to which 
she would be entitled upon inheritance then she would not obtain an absolute ` 
estate. If, on the other hand, it was given to her by way of provision for her 
maintenance it is equally reasonable to hold that she only obtained a life estate. 
This decision has no bearing on the facts of the present case. 


The next decision is that of the Calcutta High Court reported in Mahomed 
Umar v. Man Koer?, in which the terms of an skrarnama executed by and between 
three women who stood in the relation of two daughters-in-law and a daughter of 
the propositus were considered and on a construction of the document and the 
circumstances attendant on its execution it was held that the property which fell 
to the share of one of the widows under the document would be forfeited on her 
re-marriage. But the distinguishing feature of that case is that the document was 
executed by and between the persons who were not competent to confer on each 
other an KE estate. None of the parties to that ekrarnama was an absolute 
owner. It follows, therefore, that viewed cither as a provision for maintenance 
or as a convenient method of enjoying the share of the i itance, the arrangement 
could not enlarge the limited nature of the estate to which the parties were entitled. 
In the present case, on the other hand, the executant was full owner of the properties 
and was entitled to confer an absolute estate on the respondent: and that was 
what he purported to convey under Ex. P-1. 


In my opinion the learned District Judge was right in his conclusion and the 
second appeal is dismissed with costs. 

(Leave is refused). 

K.S. | Appeal dismissed. 





I. (1938) a MLL J. 701. LL.R. 94 All, 294 (P.C.). 
8. SR aa M.L. J. 462 : LR. 39 I.A. 191 : 3. foes) DLC 7 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—Sm ALFRED HENRY LIONEL Leaon, Chief Justice AND MR. Jusrice 
GOVINDARAJACHARI,. 


Kota Navaneethammal and another .. Appellanis* 
D 


Wupputur Kamalammal and others .. Respondents. 


Hindu Lawo—Adoption—Viysias— Adoption of sister's son—V Progf—Custom regarding 
gijer e aha aaa a in marriage—If precludes adoption 
sisisr’s SOR. 


The adoptiom of a sister’s son is recognised by custom in the Vysia community. The rule of 
Hindu law TE ee he a ingah ja he cies ce, 
the for whom the adoption is made and the mother of the adopted in her maiden stato, | 
has by this custom and Vysia do adopt the sons of their sisters. The custom against 
the supposed rul on the text relating to the reflection of a son is so widespread that very little 
evidence would turn the scale against the rule. 

[In this case such custom was established by direct evidence.| 


The practice of Menarikam (regarding the sister’s son as the most suitable person to whom a father 
could give his daughter in marriage) is no longer insisted upon Vynas and cven if that custom 
it does not follow that a sister’s son could not be adop t only means that if a sister’s 


las adopted, the adoptive father would be precluded from giving his own daughter in marriage 
to 

On appeal from the judgment and decree of Kunhiraman, J., dated 14th 
September, 1945, and passed in the exercise of the Ordinary Original Civil Juris- 
diction of the High Court in Q. S. No. 159 of 1944. 


T. V. Muthukrishna Atyar and P. Srinivasa Atyangar for Appellants. 
= K. Subba Rao, A. P. Sundarachari and M. V. Nagaramayya for Respondents. 
The Judgment of the Court was delivered by 


The Chisf Fustice—In a suit tried on the Original Side the appellants challenged 
the validity of the adoption of the second defendant by Lakshmana Perumal, the 
half-brother of the second defendant’s mother. In the trial Court the factum 
of adoption was not disputed and in this Court it has been ressly admitted 
that the second defendant was ‘hdopted by Lakshmanaperumal Saute 28th January, 
1943. The adoptive father died on the 2nd April, 1944. The suit was filed on 

ist August, 1944, by Navaneethammal, the youngest half-sister of Lakshmana- 
perumal, and her son. Lakshmanaperumal had three half-sisters. The eldest, 
who is the sixth defendant, is the mother of the second defendant. The second 
is the seventh defendant, who supports the plaintiffs. The plaintiffs contended 
that the adoption was invalid because it offended against the rule of Hindu law 
which says that there can be no valid adoption unless a marriage wero possible 
between. the person for whom the adoption 1s made and the mother of the adopted 
boy in her maiden state. The rule only applies to the three regenerate classes, 
but as the parties to this suit are Vysias, they are within it. The plaintiffs also 
averred that there was a custom in the Vysia community prohibiting the adoption 
of a sister’s son. The learned Judge found that there was no such custom, but he 
held that the contesting defendants had proved that there was a custom by which 
a Vysia could adopt a son of his sister and therefore the custom set at nought the 
rule of Hindu law on which the plaintiffs relied. In these circumstances he 
dismissed the suit. The plaintiffs have appealed. 

In the Court below the plaintiffs laid some stress on a practice (referred to as 
Menarikam) which used to be followed in the Vysia community. It implied that 
a sister's son was regarded as the most suitable person to whom a father could 
give his daughter in iage. Stress was laid on this custom because it was said 
that it in itself negatived de idea that a sister’s son could be adopted. In this 
Court, Mr. Muthukrishna Aiyar, who has appeared in support of the appeal, 


*O,S.A. No. 58 of 1945. | 7th August, 1946. 
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has very airy conceded that Menarikam no longer exists as a custom. For twenty- 
five years more the Vysia community has not insisted on the practice of a man 
ID ie ae eet earage to Din sister 6 ton. Even if Menarikam still existed, 
it does not follow that a sister’s son could not be adopted. It only means that 
if a sister’s son were adopted, the adoptive father would be precluded from giving 
his own daughter in marriage to him. But we do not need to dwell on this aspect 
of the matter because Menarikam is no longer insisted upon and there is ab t 
evidence on the record in proof of the custom that Vysias do adopt the sons of 
their sisters. 

Twelve witnesses were called to prove the custom set by the contesting 
defendants that Vysias do adopt the sons of their sisters. ost of the witnesses 
were people of standing and there was little in the nature of reti cross-exami- 
nation, Mr. Venkataramayya (D. W. 4), aw Advocate of this Court, deposed 
to the custom and he was not asked a single question in crossexamination. All 
the witnesses spoke to the existence of the custom and many of them gave instances 
where sisters’ sons had in fact been adopted. The plaintiffs called six witnesses 
who gave evidence of a negative character, except one Bysani Krishnayya Chetty 
(P.W. 3) whose, testimony renders support for the contesting defendants. He 
acknowledged that there was a custom in the Vysia community, of which he was 
a member, to adopt the sister’s son. He denied, however, that it was customary 
to adopt a daughter’s son. This latter statement cannot be treated seriously. 

a sister's son can be adopted, there is no reason why a daughter’s son should be 
in a different position. The learned Judge accepted the defendant’s evidence 
roof of the custom and we consider che waa filly jus hed iaa doing. The 
bo ume of evidence in da ak of the adoption is considerable, and perhaps far 
ore than was necessary. In delivering the judgment of the Division Bench which 
ecided Sooratha Singa v. Kanaka Singa1, where the question was whether an adoption 
f a brothers daughter’s son was allowed by custom, Sadasiva Aiyar, J., said that 
reason of an ission the burden of proving the adoption to be invalid was 
on the shoulders of the other side ; but even if this were not so, the custom 
inst the supposed rule based on the text relating to the reflection of a son was 
widespread that little evidence would turn the scale against the rule. In 
earliest edition of Suances Hindu Law, there ig this statement— j 
“ In practice, the adoption of a sister’s son, by persons of all castes is not uncommon.” 

















We may add that it is common ground that the adoption of a sister’s son is 
i by custom in the Rrahmin and the Kshatriya communities. The 
on, 80 far as the Kshatriya community is concerned, was discussed in the 
ent of this Gourt in the recent case of Simhadri v. Satyanarayana®. It was 
reasly held that by reason of custom prevailing in this presidency an 
n by a Kshatriya whose gotra is the same as that of the natural mother of 
pied Boyds noe ualewiul aad all-theessests which the role had Desa saen 
icwed. It would indeed be strange if the Vysia community chose to follow 
ient law prohibiting the adoption of the son of a woman whom the adoptive 
uld not have married in her maiden state when the Brahmin and the 
communities have overridden the rule by custom > but the Court is 
ed to decide this case on the probability of the Vysia community having 
follow the Brahmin and the Kshatriya communities because there is 
believable evidence that it has done so. 

ppeal is dismissed with costs in favour of respondents 1 and 2. 


a ~ Appeal dismissed. 





Sa 867. g. (1945) 2 MLL.J. 228: LLR. 1946 Mad. 475. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—SiR ALFRED Henry LroneL Leaan, Chief Justice AND Mr. JOSTIOE 
LAKSEMANA Rao. 


A. Samankatha Nadar .. Appellani® 
D. 
Y. James .. Respondent. 
O Ja » Order 9, ruls g—Sxit on Qf minor dismissed for default 
mir on stein meki” Hfotcnain-Vimiaton det (EX of 1008), seen 5 and Arle 103A 
on I ; I 
ability of section 5 fo application to set aside order of dismissal for default. ? 
It is a well-settled rule of law so far as ¢he Madras High Court is concèrned that a minor is not 
bound by a decree which has been passed against him as the result of the gros nce of his 


guardian in the conduct of the suit. same principle must apply to a case where a mother 
ues on behalf of her minor son and by her gross negligence allows the suit to be dismissed for 
default. It cannot be said that when subsequently the son becomes a major and sues for the same 
relief, such a suit was not maintainable because he failed to apply for an order setting aside the 
dismissal of the prior suit. Assection 5 of the Limitation Act does not apply to an application to set 
aside the order of dismissal for default, it would be monstrous to hold that the plaintiif was affected 
by the order of dismissal and therefore it must be held that he was entitled to ignore it. 

Appeal under clause 15 of the Letters Patent against the ie. asa and decree 
of the Hon’ ble Mr. Justice Rajamannar dated the gih day of November, 1945, 
and made in S. A. No. Sl of 1944, preferred to the High Court against the decree 
of the Court of the Subordinate Judge of Tinnevelly in A. S. No. 2 of 1944, 
preferred against the decree of the District Munsiff of Tuticorin in O..5. No. 56 of | 


1939. 
G. S. Venkatachariar and D. Ramaswami Aiyangar for Appellant. 


A. Swaminatha Atyer for Respondent. 


The Judgment of the Court was delivered by 
The Chisf Fustice.—Before the 25th September, 1908, the property in suit 
~ owned by four brothers, who- were Indian Christians. On that date th 
suid the pe to the plaintiff's father Who died in the year 1929, being survi 
by his wife; his son and his five daughters.- The son is the plaintiff in the suit out 
of which this ap arises and his mother is the third defendant. One of the 
daughters is the fourth defendant. _ ( 


On the 26th January, 1932, the first defendant pees to buy the propert . 
from the heirs of the four persons who had sold it to plaintiff’s father on th 
25th September, 1908. On the af Jena), 1932, four of the daughters release 
their rights to the plaintiff and ird defendant. On the 14th March, 199 
the third defendant, on behalf of herself and as the guardian of the plaintiff a 

of the daughter who had not released her rights (the fourth ee sued | 
the recovery of the property from the first defendant. The suit was filed in `". 
Court of the District Munsiff of Tuticorin and numbered as O. S. No. 1093 of 1g 

It was subsequently transferred to the file of the District Munsiff of Koilpatti ' 
then numbered as O. S. No. 247 of 1934. On the 1st November, 1934, the t] 
defendant allowed the suit to be dismissed for default. ; 


On the 28th April, 1937, the third and fourth defendants released their r 
to ae teria who, on the 13th February, 1939, filed the present suit to re 
from first defendant and his tenant, the second defendant, possession C 
Soe ee conveyed to the first defendant on the 26th January, 1932.7 
first d ant contended that the sale to the plaintiff’s father on the 95th Septe> 
1908, was really a nominal transaction and that no interest had passed.” 
plea was rejected, as was a plea that the first defendant had acquired tY 
adverse possession. The Court also considered the question whether O9» 


` *L.PLA, No. 76 of 1945. 14th March, 
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rule 9 of the Codle of Civil Procedure applied and held thatitdid not. The plaintiff 
was pen a decree for joint possession of one-third of the property. is Was 

on the fact that after his father’s death he became entitled, as an heir, to 
one-ninth of the property and that he acquired two-ninths under the deed of release 
of the allies feral 1932. He was not entitled to the interests of his mother or 
the fourth defendant as the dismissal of Original Suit No. 247 of 1934 had the 
effect of ing any claim by them. The decree of the District Munsiff was 
affirmed a ubordinate Judge of Tinnevelly and by Rajamannar, J., in second 
PPa is appeal has been filed by the first defendant from the judgment 
of the learned Judge under clause 15 of the Letters Patent. 

The ony question which arises in the appeal is whether the plaintiff is 
affected by the provisions of Order 9, rule 9. tt is well-settled rule of law so far as 
this Court is concerned that a minor is not bownd by a decree which has been 
passed against him as the result of gross negligence on the part of his guardian in 
the conduct of the suit. The same principle must apply here. 

On behalf of the appellant Mr. D. Ramaswami Aiyangar has contended that 
the plaintiff could not maintain the present suit because he failed to apply for an 
order setting aside the dismissal of the suit. The rule expressly empowers a plaintiff 
to apply for such an order and if he satisfies the Court that there was sufficient 
cause for his non-appearance when the suit was called on for hearing, the Court 
must set aside the order of dismissal. When the dismissal order was passed the 

laintiff was still a minor. The suggestion is that as soon as he became a gs fe 
should have. applied under Order 9, rule g, for the setting aside of the order 
ismissing the suit. It is quite clear that he could not have filed an application 
under Order 9, rule 9 on attaining majority. Article 16g of the Limitation Act 
fixes the period of limitation at thirty days from the date of the order of dismissal. 
Section 5 of the Act does not apply to such an application. Therefore the pee 
could not have made the application because more than thirty days elapsed between 
the date of the order of dismissal and the attainment of his majority. This being 
the position it would be monstrous to hold that the plaintiff was affected by the 
order of dismissal and we hold that he is entitled to ignore it. It was found by all the 
Courts that his mother was grossly negligent in allowing the suit to be dismissed 
and this is the governing fact. 6 
The appeal fails and is dismissed with costs. 


We may add that before Rajamannar, J., M. R. Ramaswami Alyangar 
wished to raise a new point. The learned Judge rightly refused him leave. 
V.S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice PATANJALI SASTRI AND Mr. JUWIGE BELL. 
Sri Raja D. K. Venkata Lingama Nayanim Bahadur Varu (since 
deceased) and another .. Appellants* 


D. l l : 
Rajah Inuganti Rajagopala Venkata Narasimha Rayanim Bahadur 


Varu and others .. Respondents. 

Civil Procedure Cods (V of 1908), section 48 (2) (a)—Exemption under—Facts to be which would 
entitle a claim for—Execution icali toslos pears praying for continuation proceedings in an 
e ane Pane ed tea es of certain noi mentioned in the prior petition—“ Fresh 


” within ihe meaning A (1}- 

prior application after expiry of period of lumtation. 
The allowance for maintenance of a junior member of the family of the Rajah of Kalahasti 
was by a decree made ac Ga uk o U ap oh eg tamindari and 
the final decreo passed on grd May, 1927, directed the sale of those villages in realisation of the sum 
decreed in default of payment by the numerous j t-debtors who had acquired interests in the 
villages charged under subsequent transfers by the Rajah. On 15th January, 1930, the decree- 
holder applied for execution by Execution Petition No. g0 of 1930 for recovery of the amount decreed 


* A, A. O. No. 305 of 1944. - 4th September, 1946. 
šI 


, U has a discretionary power to allows amendment 
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by the salo of a1 specified in the schedule to the petition and realised more than Rs. 90,000 
by tho sale of those the last of which was sold in eptember 1999. As a nm of Rs. 9,620 
still remained due under the decree, the decree-holder made an application, Execution Application 


No. 979 of 1939, on 1st November, 1999, in the lous proceedings which had not been formally 
berate h all the reli a ae e licant therein had been granted to him, 
In the fresh application he pra that the pending prior proceeding (E. P. No. 20 of 
1930) might be continued and the recovery of the e of the decree debt be ordered 

the sale of seven new villages specified in that application, It was pleaded in bar of the 
execution ape ea Ne. 379 Of 1999, that it was barred under the provisions of section 48 of 


the Code in that it was more than 19 years fram the date of the decree. The 
decree-holder, however, claimed exemption under clause (a) of sub-section (2) of section # on 
the that the ag Kanaan had prevented him by fraud from the decree 
and that the Execution lication No. 379 of 1939 should not be as a ““ fresh 

ion” for execution within the meaning of on 48, sub-section (1) but should be dealt 


with as anc for amending and continuing Execution Petition No. 20 of 1930 which was still 
pending 


Held, (i) it cannot be held that resistance to execution on legal grounds, however ill-founded, 
could amount to preventing execution by fraud within the meaning of clause (a) of sub-section 
(a) of section 48, Civil Procedure Code. Further, it is necessary for the docree-holder, in 
order to bring himself within the exemption, to prove that execution was prevented in the sense 
of bei hindered or checked by the fraud of the judgment-debtor. In the circumstances, 
as the decree-holder had failed to establish this, he was not entitled to the benefit of the 


overy 
Bee eee HE ai Kui apan AEA a DAU ular pe peri, i a sabitintiee lication 
e wi 


t attachment Bey 
B. where a previous mmilar application in respect of property A has succeeded or failed or is 


Lisa application for execution and cannot be treated as one for ing and coniming 
the prior application although the prayer in the latter application may be worded in that manner. 


20 of 1930 was really pending when Execution lication No. 379 of 1939 was filed. Although the 
y terminated, all the vi wbich he dae 
ld and no further relief could be on the basis of that petition which must therefore 


been 
regarded as no longer pending for the p of inchiding by way of amendment new 
jt ilie balance of the amount. 


rEg 
sé 
: 

: 


(ii) A decree-holder cannot be allowed to amend a previous execution petiti ion by een 
fresh properties more than twelve years.after the date of decree. Such an lication 

be a “fresh application” for execution within the meaning of section 48 (1), Civil ure Oode 
re AE anang DUNGO A such ag njana to do so 
would plainly contravene provisions of the section. Sub-section (2) amp eguards the 
eG iry in certain 


under colour of 2 previous application so as to include fresh properties which he may 
wish to proceed against the expiry of such period. 

Case-law reviewed. - ò 

Appeal against the order of the Court of the Subordinate Judge, Chittoor, 
dated gth March, 1944, in E.A. 379 of 1939 in E.P. No. 20 of 1930 in Q.S. No. 86 
of 1916. 


A. Bhujanga Rao, D. R. Krishna Ra and N. R. Amirthalingam for Appellants. 

K.Subba Rao for Respondents. 

The Judgment of the Court was delivered by 

Patanjali Sastri, 7.—This appeal arises out of proceedings in execution- 
of a final decree for sale passed as far back as grd May, 1927, for a sum of 
money claimed as arrears-of maintenance due to a junior member of the family 
of the Rajah of Kalahasti. The 24th defendant in the suit (O.S. No. 86 of 1916 
in the Court of the Subordinate Judge of Chittoor) who is the appellant before us, 
pleaded that the application filed in the lower Court on the 1st November, 193 
(E.A. No. 379 of 1939) more than 12 eae from the date of the decree was 
under provisions of section 48 the Code of Civil Procedure, 1908. The 
respondent decree-holder clai exemption under sub-section (2) of that section 
on the ground that the appellant had prevented him by fraud from executing tho 
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decree. The Court below upheld the claim and ordered. execution to proceed. 
The appeal is directed against that order. 


The a first came on for hearing before Mockett, J., and one of us on 2 
July, ae aes the case was referred to a Full Bench in view of the conflicting 
decisions of this and other High Courts as to the scope and meaning of “ fraud’ 
as that term waggused in section of the Oode of Civil Procedure. Without 

ing into that question, however, the Full Bench remanded the case to the District 
Tide of Chittoor with directions to require the decree-holder to furnish full parti- 
culars of the alleged fraud, and on the evidence called by both sides th to 
submit his finding to the Division Bench which might then consider whether the 
case called for a reference to a Full Bench. The ae tions having been carried 
out and the learned Judge having considered the evidence and esubmitted his 
finding, the case now comes before us for final disposal. 

The allowance for maintenance having been made a charge on about 400 

comprised in the Kalahasti i i, the decree in question di 
the sale of those villages in realisation of the sum decreed in default of payment 
by the numerous judgment-debtors who had acquired interests in the villages 

under subsequent transfers by the Rajah. On the 15th January, 1990, 
the respondent applied for execution by E.P. No. 20 of 1930 for recovery of the 
amount decreed by the sale of 21 villages specified in the schedule to that petition, 
and realised in the course of that protracted proceeding more than Rs. 90,000 by 
the sale of those villages, the last of which was sold in September, 1939 As a sum 
of Rs. 9,620 still remained due under the decree, he made an application, E.A. 
No. 379: of 1939, on Ist November, 1939, in the previous Kas | which had . 
not been fi y terminated although all the reliefs claimed by the respondent 
therein had been granted to him. In the fresh application he prayed that the 
pending prior proceeding (E.P. No. 20 of 1930) might be continued and the recovery 
of the balance of the decree debt be ordered by the sale of the seven new villages 
specified in that application. 

In his affidavit of particulars of fraud filed on 1st October, 1945, after remand 
the respondent set out the history of the execution proceeding detailing the objections 
raised by the appellant “ frivolously and vexatiously ” at various s and = 
ing him with having fraudulently prevented the execution of the decree by su 
“ obstructive tactics’. He also submitted that, 

“ In any event the petitioner should be allowed to amend the execution petition No. 20 of 1930 
by the inclusion of the additional villages and that this petition may be treated as such application.” 
In his counter-affidavit the appellant pleaded that the respondent’s application 
for as daa eal al the new villages not specified in the original execution peti- 
tion, having been filed after the expiry of 12 years from the date of the decree, 
was not sustainable. He also averred that the respondent himself and the other 
judgment-debtors under the decree were responsible for the delay in execution 
and that, so far as he (the appellant) was concerned, there was no fraudulent 
conduct on his part which prevented the execution of the decree. He further 
alleged that he had recently come into possession of certain receipts passed by the 
respondent on 6th April, 1939, giving up his rights to proceed against the vi 
in the appellant’s possession. He finally submitted that the respondent was not 
entitled to ask for amendment of the previous execution petition by the inclusion 
of the villages now sought to be brought to sale. 

The learned District Judge found, after a review of the earlier proceedings 
till March, 1935, that there was nothing on the record to indicate that the appellant 
was guilty of any fraudulent conduct inrelation to the execution of the decree. 
But be held that, 

““the conduct of the 24th defendant in conveying the property to his sister in 1 and 
a reconveyance in his favour in 1937, and again ctuarlly mortga it to his in 193% 
Na E 1g of I e aa pn aa D anandang goth Sept sya 

i j e salo w » 1999; 
dail EKA tke a aa oac abani apan LE Dart to baine ad ails ie 
by conceivable means.” 


~ 


9 Caa 
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Mr. Satyanarayana Rao for the appellant urged that there was no evidence to show 
that the acts and proceedi erred to by the learned Judge were the result of 
any fraudulent conduct on the part of the appellant that, in any case, the 
said acts and proceedings in no way “ prevented ” the execution of decree. 
On the other hand, Mr. Subba Rao for the ondent, while ge a Aa 
learned Judge's conclusion as regards the a pelanta conduct during the later 
period, enged the finding in regard to earlier period. Mr. Subba Rao 
also submitted, alternatively, that the application of 1939 should not be treated 
as “ fresh application for execution ” within the meaning of section 48, as it was 
in substance and in form only an application for continuing the ing execution 

roceeding (E.P. No. 20 of 1930) for realisation of the balance of the decree amount 
a the sale of the additional vi already ordered by the decree to be sold. 

As regards the earlier period (1990-95) the learned District Judge has elabor- 
ately examined the course of the execution proceedings and we consider it unneces- 
sary to encumber this judgment with a detailed review of those proceedings as we 
are entirely in agreement with his conclusion that no fraud in connection with the 
execution ee been established. The respondent’s main complaint with reference 
to that period was that the appellant raised frivolous objections to execution in his 
counter-affidavit Ex. P-6 on 15th March, 1992, and ultimately withdrew them 
on 2nd February, 1985, by his memo. Ex. P-11 and that he was deliberately causing 
delay by having the proceeding adjourned from time to time by promises of settle- 
ment which he never intended to fulfil. We do not propose to enter into the 
merits of the objections raised by the appellant which are of a technical nature, 
ay WANG eight nave een We Nda Ge ce validity if they had 
been pressed to a decision, it is difficult to say that he acted fraudulently in putting 
forward purely legal objections however untenable. It was, of course, his object 
to delay, if not to defeat, execution to whatever extent possible by raising, through 
his pleader, all pleas which law and procedure make available to him. But we 
are unable to hold that resistance to execution on legal grounds, however ill-founded, 
could amount to preventing execution by fraud within the meaning of sub-section 2) 
of section 48. We agree with the observation in Bandhu Singhv. Kayastha Trading ; 

“the raising of an objection, however frivolous, would rot. ordinarily amount to practising 
fraud on the decree-holder, for it can be easily met and disposed of by the Court.” 

It was said that the ‘subsequent’ withdrawal of the objections showed 
that the appellant did not act bona fide in raising them. But the appellant’s 
agent examined as R. W. 1, explained that the pa bina were withdrawn be- 
cause the respondent’s pleader assured him that the respondent would accept 
the proportionate amount due from the appellant and exonerate the vi in 
his possession from all further claim in execution. The learned Judge has believed 
this evidence which is uncontradicted. In fact, itis admitted that the ondent 
was siete into similar agreements with the other judgment-debtors at the time 
and received a considerable portion of the decree amount without having to bring 
the villages in their hands to sale. This brings us to the other ground of complaint. 

In pa of the aforesaid scheme, the appellant also, it would appear, ex- 
pressed his willingness to pay his proportionate share of the joint and eal liability 
under the decree, and,on a joint application of both sides, the proceedings were ad- 
journed for settlement on that basis, the following note being made on the petition : 

“It is said the parties are trying to settle. Failing settlement hearing positively on 1-10-1994.” 
The respondent says that this was a fraudulent move to gain time as the appellant 
made no payment and one of his vill included in that petition was brought to 
sale. As pointed out by the learned District Judge, however, the initiative for a 
settlement would appear to have proceeded from the respondent himself who was 
admittedly receiving amount pro rata from some of the other judgment-debtors 
in full dis Bike: liability, and there is nothing on record to show that when 
the joint application for adjournment was made, the appellant had no bona fide 
intention to settle the matter on the lines proposed. 





I, (1990) ILLR. 53 AD. 419. 
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As regards the subsequent period -(1935-39), the learned District Judge has, 
as already stated, found that the conduct of the appellant revealed “ the fraudulent , 
and dishonest intention on his part to hamper and impede the execution by all 
conceivable means.” ` According to the learned Judge, the fraudulent conduct 
consisted in (1) the appellant conveying the property which the respondent wanted 
ne rent ey ZEEE aa 1935 and getting a reconveyance in his favour 
in 1937, (2) usufructuarily mo ing it to his Rani in 1938 and getting a 
recelver appointed as per order P-43, (3) filing the applications E.A. Nos. 307, 
815 and 319 of 1939 Just before the sale of the village on goth September, 1989. 
We will now proceed to consider whether these acts or ae amounted 
to practising fraud on the respondent and prevented in any e execution 
of the decree. i 


It is admitted that the appellant sold the village of Pedda Kannali to his sister 
in March, 1935 (the exact date of the sale does not a pear in the record) and that 
he got a reconveyance of the property in 1997. was elicited in the cross- 
examination of the appellants agent ((R.W. 1). The matter, however, was not 

ursued and no questions were put to him as to whether the sale was supported 
any and what consideration ; nor was any fraudulent purpose suggested as 
underlying such sale. But having to the fact that the sale was effected 
just about the time when the respondent filed his memorandum Ex. D-11 dated ~ 
28th March, 1935 asking for a sale of that village along with others belonging to 
the other judgment-debtors, the conduct of the appellant in conveying it -to his 
sister who later put forward a claim to it in the execution proceeding, and getting 
a reconveyance of it when her claim was rejected does look highly suspicious. 
Assuming however it was a fraudulent act, it does not appear to have affected in 
any way the course of the execution proceedings. After the respondent filed his 
memo Éx. D-11, the sale papers were ordered to be filed by the 28th June, 1935 
and on the goth September, 1936 the sale proclamation was settled. On the 17th 
November, 1936 the village was ordered to be sold on 26th January, 1937. Just 
four days prior to the sale, 1.¢., on 22nd Jan , 1937 two applications were made 
w the Gouri EA. Nos. 16 and 17 of 1937. EA Nov 16 wae filed by a receiver, 
who had been appointed in execution of a money decree obtained against the 
appellant’s father, objecting that the village was in his possession and management 
as receiver and should not be brought to sale withbut notice to him and without 
obtaining the permission of the Court which appointed him, and asking that the 
sale posted to 26th January, 1937 should be stopped. E.A. No. 17 was filed by 
the ap Baines Whee acide glee cL ae eee oarda he j 
from the appellant and raised various objections to the respondent proceeding 
against that village. She also prayed that the sale should be stayed pending’ the 
disposal of her petition. Both these applications were dismissed by the Court 
on ist March, 1937. But even before these applications were filed the respondent 
himself had applied in E.A.No. 12 of 1937, dated 7th January, 1937, under Order 21, 
rule 72 of the Code of Civil Procedure, (Ex. D-8), praying that he be given per- 
mission. to bid at the sale ordered to be held on 26th January, 1937 to credit 
the sale amount towards the decree. This application was opposed by another 
judgment-debtor (11th defendant) whose property was also being brought to sale, 
but the appellant raised no objection. the Court granted the permission asked 
for by its order dated 1st March, 1937. Itis obvious that the sale fixed for 26th 
anuary, 1937 could not take place before the respondent’s own application for 
ve to bid and set-off was disposed of on the 1st March. Thus the applications 
(E.A. No. 16 and 17 of 1937) referred-to above for stopping the sale which were 
also disposed of on the same date did not in fact prove an obstacle to the holding 
of the sale on 26th January, 1937 which had necessarily to be postponed in view 
of the ndent’s own application E.A. No. 12 of 1937 previously filed. The 
appellant's transfer to his sister and the latter’s application on the strength of it 
to stop the sale, assuming it to have been Fendt tly brought about by him, 
cannot, be said to have prevented execution, and the respondent cannot 
claim the benefit of the exemption under section 48, sub-section (2). 
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; A similar conclusion is called for in to charges (2) and (3) which 
. may be-conveniently dealt with together. The appellant p rted to mortgage 
the village Pedda Kannali with posseasion of his wife Venkata Boyamma in 1998. 
It appears from Ex. P-43 that in execution of a money decree obtained by another 
ee as against the appellant the village was attached by another Court, and the 
appellant’s wife intervened with a claim based on the mortgage. There was a 
compromise as a reslult of which one Srinivasalu Chetti was appointed receiver 
_ of the village to take possession and collect the rents and profits thereof out of which 
Rs. 600 was to be paid to the attaching decree-holder and other creditors before 
the end of each fasli and the balance, if any, to the appellant’s wife. This was 
on the rgth July, 1939. Before that date, on 15th July, 1939, the Court executing 
the respondent’s decree had ordered the WR 0 be sold on the 5th September, 
1939, the proceeding having dragged on in meanwhile for reasons for which 
the appellant was not responsible. On the 4th September the respondent himself 
filed E.A. No. 277 of 1939 praying for an adjournment of the sale to 26th September, 
on the ground that his application for permission to bid at the sale had not been 
sip lon and the sale was accordingly adjourned. On the 26th the sale was actual- 
ly started but it was not concluded as the appellant filed on that day EA. No. 307 
of 1939 stating that his agent had gone to Hyderabad for the purpose of effecting 
a settlement with the respondent who was then staying there and praying that the 
sale should be continued from day to day for one week at the cost of the appel- 
lant pending advices from Hyderabad. This petition was opposed on behalf 
of the respondent but the learned Judge directed the extension of the sale from day 
to day till the goth September, “ purely as a matter of mere indulgence.” Mean- 
while, the appellant had also filed two other applications, E.A. Nos. 315 and 316 
of 1939 dated 11th September, 1939: requiring the respondent to file into Oourt 
a statement of account and asking for a determination of the amount due to him, 
and the other for stopping the sale on the ground that the village was in the posses- 
sion of a receiver appointed by the District Court, Chittoor, under the compromise 
Ex. P-43 already referred to and the previous sanction of that Court was n ; 
These two applications along-with another filed on the goth September, 1939, EA. 
No. 319 of 1939, praying for the continuance of the et for a fortnight to enable 
~ the appellant to effect a settlement, if possible, were all dismissed on that day and 
the ele of the village was concladed in favour of the respondent himself. As 
E.A. No. 307 of 1939 referred to above, no fraud on the part of the appellant in 
filing the same has been established. The statement in the affidavit (Ex. P-g7) 
filed in support of that application that the appellant’s agent had gone to Hyderabad 
for the purpose of effecting a settlement an the respondent has not been shown 
to-be false. In this connection it may be mentioned that the statement in the 
order (Ex. P-36) passed on that application that “ the other side denies the truth 
of the da settlement,” is not quite correct. No concluded settlement was 
in fact , the only allegation being that “There was every chance of effect- 
ing the settlement with respect to the village to Pedda Kannali by paying of the 
proportionate liability.” Nor can it be said that that application in any way 
prevented the execution, for it sought, not the stay of the aie which was held on 
the day fired for it, but only its continuance from day to day which was ordered 
for four days “ as a matter of mere indulgence”. The same remark applies to E.A. 
No. 315 of 1939 which merely asked for a statement of account from the respondent 
and for determination of the amount due to him before the sale was held. In 
E.A. No. 316 the appellant no doubt wanted the sale to be stopped on the ground 
that the being in the possession of a receiver appointed by a different Court, 
the sale could not be held without the previous sanction of that Court. It was 
suggested for the respondent and the suggestion has apparently been accepted 
by the learned Judge, that the usufructuary mortgage by appellant to his wife, 
the latter’s intervention in the execution of another decree resulting in the com- 
promise evidenced by Ex. P-43, the appointment of a receiver in pursuance of the 
compromise and the appellant’s application for stopping the sale on that ground, 
ail: sarmedcpart fora fandilent a han: dagaa to delay the execution of the res- 


x 
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pondent’s decree. There is, however, nothing to indicate any collusion between 
the appellant and the decree-holder who was executing his decree in the District 
Court of Chittoor and for whose benefit the receiver was appointed by that Court. 
The terms of the compromise clearly show that the usufructuary mortgage in favour 
of the appellant’s wife was rartcally set aside as the receiver had to pay bulk of the 
net rents and profits to that decree-holder and other creditors of the appellant. 
Nor is there any evidence to show that the mortgage executed by the appellant 
in favour of his wife in 1938 was a sham and fraudulent transaction. As in the 
case of the sale to the appellant’s sister, the matter was not pursued in the cross- 
examination of R.W. 1 who spoke to its execution, and there is nothing more than 
suspicion to proceed upon. It may be that the transaction was brought about 
in order to screen the property from the creditors whose claims werg provided for 
in the compromise Ex. P-43. But even so, it did not, as we have seen, prevent the 
execution of the respondent’s decree. The såle was actually held without any 
postponement on the 26th September, 1939 to which date it been adjourned 
at the instance of the apondon himself” and was concluded on the goth when 
all these petitions were dismissed. It follows that the respondent cannot invoke 
the exemption enacted in section 48, sub-section (2), clause It is to be noted 
that the learned Judge, while finding that the appellant’s conduct revealed 
“ fraudulent and dishonest intention on his part to hamper and impede the 
execution by all conceivable means”, has not considered whether the 
execution was in fact hampered and impeded by such conduct, probably because 
he thought that the scope of the enquiry directed by the remand order was limited 
to the allegations of fraud. We have accordingly had to determine the question 
- for ourselves. ` 


It has been contended for the respondent that section 48, sub-section (2) (g), 
should not be narrowly interpreted, and that it is not necessary for the decree- 
holder, in order to bring himself within the exemption, to prove that execution was 

revented in ‘the sense of being actually hindered or checked by the fraud of the 
judgment-debtor. This contention which is contrary to the plain language of 
the clause seems at first blush to be supported by the decision of this Court in 
Ramanathan Chetitar v. Mahalingam Chettiar!, the headnote of which runs as follows : 

“ The mere fact of a fraud having been committed by the judgment-debtor can be availed of 
by the decree-holder for claiming exemption under section 48 afla of the Gode of Civil Proced 
and in order to succeed it is not necessary for him to show by evidence that on account of that fraud 
he was actually prevented from executing his decree. In many cases it will no doubt be easy to 
establish the connection between the fraud perpetrated by the j -debtor and the failure of 
the décree-holder to execute the decree on account of the d of that description should 
not, however, be used to restrict the meaning of the expression, where the judgment-debtor, has, 
by force or fraud, prevented the execution of the decree.” = 
The case in an illustration of how a headnote, though framed in the very words 
used in the judgment, can yet be misleading if those words are taken away from 
the context of the particular facts and given an abstract setting. ‘Lhe decree there 
in question was passed on the 27th November, 1911, and the execution application 
was presented on the 27th July, 1928 praying for attachment of a decree obtained 
by the ee coe Bee a een iar On the 25th October, 1918 the 
judgment-debtor purpo to effect a of certain property belonging to him. 
The sale was impeached by another creditor as being sham and fraudulent and 
was ultimately adjudged to be such in September, 1927. ‘The decree-holder claimed 
exemption under section 48, sub-section (2) clause (a) relying on that fraudulent 
alienation by the judgment-debtor, and the lower Court upheld the claim. 
The judgment-debtor appealed to this Court contending, in the words of the judg- 
ment at page 314 that, 

‘t In order to succeed in his plea under section 48 (2) (a), the decree-holder must show that the 
judgment-debtor has by fraud prevented the execution of the decree and this he cannot be considered 


to have shown unless is evidence that he a ted to execute his decree against the 
property which formed the subject-matter of the ulent ion and was defeated in getting 


I. (1994) 67 M.L.J. 751: IL.L.R. 58 Mad, grr. 
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erecution, This argument was presented in another aspect also, namely, that the aaa 
in order to succeed, will have also to show that he took steps to proceed against all the other p 


of the judgment-debtor before p against the alienated papata in execution. It only 
if these conditions are fulfilled that the. can say, according to the appellant’s contention, that 
the judgment-debtor has by ‘ fraud prevented the execution of the decree. ‘ae LE 


other words, the mere fact of a fraud having been committed by the j ent-debtor cannot be 
availéd of by the decree-holder from claiming exemption under section 48 (2) (a) of the Godo of 
Civil ure, unless he is able io show by evidence that on account of that fraud he was prevented from 
executing kis deres in the manner indicated above.” 


It is in repelling this contention that the learned Judges made the observations 
extracted in the headnote. It will be seen that the expression “ the mere fact 
= a fraud having been committed ”?” was used in contradistinction to what the 
appo an contended must also be proved in such cases, viz., (1) that the decree- 
er took steps to proceed against all the other properties of the j dgment-debtor 
before proceeding against- the aliented property and (2) hae he actually 
ge ted to execute the decree against the pro fraudulently alienated and 
efeated in getting execution. The learned Judges held that it was not 
for the decree-holder to prove such facts in order to avail himself of the 
judgment-debtor’s fraudulent alienation as a ground of exemption under section 48 
(a) (a). It may be that a decree-holder who waits to see the outcome of a litigation 
carried on by another decree-holder against the same judgment-debtor impeaching 
an alienation of property by the latter as fictitious and fraudulent, and refrains from 
executing his own decree is placed under some mental constraint by the fraudulent 
conduct of the judgment-debtor who in that sense prevents execution of the decree 
by his fraud, and it may not be necessary for the decree-holder in such circum- 
stances to show by evidence that his failure to execute was due to the fraudulent 
act of the judgment-debtor. We are not, however, called upon in the present 
case to consider whether that view is correct. It may be that the interpretation 
of the expression “ prevented the execution ” by Shephard, O.C.J. in Seshachalam 
v. Rajan Chetiy1, where he understood it as meaning “ rendered it eee to 
realise” was too narrow as the learned Judges were inclined to think, while their 
own interpretation was too wide. Be that as it may, their decision has no appli- 
cation to the present case where the respondent was actually executing his decree, 
and if, in relation to that proceeding he puts forward any fraudulent act of the 
appellant asa ground of exemption under section oe (2) (a), it is, in our judgment, 
for him, in order to sticceed, to ida eat that the fraudulent act complained 
of hindered or checked in some wa rocetding which he was prosecuting. 
As the respondent has failed to esta Lah en he is not entitled to the benefit of 
the exemption. 

It was next urged on his behalf that E.A. No. 379 of 1939 should not be regarded 
asa “fresh application for execution” within the meaning of section 48, sub-séc- 
tion (1) but should be dealt with as one for Keng ms and continuing P. No. 20 
of 1930 which was still pending. Although this point was not raised at any previous 

of the case, we have allowed it to be ee as it involves only a pure question 
of law. As stated already, the prayer in E.A. No. 379 was that 
“B. P, No. 20 of 1930 may be continued and (the Court may) order the of the 
balance of the decree debt as shown hereunder by the sale of the following villages and if the sale 
proceeds are not sufficient, order the sale of the other villages mentioned in the decree. 

At the end of the application a list of seven villages was pe as 
“villages against which execution is sought at present”. Two of these vi 
Konathaneri and Qhintapudi belong to the appellant. These villages, although 
ordered to be sold under the decree, were not among the villages included in E. 
P. No. 20 of 1930; these villages had all been sold but that petition not having 
been closed was still on the file of the Court, altho sie ani OR rh to 
be done thereunder, when E.A. No. 379 of 1939 waa aled. uestion is whether, 
in such circumstances, the latter application should or should not be regarded 
as a “‘ fresh application for execution ” within the meaning of section 48, sub-sec- 
tion (1). 





1. .(1898) 8 MLL.J. 203. 
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the Code of Civil Procedure speaks of an “ application for execution ?” 
it does not contemplate an application for execution being made in general terms 
and PEE decree amount is fully realised. Section 51 and Order 21, 
rule 11 (2) (j) show that an application for execution is an application to take 
one or more of the steps specified therein in execution of a decree. And rules 19, 


14 and 17 further make it clear that those steps should be ured to be taken in 


respect of some specific property or properties. - Thus an application for execution 
is an application for attachment a ea certain property or for the arrest and 
detention in prison of the judgment-debtor or for taking some other steps in execution 
of a decree. The Code contemplates successive applications being made to the 
Court to execute the decree by taking one or more of such steps and the Court is 
bound to assist the decree-holder in the mode required by him subject to the exercise 
of its discretion as to simultaneous execution against person dnd property of 
the judgment-debtor under rule 21, provided of course that the application is not 
barat by any provision of law. It seems to me that, under such a scheme, every 
application requiring the Court to proceed against a particular property is a 
substantive ap lication for execution, and an application for attachment and sale 
or for sale hour attachment of pre B where a previous similar application 
in respect of property A has succeeded or failed or is still pending is a fresh appli- 
cation for execution and cannot be treated as one for amending and ‘contin 

the prior application, although the prayer in the later application may be word 
in fai manner. Where no question of limitation arises it is, of course, immaterial 
how the subsequent application is regarded, but when it is made beyond the 
period of limitation, its real character assumes importance and must be determined, 
paying more regard to the substance of the matter than to the form or the words 


4 


Applying these principles to the facts of the present case, we find it difficult to 
hold that LA. No. 379 of 1939 was not a fresh application for execution. The above 
reasoning applies a fortiori here, for it cannot even be said that the-previous execution 
proceeding, EP. No. 20 of 1930, was really pending when that application was 
filed. As has been stated, although it had not been formally terminated, all the 
Lire Sanh nee a aap E A sold, and no further 
relief could be ted on the basis of that petition which must therefore be 
regarded as no longer pending for the purpose of including by way of amendment 
new properties sought to be sold for realising the balance of the decree amount. (Cf. 
Badrinarayan Cheilingia v. Baidya Nath Pal}. 


Reliance was placed for the respondent on a recent decision of the Calcutta High 
Court in Shekendar Ali Miya v. Abdul Gafur Chaudhuri?, where that Court held thapan 
application for permission to proceed-against fresh properties when it was discovered 
that those mentioned in the earlier execution petition were not attachable was 
not a fresh application for execution but only a matter of amendment of the pre- 
vious petition and that the Court had a reasonable discretion in allowing it provided 
the ent did not alter the character of the execution. The learned Judges 
followed Gnanendra Kumar Roy Choudry v. Rishendra ` Kumar Roy Choudry*, which 
however dealt with the execution of a rent decree governed by the special provisions 
of limitation contained in Schedule II annexed to the Bengal Tenancy Act. They 
distinguished Hyatunntssa Chowdhuram v. Achia Khatum*, where the Court refused 
to accept an application filed beyond 12 years from the date of the decree for 
adding fresh properties to the list given in an application filed within twelve years, 
as possibly proceeding on the decree-holder’s want of care and diligence. No 
reference was made to Sultan Hasan v. Nankai Bib, where an application for ““ con- 
tinuing ” a prior execution petition by attaching certain new properties was refused 
as barred by section 48. It may well be that, as laid down in Bardhu Singh v. 





1. (1934) 60 C.L.J. 123. © 4 (1g28) LLR. 50 Cal 748. 
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Kapastha Trading Bank 1, on which also the learned Judges relied, the Court had 
ample powers of allowing amendment of execution petitions apart from remedying 
formal defects under Order 21, rule 17, but, with all respect, we are pnable to agree 
that a decree-holder can be allowed to amend a previous execution petition by 
including fresh properties more than twelve years after the date of the decree. 
For the reasons we have indicated, such an application would be a fresh application 
for execution within the serene section 48, sub-section (1) and accordingly 
barred under the provisions of that section. A similar view has been ‘expressed 
in Bandhu Singh v. Kapastha Trading Bank}, Ramrattan v. Datar Kawi, and Gajanand 
Sha:v. Dayanand Thakur’. | 

. Reference was made to the decisions of this Court in Kumar Venkata Perumal 
v. Velayudha Reddit, and Thandavamurtht v. Durgamba®. In each of these cases 
the Court refused to treat an applicatjion filed by the decree-holder more than twelve 
years after the decree to proceed against fresh properties of the judgment-debtor 
as an application to amend and continue an earlier petition for execution filed 
within such period. But there are observations which would seem to imply that 
the Court might, in special circumstances, allow such amendment and order exe- 
cution against new properties even after the expiry of that period. Relying on these 
observations, Mr. Subba Rao submitted that, in view of ihi peculiar circumstances 
of the present case where the decree itself ordered the sale of the property now 
sought to be sold and the decree-holder had to proceed against properties in the 
hands of numerous judgment-debtors, we should allow E.P. No. 20 of 1939 to be 
amended and continued in respect of the new items of property mentioned in E.A. 
No. 379 of 1939. We are unable to accede to this suggestion. With all respect, 
we are not satisfied, that the observations referred to above, which must be regarded 
as obiter, correctly state the position. If an application to proceed against fresh 
properties of the judgment debtor is to be regarded, as in our opinion it should be, 
-as a fresh application for execution it is difficult to see how the Court can have a 
discretionary power of allowing the decree-holder to proceed against new items 
of properties after the expiry of twelve years by way of amending a previous petition 
for execution filed within that period, for to do so would plainly con‘ravene the 
provisions of section 48, sub-section (1). Sub-section (2) amply safeguards the 
decree-holder’s right to execute the decree even after the expiry of twelve years 
in certain cases, and the Court should not, as it seems to us, allow him in other 
cases to evade the provisions of the section under colour of amending a previous 


application, so as to include fresh properties which he may wish to p against 
after the expiry of such period. We find nothing opposed to this view in Jhorama 
Patram v. Dera®, to which also our attention was called. The decree- 


holdtr in that case did not seek to add fresh items of property to those included 
jn his previous application for execution but only to add a prayer for attachment 
of some of those items which, having been released from attachment as unenfranchised 
service inams not liable to attachment, had since been enfranchised and thus become 
liable to be attached. The previous ie dapat which was filed during the 
‘subsistence of the prior attachment had asked for the sale of those properties, and 
all that the decree-holder subsequently required was that should be re-attached 
before they were brought to sale, as the previous attachment been set aside. 


An attempt was made on behalf of the appellant to establish that the decree 
in question had been adjusted by the respondent accepting the payment pro rata 
from the appellant’s predecessor-in-title and agreeing to exonerate the vi 
‘since transferred to the appellant and now sought to be sold from all further claim 
under the decree. C.M.P. No. 2836 of 1945 has been filed in this High Court 
for the admission of a letter dated 6th April, 1930 and alleged to have been passed 
by-the respondent acknowledging the receipt of such payment and undertaking 
mot to execute the decree against the villages which were then in the possession 
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of the appellant’s transferor. It is not necessaty to consider whether sufficient grounds 
have been made out for the admission of the document at this stage, for, 

that the document is genuine and is properly admissible in evidence, the all 
adjustment, not having been duly snot e ot be recognised in these p j 

in view of the provisions of Order 21, rule 2: The pice of E aa ‘cannot 
therefore be entertained. 


In the result, the gti is aowa, and E.A. No: 379 of 1939 is diina 
with costs throughout so far as the appellant i is concerned. 


VS. a Appeal allowed. 
[FULL BENOH.] a 
IN THE HIGH COURT OF JUBICGATURE AT MADRAS. 


Present :—Sm SIDNEY WapswortTH, Officiating Chief Justice, Mre. ia 
RAJAMANNAR AND Mr. Jusrroœ Kupruswami AYYAR. 


K. M. Narayanan Nambudiripad and others a Appellants 
U. 


Varnasi alias en eee Vadakketath Manakkal Sankaran 
Nambudiripad and others .. Respondents. 


Malabar Law—Nambadiri familp—Powers of karnasan—Liability of 1900, satin 30 Spe od fe E 
kena i th naming fa kari Ta Madras Ned det CEL of nona), a section 26—Scope and effect of 
-——Liebilily af soms and grandsons under the pious obligation theory—If 

Per, Full Bench.—It is not, in the absence of a special custom, ee sie power of the 
karnavan or manager of a Nambudiri WA ang Ce pe pice ea OF Be am ywan BAHU GN 
wining out of the running of kuri. : 


oN age Nambuditi v. Sundara , (1935) 43 LW. 584 and Nevan 
Niin an Bank, Lid., App. No.. 108.of 1 to the extent to which they purport to hold 
otherwise are erroneous 


PG een re ee eee reer have been tecogniied in any decision: 
that the karnavan of a Nambudiri illom has an Sica tite as a liability upon the family 
property than the manager of an ordinary Hindu joint The obligation incurred by a family 
manager who in order to raise money not only becomes a to a kuri but undertakes the res- 

naibility for seeing it through to a su conclusion is one which cannot be made a famify lia 
bility unlew much an activity i clearly within the power ofthe manager. 


Case-law discussed. 

The karnavan of a Nambudiri illom along with his two younger brothers started and conducted 
a kuri. The stakeholders took the amount of the first draw. In suits against the stake 
a subscriber who had not drawn a prire and who was therefore entitled to the full of 
his tions, which was not paid, and by another who had not been paid the full amount due 
to him er the rules, it was contended that the mana of the stakeholders was liable in as much as the 


amount of the first draw oo pepe: age Tab A dates a to the kuri, went to meet certain. 
necessary expenditure of the to discharge certain‘binding debts of the sane. 


Field (by the Division Bench), that the claim of the plaintiff in both the suits must fail in so far 
as it secks to make the mone liable Sr the amounts due from the stakeholders aa auch to the rubscribory. 


Further, in view of the true nature of the transaction of the kuri, in the suits ae 


Y 


the stakeholder aa mich and the mans as being itself liable qu stakeholder, it is i tN 
a decres against the mane, not gus stakehold t qua debtor to the fund administered by 
holders. 
estion as to the lability of the sons and the of the three original stakeholden 
to pay EPE of their fathers grandfathers under the pious obligation rule, 
Aald, that the matter was governed by section 26 of the Madras Nambudri Act of 1959. 
Clearly it was the intention of that to make certain specified changes in the law and 


ing Nambudiri community and to change nothing which was not expr statute, 
As i E AE J E E E heke aneo tore ANI 
son was not or tso er any theory of pious obligation he could not 
have become liable by any implied change of the law under that statute. a 


= Case-law rewiewed. n Trev a E-r een en 
amana fan NAN 


= -my - e ma sem ee å a = 





"© Appeals Nos?127 ahd 341 of r. : * a7th August, 1 


394 | THE MADRAS LAW JOURNAL REPORTS, [1946 


i" ee against the decrees of the Court of the Subordinate Judge, Ottapalam, 
in Q. S. Nos. 34 of 1939 and 1 of 1942, respectively, dated 6th September, 1943. 


Appeal No. 127 of 1944.— 

B. Sitarama -Rao for Appellant. 

P. Govinda Menon, D. H. Nambudiripad and S. Venkatachala Sastrı for Respondents. 
Appeal No. 341 of 1944.— | 

P. Govinda Menon and D. H. Nambudinipad for Appellants. 

D. A. Krishna Wariar for Respondent. 


This appeal coming on for hearing on the 26th August, 1946, the Court (Wadsworth, 0.C.7. 
and Rajamennar, F.) e the following 

ORDER of REFEREINGE TO Tar FurieBence.—We refer to the Full Bench the following 
‘question : 

““ Whether with reference to the decision in Narayanan Nambudiri v. Sandara Ajyar! and Narayanan 
Nanbadiri v. The Chalapwram Bank, Lid.*, it is within the powers of the karnavan of the Nambedin 
illom to impose on the illom liability for debts incurred in running a kuri or chit in the absence of 
any family custom.” - : 


This appeal coming on for peas , in pursuance of the aforesaid Order of 
Reference, A Court expressed the following 


OPINION : The Officiating Chief Fustice—The question referred to the Full Bench 
is whether, with reference to the decisions in Narayanan Nambudiri v. Sundara Atyar} 
and Narayanan Nambudiri v. The Chalapuram Bank, Lid.*, it is within the power of 
the karnavan of Nambudiri illom to impose on the illom liability for debts 
incurred in running a kuri or chit, in the absence of any family custom. Before 
dealing with this reference we wish to make it clear at the outset that we are not | 
concerned with the question whether for necessity a karnavan can borrow from 
a chit fund, nor are we concerned with a case in which it can be shown that the 
running of chits is an established institution in a particular family justified by the 
custom of that family. 

The facts so far as they are necessary in the present case are that the first 
and second defendants and their elder brother Narayanan Nambudiripad who is 
now dead and who was at that time the karnavan of the illom or mana, started 
a kuri in 1917. This kuri was one of a very usual type. There were to be 20 
subscribers besides the stakeholders. Each subscriber was to pay a subscription of 
Rs. 600 yearly for 20 years. The stakeholders were to receive the whole of the 
money for the first year and in subsequent years, after deducting Rs. 600 which 
Wr to be distributed by way of interest, the balance was to be put up to auction 
and the subscriber who bid the biggest discount was to get the money, the discount 
being distributed amongst the subscribers. The stakeholders made themselves 
liable for any loss which might ensue and they bound their pro also. ‘They 
were with the duty of collecting the subscriptions, holdi the auctions 
and looking after the security which was to be taken from those who had drawn 
prizes in the successive auctions, so as to guarantee that their future subscriptions 
would be forthcoming. The kuri continued to run until its maturity at which 
date there was one subscriber, the plaintiff in the suit out of which AS. No. 127 
arises, who had not drawn a prize and was therefore entitled to the full amount 
of his subscriptions, which was not paid, and another subscriber, the plaintiff in 
the suit out of which A.S. No. 341 arises, who had not been paid the full amount 
due to him under the rules. 


For the purposes of the present reference we are assuming that the first and 
second fee sae and their elder brother started this kuri as a transaction of their 
family, though it must be observed that this is not conceded by the other members 
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of the family. Now the general rule laid down by the Privy Council in Sanyasi 
Charan Mandal v. Krishnadhan- Banerji! and Benares Bank, Ltd. v. Han Naam), 
is that the manager of a joint Hindu family cannot impose on the joint family and 
particularly on the minor members thereof, liability for debts incurred in connection 
with a new trade or business. This rule, of course, does not apply to the opening 
of new branches of the family firm by trading families and it-has held not to 
apply to the starting of a reconstituted business on the dissolution of an old family 
ee But we are not concerned here with those special cases. Here we 
ve a family which is not a trading family and not, so far as we know, a family 
ancestrally employed in the running of kuris or chits. Is there anything special 
or peculiar about the position of a Nambudiri karnavan which gives him powers 
as are denied to the manager of an ordinary Hindu family by the decisions 
of the Privy Gouncil which we have just quoted ? Is there anything feculiar about 
the running of a kuri or chit which would take such an activity out of the category 
of a new and speculative business ? 

It was held in Vasudevan v. Secretary of. Stats for India? and Vishnu Nambudin v. 
Akkamma*, that Nambudiri families are governed by Hindu law except to the extent 
to which it can be shown that they have by custom assimilated peculiarities 
of their neighbours who follow the Marumakkattayam system. The chief peculi- 
arity established in the case of Nambudiri illoms which might affect the consider- 
ation of this question is that the family was until the Nambudri Act XXI of 1933 
impartible. In other respects the power of the karnavan to impose liabilities 
on the family seems to have been tially the same in the Nambudiri families 
as it is in ordinary Hindu families. It is a little difficult to see how the imparti- 
bility of the.family would by itself add to the karnavan’s power of imposing liability 
upon the family property. No doubt mapan makes it more difficult to 
enforce a personal liability against the karnavan for his acts, but the difficulty 
oe by the creditor will not of itself increase the borrowing power of the 
debtor. Apart from the question of kuris it docs not appear to us to have been 
recognised in any of the cases to which our attention has been drawn that the karna- 
van of a Nambudiri illom has any greater power of imposing liability upon the 
family property than the manager of an ordinary Hindu joint family. 

There are however two decisions in which it seems to have been 
that the karnavan of a Nambudiri family may legitimAtely bind the family properties 
with liability in connection with the running of a kuri or chit. Ramesam, J., 
dealing with an East Coast family held in Natesa Atpar v. Sahasranama Aipar®, that 
the running of a chit fund was a speculative business and that a joint Hindu family 
could not be bound by liabilities incurred by the manager for such purposes. In 
Narapanan Nambudiri v. Sundara Aiyar® Cornish and Stodart, JJ., had to deal wih 
the case of a karnavan of a Nambudiri illom who started a kuri with the object 
of paying off the debts of the illom. The question was raised whether, if the Ulom 
was benefitted by drawing money, from kuri, the family would be 
liable for the amount of the subscriptions paid by the subscri who had not 
drawn prizes when the .kuri came to grief bees its maturity. The learned Judges 
quote ae decision of Ramesam, J., in Natesa Atyar v. Sahasranama A1par*, but appear 
to be under the misapprehension that that was not a case of a manager conducting 
a chit as the ESE A but was merely a case of a manager mortgaging the family 
property for the purpose of subscribing to a chit fund. The learned Judges then 
R a maba ave tAken ah anank aaa baka ang Wa Waga 
to us, with all respect, to be irrelevant for the purpose of finding out whether as a 

tive venture it can bind the family; dnd they dismiss the decision of the 
ivy Council in Sanyasi Charan Mandal v. Krishnadhan Bansrfi1, as having no ' applica- 
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_ tion to the facts of the case “because no new business was started when this kuri was: 

organised.” We do not know whether in fact the family in question was one, 

which as a matter of family custom had been o ising kuris from time immemorial 

or whether the learned Judges merely intended to say that though the venture 

was new it was not a business. However that may be, the conclusion of the learned 

Jud is that the plaintiffs are entitled to recover the money “ because the illom 
the benefit of it.” 


- We find it somewhat difficult to appreciate the ground on which the application. 
of the rule laid down by the Privy Council in Sanyasi Charan Mandal v. Rrishnadhan 
Banerji} was excluded. If authority is needed for the proposition that the running 
of a kuri is a money-lending business it can be found in decision in Ramaswamt 
Bhagavathar vs Nagendrayya*. Leaving aside the aspect in which each of the subs- 
cribers may be said to be a borrower from the common fund, and concentrating 
our atten.ion on the position of the stakeholder as organiser and guarantor of 
the whole concern the person who hopes in the long run to make the greatest 
profit out of it, it is difficult to see how the venture can from this standpoint be 
anything other than a profit-carning business. 


The other decision upon which reliance has been placed as authorising. a 
Nambudiri karnavan to ee wea pe nae ee a of the family is an 
rted case, Narayanan Nambudtri v. Ths Chalapwram Bank, Lid.,* 
decided by Madhavan Nair and Stodart, JJ. The learned Judges were dealing 
with a kuri not very different in its terms from, that with which we are now concerned. 
They find that the karvavan of a Nambudiri illom is competent to invest surplus 
revenue of the illom in proper investments and to borrow money for family purposes. 
They find asa fact that the chit in question was started and condu on behalf 
of the illom and that the money raised thereby and drawn by the stakeholders was 
utilised for the benefit of the illom. They then proceed to consider whether this 
constituted a prudent method of borrowing, recognising that it was not open 
to a karnavan to pledge the credit cf the family in a rash and speculative manner. 
They go on to consider the whole business as a mere method of borrowing ; not 
regarding it in any sense of the word as a business involving risk. They point out 
how the stakeholders, although they have to refund to those subscribers who had 
not got prizes the aggregate amount of their past subscriptions, have such ample 
opportunities for safeguarding themselves by taking security that the transaction 
is really free from risk or danger and therefore one which constitutes a prudent 
medodd of borrowing on the part of the karnavan of the family. Nowhere in this. 
judgment is there any reference to the decisions of the Privy Council on the power 
Ai r to start a new business at the risk of the family and the cases which 
we ba a guoted are not cited. À 


We do not propose to deal with the power of a karnavan of a Nambudiri illom 
to raise money for family purposes by borrowing as a subscriber from a chit fund. 
It does however seem to us that the obligation incurred by a family manager who 
in order to raise money not only becomes a subscriber to such a fund but undertakes 
the responsibility for seeing it through to a successful conclusion, is one which 
cannot be made a family liability unless such an activity is clearly within the powers 
of the manager. We are dealing in the present case with acatar which bad to 
run for as long as twenty years and involved the collection of very considerable 
sums of money. Such a venture must necessarily be affected financially by fluctua- 
tions of prices and fluctuations in the value of money, to say nothing of fluctuations 
in the solvency of the subscribers. It seems to us that Ramesam, J., was right 
in his conclusion in Natssa Aiar v. Sahasranama Aiyart, -that such an 
undertaking is from its very nature and from the long period over which the business 
extends a risky business. Although it may be said that the karnavan gets better 
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terms if he wishes to borrow for the family by being not merely , a subscriber to the | 
fund but also sponsible for administering it, the very reason why he gets such - 
good terms is surely not so much the labour attached to the administration but the 
risk which he runs of being involved in litigation and losses, due to the default of 
other subscribers or to ‘fluctuations in the value of money and prices which will 
affect the economics of the scheme. We may add that Abdur Rahman and 
Somayya, JJ., in an unreported decision, Kuihannu Kizhakkathare Bhagavah 
Executive Officer Artkkath Racunm Nair v. Kalyani’, dealing with the powers 
of a trustee in Malabar to bind devaswom property with liabilities arising out of 
the ing of a kuri, held that such a transaction was of a speculative nature 
which could not properly bind the trust. We consider that it is not, in the absence 
of a special custom, within the power of the manager of a Nambudiri illom to bind 
the properties of the family with liabilities arising out of the running of a kuri. 
- Our answer to the reference therefore is that we are of the opinion that the 
‘decisions in Narayanan Nambudin v. Sundara Aiyar* and Narayanan Nambudiri v. The 
Chalapuram Bank, Lid.* are erroneous to the extent that they purport to hold that 
it is within the power of the karnavan of a Nambudiri illom to impose on the 
illom liabilities arising out of the running of a kuri or chit, in the absence of 
any family custom. The costs of the reference will be costs in the appeals. 


These appeals coming on for hearmg after the Opinion of the Full Bench, 
The Court (Wadsworth, O.C.7., and Rajamannar, J.) delivered the following l 

JUDGMENT, 28th August, 1946: The Officiating Chisf Fustice—In both these 
appeals the main question is whether a Nambudiri mana or illom can be 
h liable for the debts due by its karnavan and its two senior anam- 
dravans as a result of the mismanagement of a kuri or chit started by 
them originally for the purpose of mecting the obligations of the mana 
itself. On this question the decision of the Full Bench is to the effect that it is not 
within the powers of the karnavan of a Nambudiri illom to impose on the illom 
liability for the debts incurred in running a kuri or chit in the absence of any family 
custom. The Full Bench has distinguished between the liability which the family 
may have as a subscriber to the chit and the liability of the stakeholders to the 
subecribers by reason of their default in running the chit. It follows from the 
decision of the Full Bench that the claim of the plaintiffs in both the suits out of 
which these appeals arise must fail in-so far as it seeks to make the mana liable 
for the amounts due from the stakeholders as such to the subscribers under the. 
rules governing the conduct of the kur. 


The appellants have, however, endeavoured to establish their case agai 
the defendants, other than the stakeholders, by emphasising the character of 

original borrowing by the mana of the first year’s subscriptions to this kuri amount- 
ing to Rs. 12,000. It has been found—and the correctness of the finding has nót 
been seriously canvassed before us—that this kuri was in fact started to finance 
certain necessary expenditure and to discharge certain binding debts of the mana ; 
and we may take it that the sum of Rs. 12,000 which the stakeholders were autho- 
rised to draw, representing the first year’s subscriptions to the kuri, must be regarded. 
asa fe so al gas pare) on the mana. Under the rules of the kuri the 
stakcholders have paid year by year an amount similar to that due 
from cach of the subscribers. This was an amount of Rs. 600, less a rateable 
ahare in Rs. 600 which was treated as interest, less a rateable share in the sum avail” 
able by reason of the prize-winner—to use a convenient, if not accurate, term—taking 
the year’s prize in auction at a discount. No doubt, since the stakeholders got 
the whole of the subscriptions at the first instalment, the deductions by way of 
interest and share in the discount which they were to get in future years cannot 
properly be regarded as interest on their subscriptions, but must in truth be in the 
nature of remuneration for the running of the kuri. It follows, then, that, notionally 
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z . at any rate, the stakeholders as borrowers were under an obligation to pay back 
Ra. 600 each year in discharge of a borrowing eee ee kagak 
they were entitled to credit to these repayments certain-profits which-they could 
claim as remuneration for their work. : 

The case now put forward on behalf of the plaintiffs is mot one which' was 
advanced in the plaint. The plaint simply sought’ to make the mana liable on the 
ground that the stakeholder was in fact the whole family. That claim fails by 
reason of the decision of the Full Bench. It is now sought to make the mana liable 
on the ground that it has borrowed Rs.-12,000 from the common fund ; it has not 
been shown that this sum has been repaid in the manner contemplated by the 
rules ; and it can be shown that the payments made to the various subscribers by 
the stakeholders have in fact been made largely, if not entirely, out of the payments 
of other subscribers and do not include the regular annual payments which should 
have been made by the stakeholders‘themselves out of their mana funds. ‘Therefore 
it is suggested that the unpaid subscribers should be entitled to proceed directly 
‘against the mana funds to recover the sums which should have been paid to them 
as subscribers, because their money has been used to discharge liabilities which 
should have been met out of the mana funds. 

We find ourselves unable to give effect to this contention in the present pro- 
ceedings. The true nature of the transaction seems to be this: All the subscribers 
paid certain amounts annually to the stakeholders. The stakeholders in each 
year advanced the major portion of the available money to one subscriber who 
was to repay the advance in the manner contemplated under the rules of the kuri. 
There was never any direct advance by the general body of the subscribers to any 
particular borrower. Even at the first instalment although it may be said 
that Rs. 600 the amount of each subscriber’s payment, did in fact 
go to the defendants’ mana which may be regarded for this purpose as 
itself being a specially favoured subscriber there was no advance directly 
from the general body of subscribers to the defendants’ mana. The payment 
was by the general body of subscribers to the stakeholders who in their 
individual capacity must be deemed to have advanced the money to the 
mana. It therefore follows that any claim based on the failure to repay to the 
stakeholders the money advanced to the mana must in the first instance be made 
by the stakeholders themselves. No doubt this involves a claim by the stakeholders 
in their capacity as such, against themselves iri their capacity as the persons controlling 
the mana. But in the present suit which is brought only against the stakeholders 
as such and the mana as being itself liable qua stakeholder, it seems to us impossible 
to give a decree against the mana, not qua stakeholder, but qua debtor to the fund 
Biministered by the stakeholders. 

This, of course, does not mean that the subscribers are left without a remedy. 
They have got a GaGa the surviving stakeholders and the assets of the 
deceased karnavan. It will be open to them in future proceedings in execution 
of that decree to claim anything which may be recoverable by the stakeholders 
from the mana by reason of the indebtedness of the mana to the fund ; subject 
of-aburse to amy pleas which may be’available to the mana by way of limitation 
or otherwise. 

A further contention which applies only to such of the defendants as are the 
sons and the grandsons of the three individuals who originally organised the kuri 
is based on the claim that they are liable to pay the debts of their father’s and: 

dfather’s, as the case may be, under the pious obligation theory. Now it was 

id down in Kunhikutti Ammal v. Mallapratty’ that a Nambudiri illom differs in 
many respects from an ordinary joint Hindu family on account of the impartibility 
of its property and its close resemblance to a Nair tarwad, and that Tule of 
Hindu law which imposes a duty on a son to pay his father’s personal debts, which 
are neither illegal nor immoral, was not applicable to Nambudiris. Since that 
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decision-was ; Madras Act XXI of i993, -has considerably altered the law 
relating to the Nambudiri cOémmunity.- Amongst other provisions this ‘statute 
recognises that every member of an illom whether male or female, has an equal 
proprietary interestin its properties and it allows the members of the family, whether 

igre KEN at ee ai menan, The Act also 
contains other provisions which alter. naban. Nerd as affecting the Nambudiri 
community. But it is important to remember that this Act does not purport to 


. Make applicable those rules of the ordinary Hindu law which did not previously 


apply to the Nambudiri community except to the extent to which they are specifi- 
y made applicable. Section 26 of the Act says : 


" EARTE a T ee R deemed to affect any law, custom or usage applicable 
to Nambudirl ins except to the extent expressly laid down in this Act.” . . 


It has no doubt been held that the introduction of partibility gives to the creditor 


-of a Nambudiri a right to proceed against the share of his debtor in the family 


erty, which did not exist prior to the passing of this Act. But that is not because 
of applicability of any doctrine of Hindu law to the Nambudiri community 
which did not apply before, but it is an ordinary incident of the creation of a separate 
estate in each of the coparceners which did not previously exist. 


Our attention has been drawn to certain observations óf the Bench which 
decided Balakrishnan v. Chittoor Bank1, a case relating to the Ezhava community 
which in most respects follows the Makkattayam law and not the Marumakattayam 
Jaw. The Bench held that the sons of th® community were liable for the debts 
of their father not incurred for illegal or immoral purposes, on the ground that 

were governed by the ordinary Hindu law except to the extent to which it 
co bo shown that they followed some special custom peculiar to their community, 
In dealing with the question before them the learned Judges had occasion to refer 
to the decision in Kunhikutti Ammal v. Mallapratu?, which we have just cited and 
they observed that that decision proceeds on the theory that the Nambudiris have 
followed the doctrine of corporate -ownership of illom property, that there is no 
question of an ys share being alienated or seized in execution for the debts 
either of hi or of his father and that in these circumstances the illom property 
as a whole can be made liable only for the debts binding on the illom. cy go 
to say: 7 ° g i 

; “Once, however, it is granted that individual members of the family have separate 
which they can claim partition of, the reasoning of the above decision will not avail.” . ears 
It is no doubt true that Sadasiva Aiyar, J., in Kunhikutti Ammal v. Mallapr atu? 
does refer to the impartibility of the pro of a Nambudiri illom as one Et 
reasons for refusing to apply the pious obligation th to a Nambudiri son. ~ But 
the learned Judge refers to the other.peculi ies of the iri i 

istinguishing the case of Mutiayan v. Zamindar o Stoagiri* on which reliance was 
p as indicating that impartibility and inalienability of the property of the 
joint Hindu family will not prevent the operation of the rule of Hindu law which 
makes the sons liable for a father’s ordinary debts to the extent of their ancestral 
property, the learned Judge points out that that case has no- relevancy, because 
the non-liability. of a Nambudiri son was not based upon the absence òf the inci- 
dents of pattibility and alienability alone, but upon the illom and its members 
partaking of the nature of a- Marumakattayam tarward as regards the rights of 
its members in the propérty. It cannot; therefore, we think bé held that sole 
ratio dactdendt of the case in Aunhtkuttt Ammal v. Mallapratu®, is the im ili 
which then prevailed in the properties of a Nambudiri illom. : 

We are, however, constrained to observe that the matter is really governed 
by section 26 of the - Nambudris ert eee was the - intention of that Act 
+o, make certain specified - in the law usage- governing the Nambudirl 
communi ee eee ee an embodied in the words 


a 
— — - 
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of the statute. aes therefore, that according to the law and usageof Nambu- 
diris as it stood betore Madras Act XXI of 1933 came into force, a Nambudirt 
son was not liable for the debts of his father under any theory of pious obligation, 
clearly he cannot have become liable by any implied change of the law under 
that statute. It follows, therefore, that both of these appeals must be allowed 
with costs and the decrees must be modified so as to make lable only the first and 
second defendants and the assets of the deceased Nara Nambudiripad in 
the hands of the other defendants. The appellants will also be entitled to their 
costs in the Court below. 
V.S. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
e 
PRESENT :—MR. Justice YAHYA ALI. 


Petiti Kondala Rao .. Petitioner". 
Defence of India Rules (1999), rules 81 (4) and 121—.Drugs Control Order (1949), Saction 9 (a)— 
Contravention of the Drugs Coatrol Order—Conrvictron of a seroant—No fnovision for sech conviction in the 


cass of employees as the rule stood then—Later amendment of Defence Rules—A ppeal—Sessions convict 
nde another rls, that i al 121 xeither referred to tn the charge nor relied wpon by trial Gaus 


The petitioner, a servant, employed in a shop was convicted of an offence under section g (a) 
of the Drugs Control Order, 1949 read along with the Defence of India Rules, rule 81 as ae 
later, on 17th July, 1945, which ht within$operation of section gof the Drugs Control Order, 
servants and agents, etc. In appeal, it was held that the case fell within the purview of rule tar of 
the Defence of India Rules. 
~- In revision, held, that the conviction based upon rule 121 could not stand as the charge against. 
accused did not refer to rule 121 nor did the trial base its conviction upon it. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898,. 
raying the High Court be pleased to revise the order of the Court of 
Session of the Guntur Division dated 21st November, 1945, and made in Q. A. 
No. 147 of 1945 (C.Q. No. 10 of 1945, Joint Magistrate, Ongole). 
K. Krishnamurthi for Petitioner. l 
The Public Prosecutor (V. L. Eshiraj) on behalf of the Crown. 
The Court made the following 


OrpER.—The petitioner who was the first accused in the lower Court has 
been convicted of the offence of contravening the provisions of the Drugs Control 
er, 1943. He is alleged to have sold a bottle of Adexelin to P. W. 2 for Rs. 
D while the contral price of the drugs was Rs. 2—6—o. The convic- 
tion by the trying magistrate was under section g (a) of the Drugs Control 
Order read with rule 81 (4) of the Defence of India Rules. Section g (a) of the 
Drugs Control Order refers only to wholesale or retail dealers and not to their 
servants or clerks. Rule 81 of the Defence of India Rules does not carry the matter 
further. This rule was amended on 17th July, 1945, so as to bring within the 
operation of section 9 of the Drugs Control Order, servants or agents, etc. But 
e fact remains that until 17th July, 1945, persons other than wholesale or retail 
dealers were not within the purview of the Drugs Control Order. The learned 
Sessions Judge who heard the appeal against the conviction held that the case fell 
within the purview of rule 121 of the Defence of India Rules which runs thus : 


“ Any person who attempts to contravene, or abets or attempts to abet, or does any act prepa~ 


ra to, a contravention of, any of the provisions of these rules or of any order made th er, 
shall be deemed to have contravened that provision or, as the case may be, that order”. 
Itis to be noted that the trying Magistrate did not invoke the aid of rule 121 of the 


Defence of India Rules. or did he base his conviction on that provision. The 
charge against the accused does not refer to rule 121 of the Defence of India Rules, 
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and hence the conviction based on that rule obviously cannot stand. In this view 
it is not necessary to go into the merits of the case although a long argument on 
the merits was addressed by Mr. RRE Es the learned Advocate for the 
petitioner, and if a finding were necessary, I should have had no difficulty in 
agreeing with the concurrent findings of the Courts below that the first accused 
sold the drug for a price higher than the control._price. The conviction and sentence 
for the reason mentioned above must however be set aside. The petition is allowed 
and the fine if paid shall be remitted. l 

V.S. l Petition allowed. 


IN THE HIGH GOURT OF JUDIGATURE AT MADRAS. 
l PRESENT :—Mr. JUSTICE QHANDRASEKHARA AIYAR. 
P. L. Rangiah Chettiar ; Appellant* 
U. 
Parthasarathy Iyengar .. Respondent. 


Indian Contrect Act (IX of 18 ] A ell eller breach— 
hi pee ee ika, Saag me di srigament of contract to sell goods by seller before 


Fe ee nenga Oe Keb Ws e Waa the due 
th 


date by the assignee ¢ defendant committed breach in not accepting delivery and in not. paying 
the price. In a nit for d by the assignee against the defendant, on a contention that the 
promisor cannot assign his liabilities under a contract, - i 

Held, that there was ing personal about such a contract and there was no objection to thè 


dara EE piaga A is behalf to deliver the goods to the buyer and as such, there was 
equally no objection to his being authorised to file a suit as the seller’s deputy or nomines or agent 
to enforce his rights. It was not a mere right to sue for damages: it was a transfer of the rights under 
a contract which was still to be performed on both sides—not after it was broken and a claim for 
damages had arisen. 

English and Indian case-law reviewed. 

Appeal against the decree of the District Court of Goimbatore in Appeal 
Suit.No. 407 of 1944, preferred inst the decree of the Court of the Su inate 
Judge of Goimbatore in Original Suit No. 38 of 1942. 

The Advocate-General (K. Rajah Aiyar) and V. Seshadri for Appellant. 

V. Gootndarajachari and A. Ramaswami Aipar for Respondent. 

The Court delivered the following ; 

UDGMENT.—In this second appeal preferred by the defendant, the only question 
which arises for decision is whether a contract to sell goods could be assigned b 
the seller so as to enable the assignee to sue for damages for breach of contie. 
on tender of performance by him. Both the Courts held that the goods were tendered 
within the ie date by the assignee and that the defendant committed breach in 
not accepting delivery and in not paying the price, and that he was therefore 
liable for damages. They overruled the legal objection. 

For the appellant reliance is placed on the general proposition of law that a 

romisor cannot assign his liabilities under a contract and that a promisee cannot 
he compelled by the promisor or by a third party to accept anyone but the pro- 
misr as the person liable to the promisee. Some of the leading English cases 
on the subject were cited in this connection, viz., British Waggon Co. v. Leat, Tolhurst 
v. Associated Portland Cement Manufacturers (1900), Associated Portland Cement Manufacturers, 
(1900) v. Yolhkurst®, affirmed in 1903 A.C. 414, Nokes v. Doncaster Amalgamated 
Collieriss, Lid.,? Davies v. Collinst, as ¢xplaining the reason for the rule and as 
pak tae exceptions ingrafted in it. Reference was also made to 7. H.. Tod v. 
das Purushotamdas* and to Jaffer Meher Ali v. Budge-Budge Jute Mills, Co.® 
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Section 40 of the Indian Contract Act is in these terms: 

“If it appears from the nature of the case that it was the intention of the parties to any contract 

that any promise contained in it should be performed by the promisor himself, such promise must be 
performed by the promisor. In other cases, the promisor or his representatives may employ 
a competent person to perform it.” 
It is obvious that there is nothing personal about such a contract as this. The 
only objection raised against the assignment is that the seller is under an obligation 
to deliver the goods and that he cannot compel the purchaser to look to another 
man for the discharge of his obligation. So is a buyer under an obligation to 
pay the price.- The buyer’s right under the contract to get the goods on payment 
of the price has been held to be capable of assignment because it falls within the 
definition of an actionable claim. See Jaffer Meher Ali v. Budge-Budge Jute Mills, Co.,* 
affirmed in Jafer Meher Ali v. Budge-Budge Jute Mills Co.,* also Hansraj v. Nathoo*. 
It is difficult to see any distinction ip principle between the buyer’s right and the 
seller’s -right on the subject of assignment. The buyer is under an obligation to 
pay the price before he can ask for the delivery of the goods; the seller is under 
an obligation to deliver the goods before he can ask for payment of the price. The 
one right is as much an actionable claim as the other and jf this is correct, the 
transfer is permitted. Such difficulty as exists has been got over in some of the 
English cases by taking the view that the very nature of the contract might show 
that it was not intended that the party should personally perform their obligations 
or that it was within their contemplation that what was undertaken by a party 
could be got done by him by a deputy or nominee. As was done in Tolhurst v. 
Associated Portland Cemsnt Manufacturers (ge?) Associated Portland Cement Manufacturers 
(1900) v. Tolhurst*, we can hold, without doing any violence to the intention of 
the parties, that the suit contract is one which must have been contemplated by 
them as capable of being performed on both sides by their assigns or represen- 
tatives. In Leake on Contracts (8th edition) there is this at page 905, 
supported by the authority of British Waggon Co. v. Lea®, td Dolores v. Assoctated 
Portland Cement Manufacturers (1900), Associated Portland Cement Manufactuerers, (1900) 
v. Tolhursih : T j 

‘But a contract that certain acts shall be done or goods supplied, without regard to the 
persons engaged, is asm c; and upon performance of all the conditions stipulated for, the 
assignes is entitled to the benefit of the contract ...... a 

There is this note to be found in Pollock and Mulla’s Contract Act (7th edition) 
at page 249, thatit was yet to be decided whether the right of the seller_to call for 

yment of price on delivery of goods is an actionable claim and as such assignable. 

. Govindarajachari the learned Advocate for the respondent was able to refer 
to the decision in Dayabhai Dipchand v. Dulabhram Dayaram?’ of Westropp, Q.J., 
a?tenother Judge as upholding an assignment of his shares by a seller of his rights 
under a contract. 

If there is no objection to the seller getting some one else on his behalf to deliver 
the goods to the buyer, there is equally no objection to his being authorised to file 
a suit as the seller’s deputy or nominee or agent to enforce his rights. It is not 
a transfer of a mere right to sue for damages : it is a transfer of the rights under a 
contract which is still to be performed on both sides—not after it was broken and 
a claim for damages has arisen. 

It is well-known that such contracts are being assigned every day in the market 
in Madras; to recognise or give effect to the argument for the appellant would 
be to upset this wide spread practice which can be said to have grown almost into 
a commercial usage. 

` The second appeal is dismissed with costs. 
(No leave). l , 
V.P.S. —— Appeal dismissed. 
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IN THE HIGH COURT ỌF JUDICATURE AT MADRAS. 


PRESENT :—Sm ALFRED Henry Lions Leaom, Chisf Justice AND Mr. JUSTIGE 
LAKSHMANA Rao. gi 


Nagalingam and another .. Petitioners". 


Dafencs of India Aci (1939), section 2 ii) and Defence of India Rules (1 Ruls 121— Rule 121 
‘ein ees oe ) (3) ( fcs of (1989), 


On a contention that rule rat of the Defence of India Rules was ultra vires the Central Govern- 
ment in that as section 2 (3) (ii) of the Defence of India Act did not make preparation for the com- 
mimon of an offence, an offence, the Central Government had no power to include in rule 121 the 
statement that a person who does any act preparatory to the contravention of the rulesshall be 
deemed to have contravened the rules, 


_ Geld, if sub-section (9) of section 2 of the Act stood alone there might be forge in this conten- 
tion ; but sub-section (3) does not detract from the very wide wers given to the Central Government 
by sub-section (1). Further, the provisions of sub-sectign (2) are without prejudice to the generality 
of the powers conferred by sub-section (1) and sub-section (9) says that the rules “‘may further provide.” 
The wide powers of sub-section (1) are not restricted by what follows. Rule 191 is a rule made under 
section Q (1) of the Defence of India Act and is within the powers conferred upon the Central Govern- 
ment by that clause. The fact that sub-section (3) of section 2 of the Act does not contain any refe- 
rence to preparation does not affect the validity of rule 121. - 


Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
Pe e gl Gourt will be pleased to revise the judgment of the Court 
of Seasion cf the Madura division dated agth October, 1945, and passed in C. A. 
Nos. 213 and 214 of 1945, preferred against the judgment of the Court of the City 
First Magistrate of Madura dated 19th September, 1945, and passed in 
C. C. No. 49 of 1945. 


N. Somasundaram and P. Rajamanickam for Petitioner in both. 


The Advocate-General (K. Rajah Aiyar) and the Assistant Public Prosecutor 
(A. S. Stoakaminathan) on behalf of the Crown. 


The Order of the Court was made by 
Ths Chief Fustice.—These two petitions may be dealt with together. The 
etitioner in Criminal Revision Case No. 88 of 1946 is the husband of the petitioner 
in Crl. R. Q. No. 89 of 1946. They were convicted by the City First Class Magistrate 
of Madura of having committed an offence under rule go-B (2) read with rule 121 
of the Defence of India Rules and each was fined Rs. 1,000. They appealed to 
the Sessions Judge of Madura who by an order dated the 2gth October, 1945, dis- 
missed their appeals. This Court is asked to set aside the convictions ae its 
revisional powers because it is said the rules under which the accused were con- 
victed are ulira vires the Central Government. 


The accused are residents of Jaffna. In the month of December, 1944 tT 
visited Madura, where during that month and the month of January, 1945 they 
purchased gold which ihe had made into small cylindrical blocks. e case 
against them was that they had bought the gold had it made into ingots in 
preparation for export to Ceylon, an offence under rule go-B (2). The facts are 
not in dispute. The only question which the Court is called upon to decide is 
whether the rules referred to are within the rule-making power of the Central 
Government. 

Rule go-B 2) states that no person shall, except with the permission of the 
Reserve Bank of India or of a person authorised in this behalf by the Bank, take 
or send out of British India money in excess of such amount as may be specified 
by the Bank or any gold. Rule 121 provides that a person who attempts to contra- 
vene or abets, or attempts to abet, or does any act preparatory to a contravention 
of any of the provisions of the Defence of India Rules or of any order made there- 
under, shall be deemed to have contravened that provision or, as the case may be, 
that order. Rule go-B (3) provides the punishment which may be inflicted for 
the wrongful export of money or gold. 





* Cr. R. O. Nos. 88 and of 1946. 19th September, 1946. 
(Or, R. P. No. 85 and of 1946). 
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The case for the accused is based on the wording of section 2 (g) of the Defence 
of India Act. Sub-section (1) of that section says that the Central Government 
may, by notification in the cial Gazette, make such rules as appear to it to be 
necessary or ient for securing the defence of British India, the public safety, the 
maintenance of public order or the efficient prosecution of the war, or for maintain- 
ing supplies services essential to the lite of the community. Sub-section (2) 
says that without prejudice to the generality of the powers conferred by sub-sec- 
tion (1), the rules may provide for, or may empower aay authority to make orders 
providing for, all or any of the matters enumerated in the sub-section . Sub- 
section (3) says that the rules made under sub-section (1) may make further pro- 
visions which are specified. Sub-section (3) (ti) reads as follows : 

“The rules made under sub-section (1) may further provide that any contravention of, or any 

t to contråvene, and any abetment of, or attempt to abet, the contravention of any of the 
provisions of the rules, or any order issued ¿nder any such provision, shall be punishable with 
imprisonment for a term which may extend to seven years or with fine or with both.” 

The learned counsel for the accused says that as this clause does not make the pre- 
tion for the commission of an sene. an offence, the Central Government 
no power to include in Rule raz the statement that a person who does an’ 

act preparatory to the contravention of the rules shall be deemed to have 
contravened the rules. If sub-section (3) of section 2 of the Act stood alone, 
there might be force in this argument ; but sub-section (g) does not detract from 
the very wide powers given to the Central Government by sub-section (1). As 
we have already pointed: out, the provisions of sub-section (2) are without’ 
prejudice to the generality of the powers conferred by sub-section (1) and sub: 
section (3) says'that the rules “ may further provide”’. 

In King-Emperor v. Sibnath Banerji1, the Privy Council said : 

“the function of sub-section (a) is merely an illustrative one ; the rule making power is con- 
ferred by sub-section (1) and “the rules” which are referred to in the opening sentence of sub- 
section (2) are the rules which are authorised by, and made under, sub-section (1); the provisions of 
sub-section (2) are not restrictive of sub-section (1), as indeed, is expressly stated by the words 
“without prejudice to the generality of the powers conferred by sub-section (1) ’.” 

If sub-section (2) is not restrictive of the powers, sub-section spied be. In 

the clearest terms the Judicial Committee has stated that the wide powers of súb- 

section (1) are not restricted by what follows. 


_ Rule 121 is a rule made under section 2 (1) of the Act and is within the powers 
conferred upon the Central Government by that clause. The accused were pre- 
paring to contravene the Act. The fact that sub-section (3) of section 2 does 
not contain any reference to preparation does not affect the validity of rule rar. 
Tease was rightly decided by the Courts below and the petitions must be dismissed. 

V.S. Petitions dismissed. 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
N PRESENT :—MR. JUSTICE GOVINDARAJACHARI. i 
Picha Mooppanar .. Appellant* 
5 


Velu Pillai and another ` .. Respondents. 


Transfer of Property Act (IV of 1882), section 59——Hindu joint familyp—Uneyual partition with intent 
to defeat father’s creditors—Right of creditors to ignore such partition and procesd in execution against proper share 
tiich ought to have been allotied to the father—Fraudulent character of partition—Test. 

If a partition between a Hindu father and his sons is unequal and the father is allotted a amaller 
share than would be his due with intent to defeat the creditors, the latter can avoid the partition 
under section 59 of the Transfer of Property Act and proceed against what would be the father’s 
proper share in the family properties in execution of the decree against him ignoring the allotment 
of the properties at the partition. 








I. (1945) F.CLR. 198 at p. a14 (P.Q.) : 1945 F.LJ. 222 > (1945) 2 M.L.J, 325 (P.O). 
*S. A. No. 1098 of 1945. i 6th September, 1946. 
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K. S. RM. Firm v. Subbiah, (1944) 1 a LL.R. 1945 Mad. 198 relied on. 

Where by a partition no pr was to the father and only a small provision was 
made for his maintenance and all the properties were allotted to the sons, the partition must be held 
to be a fraudulent one. The fact that the debts of the father are mentioned in the partition 
deed and the sons are directed to di respective shares of the debts cannot affect the creditors 
and render the partition deed not fraudulent. The proper test is to see whether sufficient property 
was allotted to the father with which he could discharge his debts and not to see whether the 
properties allotted to the sons were sufficient to discharge the debts of their father which they had 
anderen to discharge. The creditors not baog parties to the contract embodied in the partition 
deed cannot take advantage of it and enforce the arrangement against the sons. 

Appeal against the decree of the Court of the Subordinate Judge of Tinnevelly 
in A.S. No. 216 of 1944 preferred against the decree of the Court of the District 
Munsiff of Ambasamudram in O.S. No. 209 of 1943. 


T. L. Venkatarama Aiyar and G. R. Fagadisan for Appellant. j 
K. Venkateswaran for Respondents. 6 l 


The Court delivered the following 


JupamMENT.—The appellant in this second appeal filed Small Cause Suit No. 
644 of 1940 in the Court of the District Munsiff of Ambasamudram against one 
Krishna Pillai on a promissory note executed by him and obtained a decree. The 
appellant sought to execute his.decree by attaching the roperties set out in the 
schedule appended to the present plaint. The first a in, this suit who 
is the first respondent in the second appeal filed a claim petition objecting to the 
attachment on the ground that the suit property fell to his share in a family parti- 
tion entered into between Krishna Pillai his father, himself and his brother 
Arumugham Pillai who is the second defendant in the present suit and the second 
respondent in the second appeal. The claim petition was allowed and the attach- 
ment was raised. The appellant thereupon filed the suit out of which this second 
appeal has arisen alleging that the partition relied upon by the first defendant 
was entered into with intent to defraud the creditors of Krishna Pillai. The suit 
was filed by the plaintiff on behalf of himself and the other creditors of Krishna 
Pillai. No a to the frame of the suit can therefore be taken and if the 
plaintiff establishes that the partition was fraudulent as he alleged, he would þe 
entitled to relief to the extent stated below. The District Munsiff of Ambas- 
samudram who tried the present suit dismissed it holding that the plaintiff did 
not succeed in making out that the partition in quesfion was in fraud of the credi- 
tors of Krishna Pillai. This judgment was acs by the Subordinate Judge 
of Tinnevelly. 

In this second appeal filed by the plaintiff his advocate Mr. T. L. Venkatarama 
Aiyar has argued that the findings of the Courts below in regard to the charagtgne 
of the partition cannot be sustained as the matter was not viewed from the proper 
legal standpoint by either Court. He contends that according to the latest pro- 
nouncement of our Court in the case in K. S. RM. Firm v. Subbiah? : 

‘‘ If a partition is unequal and the father is allotted a smaller share than would be his due with 

" Broperty Act andl proceed spelust wat ould be i TE ana 

ct wo m = 
wi na de aka patah him ignoring the allotiient of the properties at the pariea” 
Whatever doubts might have existed in regard to the complicated positions which 
arise in cases where partitions are effected between a Hindu father and his sons 
at a time when the father is indebted, all those doubts must, in my o inion, be 
said to have been cleared by the decision I have just referred to. If may say 
so with respect, the enunciation of the law by Wadsworth and Patanjali Sastri, JJ., 
in that decision in the form of certain propositions of law has elucidated and defined 
the rights of creditors as against their debtors and their sons. That decision fully 
gupports the contention raised on behalf of the appellant. The particular propo- 
sition ‘on which Mr. Venkatarama Ayyar relies is set down as ph (a) on 
146 in the I.L.R. Vol. Itis unnecessary to set it out here, as I live already- 
icated its scope and effect. es 





1. (1944) 1 MLJ. 584: LLR. 1945 Mad. 198. 
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So far as the findings of the Courts below are concerned, it seems to me that 
both Courts failed to look at the transaction from the proper legal standpoint. 
The question which they should have put to themselves is whether sufficient 
property was allotted to the father with which he could discharge his debts. The 
manner in which the Courts below viewed the matter is this. ‘They asked them- 
selves whether the property that was allotted to the first defendant was sufficient 
for the discharge of the debts which he had undertaken to discharge and similarly 
with regard to the second defendant also. Putting this question to themselves, 
they held that the debts which each of the defendants was called upon or had under- 
taken to discharge were less than the properties which had been allotted to each 
of them. This misses the real point altogether. Looking at the question from 
the standpoint I have indicated, I have no doubt in my mind that the partition 
idence by Ex. D-1 must be held to be a fraudulent partition within the meaning 
of proposition (a) enunciated by W&dsworth and Patanjali Sastri, JJ., in the case 
already referred to. Itis unnecessary to set out at le the terms of the partition 
deed. Nopro “was allotted to the father, as small provision for his maintenance 
was made, ck of the sons being directed to deliver to him a small quantity of 
paddy every year and make a small cash payment. A similar provision was also 

e for the maintenance of the mother. the properties were divided between 
first and second defendants. It is true that all the debts of the father were distri- 
buted between the first and second defendants, the second defendant being directed: 
to pay something more than half the debts, the inequality being explained by the 
fact that the second defendant took a house which was slightly larger in value 
than the house which was allotted to the first defendant. While the debts of the 
father were mentioned in the partition deed and while the first defendant cr the 
second defendant was directed to pay them off, it seems to me that this provision 
15 absolutely illusory as no creditor can take advantage of what is binding only as 
between the first and second defendants. Creditors are not parties to the contract 
embodied in the partition deed and if the concerned defendant refuses to discharge 
a debt which he is directed to pay under Ex. D-1, Ido not see how he cin be com- 
pelled at the instance of the itor to disch it by reason of the fact that the 
debt is by the partition deed directed to be paid by that defendant. In deciding 
whether the partition is not fraudulent in the sense I have indicated, we have only 
got to look at the effect which this partition deed would have on the rights of credi- 
tors and so viewed the partition must be held to have been entered into with a view 
to defraud the creditors of Krishna Pillai. Mr. Venkateswara Aiyar the advocate 
for the first respondent argued that the propositions enunciated by Wadsworth 
and Patanjali Sastri, JJ., are obiter dicta as there is a finding recorded by them lower 

eun in their judgment that the partition which was effected in that case was not 
unequal. J am not sure that they are obiter but. even so, I am inclined to agree with 
those observations which, as I already stated, not only state precisely the legal 
position which arises in cases of this description, but also give the necessary protection 
to creditors against fraudulent partitions. 


It is not denied that the debt in question in the present case is a pre-partition 
debt and would be binding on the sons. The first defendant who is the contesting 
defendant neither alleged nor proved that the debt is illegal or immoral and conse- 
quently not binding on him. 


Mr. Venkateswara Aiyar further cosas that the findings of the Courts below 
are findings of fact. I cannot agree, If the proper test had been applied, I would 
certainly not have interfered with their findings, sitting as I am, in second appeal. 
But when the real point is missed and the entire discussion proceeds upon what 
I consider to be an altogether wrong basis, I do not regard the findings as binding 
on this Court in second appeal. ee 


Another point was raised by Mr. Venkatarama Ajiyar as an alternative to his 
principal argument. He contended that defendants 1 and 2 are universal donees 
within the meaning of section 128 of the Transfer -of Property Act and that 
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they would be consequently liable to discharge the debts of the father whom he 
describes as the donor. This point was not raised in either of the Courts below, 
but apart, from that I am not impressed with the argument that the transaction 
evidenced by Ex. D-1 the partition deed is or can be treated as a gift of the entire 
property by Krishna Pillai in favour of his sons which is how Mr. Venkatarama 
Aiyar would view the transaction. In the first place, the first defendant is given 
some properties and is directed to di certain debts, while the second defendant 
takes some other properties and und es to discharge certain other debts which 
means that if they are gifts at all, there are two gifts and not one, of two separate 
ieee of the property. There is again the difficulty that there can be nothing 
ike a gift of joint family property by a Hindu father in favour of his undivided sons. 
There can be a renunciation by him of his interest in favour of the other members 
of the family, but that may not be a gift within the meaning of the Transfer of 
Property Act. It is however unnecessary to pursue this discussion any further as I 
a aa Venkatarama Aiyar’s argument on the main point which I have already 
t with. | 
The result is that the second appeal is allowed and the suit is decreed to the 
extent that the plaintiff and the o creditors of Krishna Pillai can proceed in 
execution of his or their decrees only against the father’s one-third share in the 
family properties. ge pa a Pas apang, agan e bear his own costs through- 
ka because it seems to me that the plaintiff brought all a trouble on himself and 
others by not suing the sons also, notwithstanding that he knew of the partition 
which had been entered into between the father and the sons and also because 
there is every reason to suspect that the plaintiff is unwilling to proceed against 
the a ear allotted to the second defendant though the oa defendant was 
directed to discharge the plaintiff’s debt by the partition deed. While these con- 
siderations would not deprive the plaintiff of what are his rights in law, I regard 
them as sufficient to justify an order disallowing his costs ughout. It is no 
doubt a pity that the second defendant who should have discharged this debt as he 
had undertaken to do by Ex. D-r did not do so and that the first defendant is 
therefore now compelled to discharge it. But that is a matter which may arise 
hereafter as between the first and second defendants and it is unnecessary for me to 
say anything further about it in this appeal. 
(Leave refused). : 
- K.S. Appeal allowed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. nor 
PRESENT :—Mnr. Justice KuppuswaMi AYYAR. 
Polisetti Govinda Rao of Ellore .. Petttioner.* 

Factories Act (XXY, of 1934), sections 63 and 71—Charge of obstruction of Additional Inspector of Factories 
from entering factory RUS. 

Where the manager of a factory is charged with having obstructed the Additional 
Haa i on enterin the AOS Pranata, vio claim call be mada aides aes 1 af the ae 
Act throwing the burden on the accused to show that any other person obstructed section 6g 
clearly indicates that there must be wilful obstruction. In the absence of evidence to show that 
the accused was present and obstructed, he cannot be convicted, 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the judgment of the Gourt 
of the Sub-Divisional Magistrate of Ellore, dated 11th September, 1945 and passed 
in C.O. No. 57 of 1945. pi h 

T. Ramamurti for Petitioner. sg i 

The Public Prosecutor (V. L. Ethtrqj) on behalf of the Grown. | 





*CrLR.d. No. 74 of 1946. 17th April, 1946. 
(GrLR.P. No. 71 of 1 i l 
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The Court made the following 

Orprr.—This is a case in which the manager of the factory has been convicted 
and sentenced to pay a fine of Rs. 50 for having obstructed the Additjonal Ins- 
pector of Factories from entering the factory premises. My attention is not drawn 
to any evidence to indicate that the petitioner himself obstructed or that he asked 
any others to obstruct. No claim can be made under section 71 of the Indian 
Factories Act throwing the burden on the petitioner to show that any other person 
obstructed, because section 6g clearly indicates that there must be a wilful obstruc- 
Hon. If it was wilful obstruction then the petitioner himself must have been present 
and obstructed. Since there is no evidence to show that he obstructed, the petitioner 
has to be acquitted. The conviction and sentence are accordingly set aside and 
the petitioner ,is acquitted. 

VAS. Conviction set astds. 





[PRIVY COUNOLL.] 
(On appeal from the High Court of Judicature at Madras). 
Present :— LORD SIMONDS, Mr. M. R. JAYAKAR AND Sm JoHN BEAUMONT. © 


Sellamani Ammal .. Appellant* 
v 


Thillai Ammal and another .. Respondents. 


Hindu Lam— Joint family Son succeeding to Penis) af adoptive mother—Nature of estate taken— 
Validity of will in respect of such property— lending with ancestral estate—Proof of —Prastice—O fatal 
traaslation—Departere from—Justyficatson. 

The testator inherited certain property from his adoptive mother who had inherited it from her 
father’s father. He made a will on agrd oe cae five days before his death and at sa 


daughters T and S aged 13 and 7 respectively. It provided among other things that ““ The said 
guardians shall, with the imion of the mal-vicheranaika:ss (supervisors) not iia bP aaah the 
aka te eee j defraying expenses to the extent of rupees two tho 0 1 
but 


also give to girl lands worth rupees five thousand or (rupees five thousand) in 
and after the Family debts are ed, shall also give to the manor ee A the consent of tho 
mel-vicharanmkars ,rupees three th ; ith of jewels out of the family apart from jewels which 


I have made and given to them. Until minor Na ‘a Pillai completes his twenty-first year, the 
j and mel-ttecharanaikers abah act in the af d manner,and deliver the properties to the 
said Nataraja Pillai along with accounts upto the goth September, 1921. _If at the time when the 


thereof remain i to the said girls, he sball pay to each of them the amount due to her. 
fails so to give of them shall recover the amount on the liability of the A schedule properties,” 
N died on 24th June, 1918 and S attained the age of 21 in 1926 and died in 1999 lavi his widow 
ing him. As the daughters though married had not been given either land of e value of 
rupees thousand or cash of that amount they filed suts in 1933 claiming a right to the legacy 
of rupees five thousand and payment of it with interest. It was contended in defence that the 
testator had so blended his own estate with his ancestral estate that it was not in his power to give 
the legacies to his daughters. - 

Held, that property in the posession of the testator so far as they came from his adoptive motha 
were not ancestral or joint family p erty and neither from his mode of dealing d his lifetime 
with that property (which was beyo question originally his separate estate) nor from his testamen- 
tary disposition can the inference be fairly drawn that the testator waived or surrendered his 
special right in it as separate property. 

It is not legitimate for the Court to depart from the official translation except upon expert 
evidence which the parties should have an opportunity of testing. 


R. Ritson with M. S. Venkatarama Iyer (Madras) for Appellant. 

Respondent not represented. 

Their Lordships’ Judgment was delivered by 

Lorn Smsonps.—This appeal which is brought from a judgment and decree 
of the High Court of Judicature at Madras reversing in part the judgment and 
decree of the Subordinate Judge of Trichinopoly raises a question of some difficulty 


nr 
* P, d. Appeal No. 67 of 1944. goth July, 1946. 
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arising under the will of Subbaraya Pillai who died on the a8th September, 1916, 
and will be hereafter called the testator. l 

Some facts concerning the testator’s family must first be gi He was the 
adopted son of Sabhapathi Pillai of Achalpuram in the Tanjore district and Swarna- 
thammal, his wife, e had no other halden. Swarnathammal was the daughter 
of Kandaswami Pillai who was the son of Thiruvarasu Pillai. The latter was the 
owner of an estate known as the Kudapalli Estate in the Trichinopoly District. 
Kandaswami predeceasing his father, upor the death of the latter this estate 
descended to RE who managed it until her death in 1904 or 1905. 
She was succeeded in the estate by the testator who managed it. until his death 
Aea Sabhapathi had in thẹ meantime died having in rae ead 1884 exe- 
cuted a will which he described as an arrangement of his family affairs. In it he 
recited that all the acquisitions made by him wére made with the moneys belonging 
to his wife Swarnathammal and gave her a life estate therein. 

On the agrd September, 1916, five days before his death the testator made his 
will. He | at that time four children, namely, two sons, Nataraja aged 16, 
and Sabhapathi aged g, and two unmarried daughters Thillai aged 13 and 
Swarnathammal aged 7. ` ` - 

By his will the testator appointed his two elder brothers Kuppuswami Pillai 
and Muthu Pillai as guardians of his family properties and charity properties and 
the minor children, with directions to keep accounts of the receipts and disburse- 
ments. In order to keep a check onthe said guardians he appointed as mel-vicharanai- 
kars (supervisors) M. Sundaram Pillai Avargal and VA Arunachalam Chettiar 
Avargal, and after a direction to pay his debts, and to keep proper accounts, pro- 
ceeded as follows : ; - l è 

“The said with the permission of the mel-vicharancikers (supervisors) not onl 
PE te maar E irls, defraying expenses to the extent of See oo had jd 
agan ia eerie ene a AE aD a eee rupees five thousand) 
in and after the family debts are discharged, i 


of tho mel-vicharanaikari, rupees worth ofj ap 

jewels which I bave made and to them. Until minor Nataraja Pillai completes his twenty-first 
gal Bi edan aan OOA shall act in the aforesaid manner and deliver the properties 
to the Nataraja Pillai along with accounts up tothe goth September, 1921. If at the time when the 


The daughter Thillai was married to Ammal (7) on the 1st June, 1919. The 
expenses of the marriage were met by Nataraja Pillai, who had also given her some 
jewels. She is a respondent to this appeal. - oem 

Nataraja Pillai died on the ‘24th June, 1919, and was survived by his minor 
brother Sabhapathi Pillai. Oaths 18th December, 1919, the Court of Wards 
was appointed to take up the management of the Kudapalli Estate. 

Sabhapathi Pillai attained the age of eighteen years in 1923, and attain 
the age of twenty-one years in 1926. He died in June, 1929, leaving the appellant 
as his widow him surviving. 

Neither land of the value of rupees five thousand nor cash of that amoun 
having been paid to Thillai, on the 1st December, 1938, she commenced a suit against 


r 


the appellant and the Ma , Court of Wards, Kundapalli Estate, Trichino- 
poly and Swarnathammal claiming a right to the legacy of rupees five thousand 
el payment of it with interest. At about the same time her sister Swarnath- 


ammal who is the second respondent to this appeal commenced a suit against the 
same first two defendants and Thillai as third defendant claiming the same 
relief. : 
In these suits two substantial questions arose for decision which were intended 

to be covered by the issues framed in them, vig. : , 

_ . I. Whether: the- testator had so blended his own estate with his ancestral 
estate that it was not in his power to give legacies of rupees five thousand to his 
daughters, ` j f - 


$ 
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2. Whether in any case the suits were barred by limitation, ‘a question that 
only arose if the first question was answered in the negative. < 
“The learned Subordinate Judge answered this first question in the affirmative. 
He came to the conclusion that whole of the properties in the possession of 
the testator at his death, i.s., as well the Kudapalli estate belonging to his mother 
to which he had succeeded on her death as his ancestral Achalpuram estate, ‘were 
joint family properties. If so, the legacies in question were not validly given. 
learned Judge appears to have Euel that the Kudapalli estate from the 
moment that the testator succeeded to it became part of the joint family property 
but further held on this evidence that, even if this was not so, he had so blended 
the two estates that he had converted the Kudapalli estate into joint family property. 
On the setond question to which their Lordships will return, the learned Judge 
held that the suits were barred by limitation, 12 years having elapsed since the 
goth September, 1921, the date on which Nataraja would have attained ` thé age 
of 21, He accordingly dismissed the suits. Pa 28 a ee | 
- From this decision the respondent Thillai Ammal appealed to the High Court 
of Judicature at Madras. During the pendency of the appeal the Court of Wards 
relinquished the estate. On the 11th March, 1942, the High Court gave judgment 
allowing the appeal. ‘They were of. opinion that the properties in the possession 
of the testator so far as they came from his mother Swarnathammal were not ancestral 
or joint family properties and had not been so blended with his ancestral estate 
as to become the joint family properties of himself and his two sons. Upon the 
question of limitation also the learned Judges of the High Court allowed the appeal 
but they did so only because they did not accept as accurate the official Ka nai 
of the testator’s will To this matter their Lordships will refer later. 
Upon the first question their Lordships are clearly of opinion that the decisio 
of the High Court was right: They do not think it necessary to rehearse the princi- 
lea of law applicable which have been recently expounded by the Board (see e.g., 
utbehart Das v. Nanilal Dast, and it appears to them that the ee Court has rightly 
applied these principles to the facts of the present case. Neither from his mode 
of dealing during his lifetime with the Kudapalli estate ae in their Lordships’ 
opinion, was beyond question originally his separate cstate) nor from his testamentary 
disposition can the inference befairly drawn that the testator waived or surrendered 
his special right in it as separate property. Their Lordships find in the careful 
examination by the High Court of all the relevant facts and documents a conclusive 
refutation of the plea advanced by the present appellant and will not repeat it. 
~. Upon the second question the position is one of serious difficulty. The official 
translation of the will was accepted without question in the Court of the Sub- 
ordinate Judge, nor, so far as their Lordships are informed, was it challenged by 
either of the parties before the High Court. ' And as their Lordships understand 
the judgment of the High Court, the learned Judges of that Court would not, if 
the official translation was correct, have differed on the question of limitation 
from the Subordinate Judge. They would have held that, twelve years having 
elapsed after the goth September, 1921, before the suits were instituted; the claims to 
legacies of rupees five thousand were barred. Nor do their Lordships seo any suffi- 
cient reason or differing from this conclusion. But the High Court have on this point 
taken a course which cannot be supported. They have formed the opinion that 
in an important respect the official translation is incorrect and have corrected it by 
j ihe words “ after the debts of the family are discharged ” qualify the pay- 
ment of the legacies of rupees five thousand. And having made this correction and 
having further found as a fact that the debts of the family have not yet been dischar- 
ie have concluded that the legacies have not become payable and that the 
claims to recover them are not barred. Their Lordships would once more souls 
the view (see Sastman v. Shib Narayan* and Rajendra Prasad Bose v. Gopal Prasad Sen?) 





I. (1937) 2 . lg (P.C.). i i 3. (1930) 39 M.L.J. 615 : LR. 57 LA. 296 
a. etl 42 ML. 4ga : LR. 49 IA. 25; (P.A) i 
1 Pat. gos (P.C.). 


. 
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that it is not legitimate for the Court to depart from the official translation except 
upon expert evidence which the parties should have an opportunity of testing. 
They, therefore, cannot accept as valid the reason and the only reason given by 
the High Court for reversing the decision of the Subordinate Judge on this point. 
At the same time their Lordships cannot ignore the opinion expressed by the experi- 
enced Judges of the High Court upon such a matter; they cannot treat as irre- 
coverable jee which appear to be recoverable if the translation given by the 
High Court is correct. There appears, therefore, to be no other course open to 
them than to remit the matter to the High Court with directions to give the present 
appellant the opportunity of cha!lenging by expert evidence the translation of the 
ill which has been substituted for the official translation. If the substituted trans- 

lation is then accepted, the appellant must fail. If, on the other hafd, the official 
translation is upheld, there appears to be no doubt that the appellant is entitled to 
succeed on the question of limitation. In the special circumstances of this case, 
their Lordships do not think that any costs should be awarded and they will humbly 
advise His Majesty accordingly. 

Solicitors for Appellant: Messrs. Douglas Grant and Dold. 

Respondents unrepresented. ho 

VS. 


Gass remitted toHigh Court. 


[PRIVY OOUNOIL.] 


(On appeal from the High Court of Judicature at Patna).* 
PRESENT :—Lorp SIMONDS, Mr. M. R. JAyAKAR AND Sm JOHN BEAUMONT. 
Chhaterpati Pratap Bahadur Sahi and others -. Appellantst 
o 


Lachmidhar Prasad Singh and others .. Respondents. 

Hindu Law—Stridkan—Mitakshara—Beneres school—Succassion beyond heirs specially enumerated in 
the texts — Tast of al oblations as a test of preference—Applicability where the -rival claimants are a binna- 
gotra sapinda a sagotra sapinda. 

No special rules relate to the succession to a maiden’s p beyond the heirs specially enu- 
merated in the several texts and such succession is governed by the rules which relate to succession 
of 2 woman in an unapproved form, the reason apparently being that in both cases the woman is free 
jakenan Set ag ata ee Ae she is unmarried, and, in the other, owing 
to the ior form of marriage, in which the husband’s dominion over her is not as complete as 
in the case of marriages in the so called approved forms. In default of husband in the case of 2 woman 
arid iu tis approved an ‘andl tn defwult of father ia other cases the hea cf abani ce iaer 


succeed in the order laid down in Yagnavalkyn’s text (Ch. II, verses 195, 196) to the supco" 
sion to the roperty of a male. The said text has been accepted by text writers as p the general 
rule the order of succession in all cases of separate erty. In the absence of any 


Pee Ge Nang pa hah agi aan; eee eee in Stridhan cases it must 
be taken that it applies to cases of stridhan property. Further, tho effect of judicial decisions has 
been to establish that it is now a well ted rule that the text of Yagnavalkya also succession 
to stridhan property in the same order of succemsion as is mentioned in the text, the face of the 


are different from the heirs of her father, or that these heirs are not the same as those enumerated 
in the text of Yagnavalkya, Ifso, itis clear that bhandus (binnagotra) would be excluded by gotrajas. 

The test of funeral oblations as a test of preference is inapplicable where the rival claiments 
do a a a a one being a binnagotra sapinda and the other a sagotra 
sap i 

_ Str Thomas Strangman, K.C., V. Sen Gupta and 7, M. R. Jayakd? for Appellants. 

J. M. Priagl, K.C., B. W. Ramsay, F. D. Caswell, K.C., R. K. Handoo, Khaleel. 
Ahmad and P. Parrikh for Respondents. 

Their Lordships’ Judgment was delivered by 

M. R. Jayarxar.— These are two consolidated appeals from a emen and 
two decrees of the High Court of Judicature at Patna,* dated gth Y, -1939, 





~- 


* (1939) I.L.R. 18 Pat, 5go. . 
tP. O. Appeal No. 53-of 1943. £ agth July, 1946, 
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confirming a judgment and two decrees of the Subordinate Judge of Gaya, dated 
5th June, 1934. 

The family with which this litigation is concerned is governed by the Benares. 
School of the Mitakshara school of Hindu Law. It consists of two branches which 
have been settled for many years at Rusi and Kaira respectively. The annexed 
pedigree of the family is taken from one which was proved to the satisfaction of 
the trial Court and was undisputed in the High Court. 


















cae Singh 
° Parasar Gob 
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(d. i (d. A (d. 5-7-72). : 
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(J A | r 
re resented by c 
Respondent No. 20 | 
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- 3695). 
The only question in these appeals is whether Sarabjit (a near cognate or 
bandhu) or Sia Singh (a more remote agnate or gotraja) was entitled to the 
roperty left by Ram Dulari Koer. Both Courts in India have held that Sia 


rasad Singh was so entitled. ; 
The facts, out of which these appeals arise, briefly stated, are as follows :— 
Jagatpati and Kailashpati were joint. They had a married sister Inderjit 
Koer. e two brothers died, and in December, 1863, Jagatpati’s branch was 
represented by three sons, Sri Kishun, Bachu and Jugal Bish ore, while Kailashpati’s 
branch was represented by a son Ram Racchiya. On gth December, 1863, by 
two pattas, Inderjit Koer made a grant to Bachu of an estate consisting of a number 


i 
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of villages, hereinafter referred to as the Lakhaipur Estate. Bachu, at the time, 
was joint with his two brothers and Ram Racchiya. A separation between them 
took place on gist December, 1864. It was the appellant’s case in the trial Court 
that the grant of the Lakhaipur Estate was made to Bachu on behalf of 
himself and his two brothers. ee eee that it belonged to Bachu 
alone, and this decision is not now disputed. 

In kam pare Jugal Kishore and Sri “Kiskun died. In September, 1873, 
Bachu es out of the Lakhaipur Estate to a temple establi 
him 7 9 pacha died and was succeeded by Mahabir, his only son. Maha- 
hoe came to an agreement with Anandi Koer, widow of Jugal Kishore, who claimed 
that her husband had been joint with Bachu. By the said agreement she relin- 
aria her estate in Bachu’s favour in consideration of a maintenance grant. 


te oe ee Ge ee iter of SrieKishun, who 
had filed a suit against him and her sister Raj Kishori, certain property, 
fa tine het he Beis Wad oo etic ee Ly ee che 


Under the terms arrived at with Ram Kewal Koer, Mahabir transferred 
certain villages to her in full satisfaction of her claim.: Mahabir also alienated 
six villages out of the E a: He died on 21st June, 1894, 
leaving two widows, Bhagwat Koer and Rupkali Koer. On 11th October, 1894, 
Rupkali gave birth to a daughter Ramdulari Koer, who died on grd June, 1895. 

At the time of his death, Mahabir was possessed of the Lakhaipur Estate (less 
bahkan ah aga ee ee He also possessed 

sinned Gar ls perties. Mahabir left a will dated 26th September, 1893, probate whereof 

tained a widows on 5th January, 1895. The material provisions of the 
giles aces t of this Board; reported in Bhagwat Koer v. 
Dhanukhdhari Prashad 1, The true date of that will is now admitted to be 
26th September, rie and not 2oth December, 1894. - 


TT the Privy Council judgment the following passages occur :— 


ara. 1 the testator, after reciting that he had then no male issue but had two wives living, 
direded that if ariy child aadd be! born of eihér wits, or if children shouldbe bara of both wira: 


adin mg aa gas ngapaa of all his movable and immovable properties, whether 
ancestral or self. the name and reputation of his ancestors t be ctuated 
eed the religious menit of ist Tae Da para. 2 he that if at the time 
of his death his children ly should act as their guardians and 


es + * * + os 


The third ana fourths paragrap ps of ie will Axe 1 DA a OWa ng kaa. — 
‘g. Ifthere be no son born of either of my wives and only panapa ona ETa 


io ank ai aa ni o na ipa ingan a alan wanan MA gae pee the junior wife whoever „= 


may be existing and her (the daughter’ s) guardianship and oe 
as provided in paragraph a Sho will. ve the daughter marri in good family as in the ctor 
in my family. wives up to the terms of their respective lives proprictremes and 
pomenors aa provided in paragraph a After the death of both of them, my ter shall become 
the proprietress, and she the name and reputation of my family residing in my 
house and maintaining the same as the absolute proprictress. 

4. ee ee ee Ka that case 
wives, one after another as provided in 2, shall remain, aga A | jangan Baka baa 
and perpetuate the name and reputation of th A EN EARE T ana mekak ri 
PAS ls Sala dass road id concurrence, or if either of them die, the surviving wifi 

shall to her choice some bay kom my aay or ihe Aali of my 


relatives and adopt him, who shall remain obedient dutiful as a son up to the terms of the lives 
‘of my wives; and the said adopted son after the death of my two wives shall ee 


Rupkali died on 8th Fe , 1899; thereafter Bhagwat Koer was in sole 

ion of the property left by her husband. From 7th March, 1900, to r4th 

b tember, 1925, she purported to make certain alienations. These have all been 

kel eA a E a saa an a aga 
Lordships with reference to this question. 





a, (1919) 37 M-LJ. 513: LR. 46 I.A. 259 (265): LLR. 47 Gal. 466 (P.O). 
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_ On 1gth February, 1936, Bhagwat Koer purported to adopt Raghava Surendra 
Sahi, who was the first defendant in this case. In 1907, Dhanukdhari, the father 


of defendants 8 and g filed three suits challenging the adoption made by Bhagwat 
Koer and laying claim to the property left by Mahabir and to certain other property 
as the property of Jugal Kishore. The three suits gave rise to the Privy Council 
appeal above referred to. By a judgment delivered therein on goth June, 1910, 
it was held, inter alia: 

(1) That the adoption was invalid. 


(2) That on the true construction of Mahabir’s will and in the events which 
happened, the estate was given to the testator’s widows successively for life and, 
after the death of the survivor, to Ramdulari, so that Ramdulari became entitled 
at birth to aseversionary estate under section 106 of the Indian Succession Act, 

yrresponding to section 119 of the later Succession Act of 1925 which governs 


(3) That Dhanukdhari was not entitled to any of the pro he claimed : 
because, as regards the pro left by Mahabir, he had not adduced evidence 
roving his claim to be entitled to Ramdulari’s estate : and as regards the property 
eft by J Kishore, because Anandi Koer had relinquished her estate in favour 
of Mahabir. In September, 1923, Dhanukhdari died, and’on 18th September, 1925, 
Bhagwat Koer died. ~The question then arose who was the reversionary heir to 
the estate to which Ramdulari had become entitled under the terms of Mahabir’s 


_ With reference to this ae two suits were filed in the Court of the Sub- 
ordinate Judge at Gaya. Suit No. 26 of 1990, afterwards suit No. 38 of 1982, 
was filed on 27th May, 1930, by Sia Prasad and others against Raghava Surendra 
Sahi, the adopted son, Sarabjit and others, claiming the prop “left by Mahabir 
and challenging the alienations made Bhagwat Koer.. A few months later, 
on 5th July, 1930, Sarabjit and another filed suit No. 30 of 1930 in the same Court, 
against Sia Prasad and others, claiming, inter alia, to be similarly entitled. These 
are the two suits giving rise to the present consolidated appeals. Three other 
suits were filed in the same Court by the alienees of Bhagwat Koer claiming the 
properties the subject of such alienations. 


Both Sia Prasad and SarAbjit died during the hearing of the above suits and 
their personal representatives were brought on the respective records. 


On 5th June, 1984, the Subordinate Judge, after taking evidence, oral and 
documentary, by a judgment of that date decided all the five suits. - In the course 
of his judgment he held that the alienations made by Bhagwat Koer of her husband’s 
Pron were invalid and that on Ram Dulari’s death Rupkali inherited the vested 
remainder of which Ramdulari was the owner, and after Rupkali’s death the same 
passed to. Bhagwat Koer as Ramdulari’s heir. He further held that, according 
to the rules of Hindu Law, on Bhagwat Koer’s death the property would revert 
to the heir of Mahabir as father of Ramdulari, that Sia was a gotraja sapinda 

agnate) of Mahabir, and Sarabjit was a bhinnagotra sapinda (cognate) ; that 
ia Prasad came within seven degrees of agnatic relationship, and Sarabjit within 
five. degrees of cognatic relationship, but, as an agnate would exclude a cognate, 
Sia Prasad would be the preferential heir. 


Appeals to High Qourt at Patna were filed in each of the five suits, and ` 
were heard together by Wort and Agarwala, JJ., who by concurring judgments 
dated gth May, 1939, dismissed all the five suits and passed decrees accordingly. 

After discussing d pak a which are not material in this appeal, 
Wort, J., held as regards the claim of the present appellants that the arguments on 
which it was based had always been rejected, that the authorities were entirely 
against them, that the nts were supported neither by aa nor by autho- 
ritative textbooks, which were unanimous in holding that en aship in cases 
like the present, and in the case of succeasion to males, depend d entirely upon the 
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same principles. Agarwala, J., held in his concurrent judgment, that after con- 
sidering the various texts and decided cases and`the comments of Sanskrit scholars 
and jurists, as also judicial dicta, he had no hesitation in rejecting the contention 
that Sarabjit was to be preferred to Sia Prasad as an heir to Mahabir. He added 
that even if the texts and commentaries were capable of being construed in the 
sense of this contention, he would hesitate to adopt that constriction as it would 
undoubtedly have the effect of upsetting titles long founded on the contrary view. 


The appeals were accordingly dismissed and decrees drawn up. 


Two sets of appellants who represented the interests of Sarabjit, being dis- 
satisfied with the two decrees of the High Court giving preference to Sia Prasad, 
severally appealed to His Majesty in Council and the two appeals were consolidated 
by order of the High Court. ` , 

The question in this case is whether the claim of a remote agnate is to be preferred 
to that of a less remote cognate. The parties are agreed amd it is clear that in the 
case of a maiden the heirs to her stridhan are, first, her uterine brothers, secondly, 
her mother, and, thirdly, her father. It was contended for Sia Prasad that, after 
this order, the heir to the deceased maiden’s stridhan, is the same as the heir to her 
father’s property. The contrary view dy eae on behalf of Sarabjit was that 
the next heir to her stridhan is not the father’s heir but his nearest relation by 
blood. In support of this contention, reliance was placed upon the following 
texts repeated in the argument before their Lordships, viz. : 

(1) Manu, Ch. 9, Verse 187. é 

(2) A text of Baudhayana quoted in the Mitakshara, Oh. II, Section XI, 
Placitum 32. 

(3) Viramitrodaya’s comments on the Mitakshara referring to Baudhayana’s 


(4) Mitakshara, CGh.-II, Section XI (Colebrooke’s Translation, p. 368). 

(5) Yagnavalkya’s text, Ch. 2, Verses 195, 136, quoted in Mitakshara, Ch. II, 
section I, Placitum 2 (Golebrooke’s Translation, p. 324). 

As these authorities have been considered in the course of this judgment, it is 
unnecessary to make separate comments on them. : - 

It cannot be disputed that, taking the term sapinda in a wider sense, both clai- 
mants, Sarabjit and Sa Prasad, are within the degrees of relationship from a 
common ancestor within which sapindaship is recognised, viz., up to the d 
on the mother’s side in the mother’s line, and up to the seventh degree on the fa 5 
side in the father’s line, after which sapindaship, according to well- ted cannens, 
ceases (see Ramachandra Martand Watkar v. Vinayak Venkatesh Ko 1) It is 
therefore urged for the appellants that, both claimants being sapindas within 
heritable degrees, no distinction could be made between them with reference to 
the succession to stridhan, and the nearer among them should be preferred to the 
remoter one. But, admitting the force of this argument, the distinction has to 
be borne in mind (which the Mitakshara and Viramitrodaya both accept, as is 
shown in the course of this judgment) between a bhinnagotra sapinda (connected 
through a female relation and otherwise called a bandhu in the Mitakshara) and a 
sagotra sapinda (connected through male relations and therefore bearing the samo 
gotra as the last owner.) 

- As pointed out in the judgments of the Courts below, no special rules relate 

to the succession to a maiden’s property beyond the heirs specially enumerated 
in the several texts and such succession is governed by the rules which relate to 
the succession of a woman married in an unapproved form Dwarkanath Roy v. Sarat 
Chandra Singh Roy*—the reason apparently being that in both cases the woman is 
free from the patria potestas of the husband, in one case because she is unmarried, 


I. (1914) 27 M.L.J. 933 : LR. 41 LA. 290, Q. (1911) LLR. g9 Cal. 319 (326,998). ` 
307 : LL.R. 42 Cal. hi, (ba) 
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and, in the other, owing to the inferior form of marriage, in which the husband’s 
dominion over her is not as complete as in the case of marriages in the so-called 
approved forms. 

As the parties belong to the Mitakshara School, it will be necessary to consider 
what the position of the Mitakshara is with reference to this question, and then 
to find out whether and how far the views of the Mitakshara have been varied or 
modified by later commentators, like the Viramitrodaya, which are regarded as 
authorities in the Benares School. 


The text on which the Mitakshara bases its commentary is that of Yagnavalkya, 


Qh. II, Verse 145: the Sanskrit text is to be found in Mandlik’s Hindu Law, 
> be area Smriti section, p. 199. Its translation, which is at p. 224, is as 
follows :— * i 


““ The proper of a childless woman married in the Brahma or any other (of the four approved 

_forms of) goes to the husband ; in the remaining (four forms of marriage) it goes to the 
~parents; but if she leave ime it goes to her daughters.” 
- The further line of heirs is not mentioned in this text of Yajnavalkya but is 
elaborated in the commentary of the Mitakshara on this text in Ch. II, Section XI, 
Placitum 8 and. following (Colebrook’s Trapslation, pages. 367 and following), 
which is as follows: (portions not material in the present case have been omitted 
in this quotation.) oe ay i 

“ (8) A woman’s propt has been thus described. Tho author next propounds the distri- 
bution of it: ‘Her kinsmen take it, if she die without imc.’ 

. . “ (9) If a woman die ‘ without issue’ ; that is, leaving no progeny ; (the progeny is here 
‘descri ) the woman’s property, as above described, shall be taken by her kinsmen, namely, her 
husband and the rest, as will be (forthwith) explained. ~ a 

“ (10) The kinsmen have been declared generally to be competent to succeed to a woman's 
property. The author now distinguishes different heirs according to the diversity of kal 
ceremonies. The property of a childless woman married in the forms ( ) 
goes to her husband: but, if she leave progeny, it will go 1o hat eres ea daughters ; a 
other forms of marriage (designated as unapproved) it gocs to her fa n fai 
of her own iue.” 
eed Of a woman dying without issue as before stated, and who had become a wife by 

our modes of marriage (designated as a iar Kan (whole property, as before jabe 

ngs d. On ilure of him, it to his nearest (tat pratyasanna) 

a eR ig aR | ger nen fees ee rape mene ae a ge ee ak 

-But, in the o orms of marriage (unapp e property of a em woman to ber 
to her father and mother. apa jala sk 


parents that ih; muon devol t 
E te e mother and then on the father. On failure of them, their next of kin (tat pratyasanna) 


the succession.” 6 


`- Then follows the Viramitrodaya, which is undoubtedly regarded as one of the 
most important commentaries on the Mitakshara Ge Ramachandra Martand Waikar 
vy. Vinayak Venkatesh Kothekar*) and as a treatise o high authority at Benares and 

‘receivable as an ition of what might have been left doubtful by the Mitakshara 
and declaratory of the law of the Benares School. (See Girdhari Lall Roy v. The 
Bengal Governmeni®). It will therefore be useful to find out what light it throws 
_on the views of the Mitakshara on this question. The Viramitrodaya observes 
(Ch. V, Part 2, Placitum 9, G. Sarkar’s edition, Sanskrit text, p; 97, translation, 
pp. 240, 241): 

o “< The property of a childless woman married in the Brabma or the like form of marriage (approved 
form) belongs to her husband, and, on failure of hirn, to the husband’s nearest relations. or, the 
necrast to the oorner being debarred by the kusband, preference ought to be given to the nearest to the husband. 

«But if a woman be married ‘in other forms of marriage’ i.s., in the Asura or the like, it goes 


- to her father .. . . amongst them also it goes to the mother in the first instance, and after her the 
. father, according to the marp set forth while explaining the term ‘ parents’ (pitarau) in the text 
of Yajna the wi the daughter also, parents, etc.” being no other text against 


ths application of that principle to the present eass. 
“ Besides it ii expressly declared that the father inherits the property of a maiden on failure of the 
mother, so the same order is proper in this case also. Thus Baudhayana declares—The wealth of a 
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deceased maiden let the uterine brothera themselves take; on failure of them it shall belong to-the 
mother, in her default, to the father.’ On failure of the mother and fhe father se goed it tale 
nearest relations (tat pratyasanna).” 

(For a discussion of this text in relation to the doctrines of the Mitakshara, see 
Tukaram v. Narayan Ramchandra.) 

It is clear from these passages that, so far from advocating a different view, the 
kan aga and also Baudhayana are in complete accord with the Mitakshara 
view that 

(1) Itis the husband? s heirs or the father’s heirs as the case may be [ard not 
the maiden’s) who succeed. 

.~ (2) Such heirs will be those who are “ their nearest relations ” (tatpratyasanna) 
the same expression as the Mitakshara has employed in the same context. - 

It is significant that in the course of the discussion in which it prefers the 
mother to father, the Viramitrodaya relies upon the same text of Yajna ; 
which lays down the order of succession to the separate pro of a male. t 
text is in Oh. Il, Verses 195, 196. The Sanskrit text is to be found in Mandlik’s 
Hindu Law, Section Yajnavalkya Smriti, p. 138, and its ranah on is at p. 220, 
and is as follows :— 


is ees shters, also both parents, brothers likewise, and their sons, jentiles (gotrajas) 
ay lara PES and a fellow-student : ia ngenah e eee emt ede 
eit eir to to the stats of one, who departed for heaven leaving no male issue. This rule extends 
to (persons and) 
It was len before their Lordships that the Viramitrodaya, commenti 
on and explaining the above text of Yajnavalkya, intended to place agnates 
cognates on the same footing in relation to the property of a woman, but there is 


no indication of such an intention on its part. On the contrary, dealing with the 
rights of ae whose interests are vested, the Viramitrodaya proceeds to observe 


a Ch. III, Part I, section 4, G. Sarkar’s ‘edition, translation, p. 140). 

= hen a person in whom t is vested dies, it is er that his 
ken ani is ness relatori E en the Suner or any La pie is dead, en bole he era 
no male iamue, his property ix inherited by his relations such as his wife, etc ; this is what the text 
(of Yajmalkya) means 

It is clear that by quoting the words “his wife, etc.” the agit a support 
of his view, is referring to the text of Yajnavalkya ‘quoted above (Ch. II erses 


185, 136) : “ The wife and the daughters, also both parents, brothers uterine, and 
their sons, gotrajas, bandhus, etc.” 

Further light is thrown on this question ee comments of Kamalakara, the 
eminent author of Nirnaya Sindhu and Vivada Tandava. In the latter compilation 
he observes (ses the Sanskrit text and translation appended to Ghose’s Principles 
of Hindu Law, 1917 edition ; the text is at p. 1155, line 3g, and the translation at 
p. 1142 is as follows) : 


“Taa airot Ge iubar Deane eee oad Ha cleat 
game cxpremion as the Mitakshara and Vi Tan a a used), beginning wi the nfl 
wedded wife and the daughter, cto.” as described ix the text of Tajmavellye in the rule about secs fo 


sonless men,” 
In the above translations important words have been italicised. 
ka Lordships agree with the opinion of Agarwala, J., that it has been 
understood that Kamalakara’s view relating to the succession to stridhan, 
in fn deta rotate of husband in the case of a woman married in the approved form, and 
in default of father in other cases, was that the heirs of the husband or father succeeded. 
in the order laid down in Yajna ’s text relating to the succession to the property 
of a male. This text is decisive of the question at issue in this case, and the trial 
Court, as also the High Court, udges were entitled to rely on this text of Kamala- 
kara as a great authority in the School. Such authority cannot be doubted. 
Sir Gooroo Das a in his oe Law Lectures, second edition, p. 363, 
observes : 





1. (r911) LL-R. 36 Bam. 339 (F.B.). 
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‘‘ Kamalakara’s opinion is entitled to be followed as authority in the Benares School, when it is 
not in conflict with that of any other authority, and in the present instance the rule based on his 
opinion has the further recommendation of being simple, as it makes the order of succession to stridhan 
correspond after a certain point, to that applicable to a man’s property.” 

Similarly, West and Buhler (Volume I, p. 219), referring to the above opinion 
of Kamalakara, observe) ,— 

** This opinion seems to be based on the consideration that as the sapindas inherit only through 
the husband, they virtually succeed to Bek emang ron hin. anata consequently they must 
inherit in the order laen for the succession to a male’s estate.” 

Kamalakara is also referred to as an authority in Dwarka Nath Roy v. Sarat 
Chandra Singh Roy! where Qhatterjea, J., after quoting the text of Kamalakara 
mentioned abôve, observes : 

““ So that, according to Kamalakara thesnearness of kinsmen in the rule laid down in the Mitak- 
shara is to be determined according to the well-known text of Yajnavalkya relating to the succession 
of a male owner dying without male descendants.” 

In the face of these textual authorities and the concurrence of the Mitakshara 
the Viramitrodaya and Kamalakara, there is not much scope for the argument 
that the stridhan heirs of a maiden are different from the heirs of her father, or | 
that these heirs are not the same as those enumerated in the ancient text of Yajna- 

(Ch. II, Verses 195, 136) viz., “‘ the wife, the daughters, also both parents, 
brothers likewise and their sons, gotrajas,bandhus, a pupil and a fellow student” 
who succeed to his property. If so, it is clear that bandhus (bhinnagotra) would 
be excluded by gotrajas. It is to be noted that, as the High Court Judgments 
point out, the said text of Yajnavalkya has been accepted by text writers as providing 
the general rule prescribing the order of succession in all cases of separate property. 
One has therefore to look for a clear authority that the rule contained in that 
text was not intended to apply to cases of stridhan property. As both the learned 

udges of the High Court and also the Subordinate Judge observe, no such text or 
Jodicial decision abrogating the value of the text of Yajnavalkya in stridhan cases 
been adduced and as Wort, J., after a careful consideration of the text and 
judicial decisions, observes: “ The authorities are entirely against the view which 
always been rejected. The argument is supported nei by authority, nor 
by the authoritative authors qf text books, who are unanimous that sapindashi 
in a case such as we have before us, and in the case of succession to males, dep 
entirely upon the same rules.” Their Lordships see no reason to differ from this 
view and none of the textual authorities cited before them goes to prove that the 
unanimous view taken in this case by the three Judges in India is erroneous. 
=~ But the question does not rest here. It is carried further by the decisions of 
this Board, as also of the High Courts in India, which set this matter beyond all 
doubt. These have been exhaustively reviewed in the two separate and able 
judgments of the High Court, and as their Lordships agree in the main with their 
deductions and the conclusion at which they have arrived, their Lordships find 
-themselves relieved of the necessity of discussing the law in any detail. Their 
Lordships will, therefore, deal briefly with some of these rulings to which their 
attention was invited by the appellants’ Gounsel. Their effect is to establish that 
it is now a well accepted rule that the text of Yajnavalkya mentioned above also 
governs succession to the stridhan property in the same order of succession as is 
mentioned in the text. 

In Dwarka Nath Roy v. Sarat Chandra Singh Roy, a sister as father’s daughter, 
and a sister’s son as father’s daughter’s son, were preferred to a father’s brother’s 
son. 

This was followed in the case of Nama Pillai v. Stoabagyathachi*, where the 
daughter of a co-wife, that is the daughter of the father by another wife, excluded 
he ices brother’s son. In this case the text of Kam a was accepted and 
relied upon (page 118) and in the course of the judgment the different rulings of 
Bombay, bad, and Calcutta, bearing on this point were briefly reviewed. 





¥ (1911) LLR. 39 Cal, 319 a. (1911) 21 MLL J. 850: LLR 36 Mad, 116. 
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The very next year, this ruling was followed by another, reported in Kanakammal 
v. Ananthamatht Ammal1, where the same principle was laid down. 


In the same year arose the case reported in Kamala v. Bhagtratht*, where a 
step-mother (father’s widow) was preferred to the woman’s mother’s sister. It was 
further laid down that the mother’s heirs would be the same as the father’s heirs as, 
according to Hindu notions, the mother becomes marriage a member of the 
husband’s family. The case followed two rulings in Bombay. Tukaram v. Narayan 
Ramchandra? and Janglubai v. Jetha Appaji*. 

Seven years later the same principle was laid down in Sundaram Pillai v. Rama- 
sama Pillat®, where the father’s paternal uncle’s son was preferred to the father’s 
sister, In this case the text of Brihaspati, Baudhayana and the Smftiti Chandrika 
were discussed. 


Then came the case of Bai Kesserbai v. Hunsraj Morarji®, a decision of this 
Board where a co-widow, as the wife of the husband, succeeded over the husband’s 
brother or brother’s son. 

The learned counsel for the appellant, who conducted the appeal with great 
fairness, admitted that to reverse the decision of the High Court in this appeal 
would involve the reversal of all these rulings which have been accepted as laying 
down the law for along period. The remarks of Agarwala, J., are therefore pertinent 
that, even if the text san commentaries were capable of being construed in the sense 
in which the appellant contends, the learned Judge would hesitate to adopt that 
construction, for it would inevitably have the effect of upsetting titles long founded 
on the contrary view. 

Reference was made by the appellant’s counsel to the case of Budha Singh v. 
Laltu Singh’, in support of his contention that judged by the test of funeral oblations, 
Sarabjit would be the preferential heir over Sia Prasad. But as the learned Subordi- 
nate Judge has pointed out, that ruling applies only to the case of sagotra sapindas 
and provides a test of preference when the rival claimants belong to the same 
class of sapindas and not when one of such claimants is a bhinnagotra sapinda and 
the other a sagotra sapinda. l 

A further argument was advanced by Mr. Sen Gupta for the appellants, raising 
points which were highly controversial and not presented for the consideration 
of any of the Courts below. For instance, he argued for the contrary rule, relying 
. upon the statement of Nanda Pandita occurring in a comment in Stokes’ Hindu Law 
Books, p. 446. Apart from the difficulty caused by this point being novel and 
raised for the first time before their Lordships, the authority of N Pandita, oo 
the author of Dattaka Mimamsa, cannot be accepted as against the rules menfioned 
in Mitakshara and other commentaries (ses Mayne’s Hindu Law and Usage, gth 
paras. 30 and 31). 

For these reasons their Lordships are of opinion that the judgments appealed 
from are right and erie to be affirmed and these appeals ought to be dismissed. 
_There will be one set of costs payable by the appellants to the first set of respondents 
claiming through Sia Prasad ; respondents Maharaja Kumar Gopal Saran Narain 
Singh (respondent No. 21 in the first appeal and respondent akah, in the second) 

and Kumar Sayeeda Khatoon (respondent No. 22 in the first appeal and respondent 
No. 5 in the second) for herself as one of the three legal Bi agak le of Syed 
Mohammad Wali (respondent No. 14 in the first appeal respondent No. 20 








in the second) will bear their own costs. Their ips will humbly advise His 
Majesty accordingly. 
V.S. Appeals dismissed. 
? I.L.R. Mad. y 6. (1 16 MLL.J. LR T.A. 176: 
a on 2 MLY 18: LLE. Mad, 45. Te anang I pay a 76 
g. (1911) I.L.R. 36 Bom. 339 (F.B.). TRESI 29 ab GF LR. 42 I.A, g0% 
4. (1908) I.L.R aP A Ih 37 All. 694 (P.C.). 
3. (1919) 37 MLS. 209 : LAR. 43 Mad. g2. 
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(On appeal from the High Court of Judicature at Allahabad.) 
' Present :—LorD Smionps, Mr. M. R. JAYAKAR AND SIR JOHN BEAUMONT. 


Mst. Dan Kuer ; .. Appellani* 
U. ° 
Mst. Sarla Devi .. Respondent. 
Hindu Las— foim fi Matntenance— Nature and extent of the obligation of the joint family ta regard 
to—Trangfer of Property Act TY of 1682), section 49 (Prior to amandmani in 1009) Appheahih ge for 
of wife created by a partition Transfer of properti to one with knowledges of the 
aki kar ils act to chargs for maintencnce— Wife, not being a party to the contract in the award, if 
can sus to enforce ad Third party—Right to sus. 


Twò obligations confront a joint family » (1) The obligation to pay the debts (for instance, of 
the father) Pega ee the family ; and (2) the moral obligation to provide maintenance to the widows 
of the family. latter obligation would, under certain circumstances, ripen into a legal obli- 
gation, as, for instance, when a charge is created on specific property of the family either by 
ment or a decree of the Court; so long as neither of these two obligations has taken the torm 
of a charge on the family property, the obligation to pay the binding debts will have precedence 
(as for instance, in the course of the administration of the estate) over mere claims of a female members 
maintenance ; but, if either of these two obligations assumes the shape of a charge, it would take 
precedence over the other. This rule of Hindu. Law is thus in accord with the principle underlying 
section 39 of the Transfer of Property Act. - 

Somatundaram Chatty v. Unnamalai Ammal, (1920) 99 M.L.J. 179: 1.L.R. 43 Mad. 800, referred to. 

A partition award recited that ‘‘ we allot the property mentioned in list A specified below, to 
K, which shall remain in his possession subject to a charge for the maintenance of S (his wife) and 
if she ever falls out with X and they cease to live together the charge for maintenance thereon will 
be at the rate of Rs. 75 a month, the amount fixed by us.” The properties mentioned were transferred 
by K on the following day by of usufructuary mo to one D (who was related to the family 
and was a well-wisher and who about the a ) in which the properties were expressed to 
be free from all liabilities and the arbitration award was remly mentioned. Subsequently the 
properties were sold to D. In a suit by S after the death of K£ to enforce her right to maintenance 
on the properties charged, it was contended-that the charge was not binding on the transferee and 
that $ a stranger to the award could not sue to enforce it. 

Held, that the award created a valid charge in favour of S on the properties allotted to K and 
that as D was conversant with the whole t leading to the partition award and the 
au the propertich and ki tie modeage and eal related to cll the TEN “whieh were i 
for the payment of maintenance, the transfer was subject to the widow’s right to maintenance, ‘Tho 
formal and clause contained in the mortgage deed to D as to the properties being free 
from all liabilities cannot override the conclusion suggested by the other terms of the mortgage 
and the facts and evidence in the case. - i 

ghe rule which bas prevailed in Indis that wheres Contact 1s intended kasak w Deiet To 
a third party as a beneficiary under a family arrangement he may suc in his own right to enforce 

=i has heen extended: to cases, where rovision is made for the maintenance of the female members 
of a Hindu family on a partition of the joint family property between the male members. 


JF. D. Casswell, K.C. and H. F. Umrigar for Appellant. 


C. S. Rewcastle, K.C. and R. Parikh for Respondent. 

Their Lordships’ Judgment was delivered by Í 

Mr. JAYAKAR.—This is an appeal from a judgment and decree of the High 
Court of Judicature at Allaha dated March 12, 1942, which reversed a judg- 
ment and decree of the Court of the Additional Subordinate Judge of Etah, dated 
July 31, 1935. ae < 

The main questions to be determined in this appeal are :-— 


i a) Whether a registered partition award dated January 8, 1921, created 
a charge in favour of the respondent, Sarla Devi, on the property. (the two 
villages of Quazipur and Mai) allotted to her husband Nidhan Singh ; and 


(2) Whether Drigpal Singh, the predecessor-in-title of the appellant, Dan 
Koer, notice ( | or constructive) of the said award and charge, when he 
took a usufructuary mortgage of the said two villages on the following day, January 9, 
1921, wherein a reference was made to the said award. 4 


*P. O. Appeal No. 40 of 1945. = = l a agth July, 1946. 
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The pedigree of the family, so far as it is material to the case, is as follows : 
Raja Lachman Singh. 
| 


Kanhaiya (1) Mst. Kanabai—Drigpal slah ewan (a) 
| f Mst. Champa (9) . Dan Kuer (Appellant). 


e ae ee a aal 
Daughter. Shir eoho Nidhan Singh Lakhan Jaswant Lokendra Singh. 





Rajendra Bahadur Mst. Sarla i Singh. 
Singh. Respondent, ; 
Daughter = Rajendra , ? 
l | 
Ransab | . 


The family was subject to the Mitakshara Law of the Benares School. It 
had considerable property. After the death in 1911 of Kanhaiya, Nidhan Singh 
and his three brothers effected-about 1912 a partition of their joint family property 
and -separated. After the partition, Nidhan Singh, without any lawful family 
necessity, improperly contracted debts. He became a spendthrift. His wife, 
the respondent, who is a purdanashin lady, objected, on behalf of herself and her 
two minor sons, to this extravagant behaviour of her husband. She therefore 
consulted Drigpal Singh (who was related to ‘the family and was a well-wisher), 
and also her brothers-in-law, about securing a ition between her husband 
and two sons. The object was to save some of the joint family property from 
liability to satisfy the debts of Nidhan Singh and to safeguard the interests of her 
sons and of herself. Drigpal Singh, she affirms, advised a partition and told her 
he would get her a maintenance allowance of Rs. 75 per month set apart for her 
in the partition deed. Five arbitrators, including the three brothers of Nidhan 
Singh, made a partition award dated January 6, 1921. By it, Nidhan Singh was 
allotted the two vi mentioned ‘above and the shares of the two minor sons 
were separated from the share of Nidhan Singh. The relevant part of the award, 
the construction and the legal effect of which are fnvolved in this appeal, is in the 
following terms :— l 

“ We allot the property mentioned in List A specified below, to Kunwar Nidhan Si which 
shall remain in his posseasion subject to a charge for the maintenance of Mst. Sarla i (the 
a maan eer a a at antes ey haa aana daa 
the charge for maintenance thereon will be at the rate of Ra, 75 a month, the amount fired byus.” 

On the following day, January 9, 1921, Nidhan Singh borrowed Rs. 40,000 
from Drigpal! Singh, on the security of the said two villages, and executed a usu- 
fructuary mortgage deed, in which the property was expressed to be free from all 
liabilities, and the arbitration award was expressly mentioned. On August 5, 
1921, Nidhan Singh sold the mortgaged villages to Drigpal Singh for Rs. 30,000. 
In or about 1923, the Court appointed respondent the guardian of her minor sons. 
About 1925, Drigpal Singh died, leaving him his third wife, the appellant. About 
1928, Nidhan Singh died, leaving him surviving a widow, the respondent, and two 
song. 


On January 9, 1933, the respondent filed the present suit in the Court of the 
Additional Subordinate Judge of Etah against the appellant. In her plaint, after 
setting out the facts stated above, she alleged that the property was given to Nidhan 
Singh charged with her maintenance, and that after the award, Nidhan Singh 
had mo ed the property to Drigpal Singh and then sold it to him. Drigpal 
Singh took the property subject to maintenance charge, and on his death, the 
appellant succeeded to the property subject to the same charge, but, in spite of 

ted demands, the appellant had refused to pay the maintenance, with the 
result that a suit had to be brought for the recovery of Rs. 10,800, the amount of 


on 
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maintenance for twelve years from January 8, 1921 (the date of the award), to 
the date of the suit. She prayéd that a decree might be passed in her favour. 


On March 20, 1933, the appellant filed a written statement stating, among 
other things, that no fee ag ees created as alleged in the plaint, that at the 
time of the mortgage and sale, Drigpal Singh had no notice of the partition or 
arbitration award ; that he had taken the property on the understanding .that 
it was free from all liabilities; that the charge for the maintenance allowance 
was mentioned in the award deed as the result of a conspiracy and fraud com- 
mitted against Drigpal Singh, in which the respondent, the members of the family 
and their servants joined, and that the respondent was not entitled to an 
maintenance either during the period when her husband was alive or thereafter. 


The learned Additional Subordinate Judge raised certain issues, including 
the two questions mentioned above and, after recording oral and documentary 
evidence, he held on the first of the*said two questions that the award was valid 
in other respects but the portion thereof relating to the maintenance of the res- 
pondent was invalid and unenforceable ; the respondent was not a party to the 
reference to arbitration, and the arbitrators had no power to adjudicate on her 
right of maintenance and make it a charge on the property; a trick had been played 
on Drigpal Singh by ing the said provision in the award out of the property” 

, mortgaged, to him. He er held that the charge was a conditional one; that 
such a charge could be conditionally created, the condition being that she should 
fall out with her husband and they should cease to live together. On the second 
of the said aran he held that Drigpal Singh was not aware of the maintenance 
charge on mortgaged property, that it had not been brought to his notice ; 
it was entered surreptitiously in the award behind his-back with some ulterior 
motive, there was an active concealment of the charge from him and he, havi 
purchased the property for a good consideration without notice of the charge, too 
the property free from it. On these grounds, he dismissed the suit with costs. A 
decree dated July 31, 1985, was accordingly drawn up. 


From this decree the respondent appealed to the High Court of Judicature 
at Allahabad. On March 12, 1942, the High Court ( p and Verma, JJ.) 
delivered judgment. They held that upon a proper construction of the award, 
a charge been created by it from time of partition, that the charge was 
not conditional and there was no question of any condition having to be satisfied. 
They further held that the a definitely mentioned the charge and was also 
mentioned in the mortgage deed, and Drigpal Singh had been conversant with the 
whole arrangemeat, that he had not been deceived about the conditions of the 

m— partition, and that the appellant, as the representative in interest of Drigpal Singh, 
could not avoid the consequences of the charge on the allegation that Drigpal 
Singh was a transferee without notice of the charge, and that he was in no better 
position when he later bought the property. They, therefore, allowed the appeal 
and decreed the suit with costs in both Courts. A decree dated May 12, 1942, 
was accordingly drawn up. 

From this decree the appellant has appealed to His Majesty in Council. 

On the two main questions set out above, their Lordships feel no difficulty in 

ing with the conclusions which the High Court has arrived at. On the first 
of the said two questions, viz., whether the award created a valid charge in favour 
of the respondent on the property (the two villages of Quazipur and Mai) allotted 
to Nidhan Singh, the terms of the award clearly charged the property allotted 
to Nidhan Singh. Nothing could be clearer than the words in the award: ` 

‘t We allot the property mentioned in List A specified below to Kunwar Nidhan Singh, which 
shall remain in his possession subject to a charge for maintenance of Mst. Sarla Devi.” 

On the second question, whether Drigpal Singh, the predecessor-in-title of the 
appellant, had notice of the said award and when he took the mortgage 
on the following day, the circumstances which led to the award are mentioned 
in it. From them and the other evidence in the case, it clearly appears, al the 
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High Gourt judgment points out, that after the partition, Nidhan Singh led a life 
of great extravagance and got involved in debt. The result was that the respondent 
sought the assistance of his brothers and other well-wishers of the family (including 
Drigpal Singh) and cbtained the partition between him and her two sons, who 
were minors at the time. The arbitration award was drawn up, signed and registered 
on January 8, 1921. The arbitrators who made the award were no strangers but 
were the three brothers of Nidhan Singh and two other gentlemen apparently 
well-known to the family, the last of whom was a Deputy Collector. The arbitrators 
say in the award that they had been approached by the respondent to effect the 
partition because of her husband’s extravagance and that they thought it proper 
to accede to her request in spite of her husband’s objection, because the latter 
had admitted that he could not act cautiously in spending money artd because they 
knew from personal knowledge and enquiries that he had been extremely extravagant. 
The result was that they allotted the propert$ to Nidhan Singh and other property 
to the minor sons and they charged the property allotted to the husband with the 
maintenance of the respondent. On the nextday, January 9, Nidhan Singh 
executed a deed of usufructuary mortgage of the whole property allotted to him in 
favour of Drigpal Singh and the deed was registered on January 10, and on August 3, 
1921, he sold the equity of redemption to Drigpal Singh. This is the substance 
of the story evidenced by the award and other evidence. 
It is clear to their Lordships from these circumstances, and also the evidence 
of Todar Singh, the general attorney of Drigpal Singh, and the main evidence 
roduced on behalf of the appellant, that Drigpal Singh in the transaction 
oe the beginning, being regarded as one of the well-wishers of the family, and 
that he knew full well what was happening, Todar Singh had to admit, in spite 
of his strong leaning in the appellant’s favour, that the respondent requested Drigpal 
Singh to agree to advance a loan to Nidhan Singh as the latter was heavily indebted. 
Drigpal Singh’s wife supported her request. Nidhan Singh’s wife then pressed 
him, adding that her children were going to be ruined. Thereupon, Dri Singh 
said he would look inta the papers and then give a definite reply. Drigpal Singh 
came out and had a talk with Nidhan Singh and others on the proposal of advancing 
aloan. Nidhan Singh and others requested him to take a usufructuary mortgage 
of the property, and Drigpal Singh agreed. Gopi Chand, the general attorney 
of Nidban Singh, showed papers to Drigpal Singh then and there. Nidhan Singh 
and all those who were present there informed Drigpal Singh that a partition 
between Nidhan Singh and his sons had already taken place and that the villages 
sought to be mortgaged were allotted to the share of Nidhan Singh. This is a clear 
statement of what happened, drawn out of the mouth of a partisan witness in favour 
ofthe appellant. Thisis apart from the circumstance that the effect of the pattition 
and the charge are expressly mentioned in clear terms in the award and in the deed 
of mortgage which Drigpal Singh took on the. a? hea day after the award. Simi- 
larly, the sale deed, which followed a few days later, also states that the property 
which was the subject-matter of the sale was allotted to the share of the mo r 
under the arbitration award dated and registered on January 8, 1921. Itis further 
to be noted that the mortgage amount of Rs. 40,000 was not paid into the hands of 
Nidhan Singh but was, under covenant No. 1 of the mortgage deed, to remain with 
the mortgagee for payment to the creditors and for meeting other necessities, which 
fact clearly supports the conclusion that Drigpal Singh was on terms of trust and 
confidence atk the family, including the respondent, who was a purdanashin lady. It 
is true that in covenant No. 3 of the mortgage deed, the property was conveyed free 
from all liabilities. ‘That clause appears to be a distant imitation of the covenants 
usually found in an English mortgage, but it is clear that the formal and general 
nature of this clause cannot override the conclusion suggested by the other terms 
of the mortgage and the facts in evidence in this case. Their Lordships have, 
therefore, no difficulty in coming to the conclusion, as the High Court had done, 
that Drigpal Singh was conversant with the whole arrangement leading to the 
partition, award and the charge on the property. In this view of the case, it would 
seem unnecessary to go into the question argued before their Lordships about 
56 = 
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constructive notice or the effect of registration arising under the provisions of 
section g of the Transfer of Property Act. 


An argument was addressed to their Lordships based upon the fact that section 
39 of the Transfer of Property Act which was in operation in 1921, the year of 
the award, mortgage and sale was different in terms from the present section intro- 
duced by the Amending Act of 1929. Under the unamended section, it is argued 
the transferee must be proved to have had notice of the intention of defeating, the 
Hight to receive maintenance and mere notice of the right to receive maintenance 
would not be enough. But in this connection two circumstances have to be 
noted : (1) that the amended section under which notice of the right to receive 
maintenance would be enough was in operation at the date of the suit, January 9, 
1933 ; and (2) assuming that the present case is governed by the unamended section, 
it been held by the High Courts,in India, in cases arising under that section, 
that if the property left by the husband was limited or the transfer to the purchaser 
was of all the property which was available for the payment of the maintenance, 
and if the purchaser was proved to be aware of the circumstances of the family, 
the transfer would be subject to the widow’s right of maintenance. (See Bhagat 
Ram v. Sahib Dei! and Syed Abu Mahomed v. Saraswatt).* In the latter case, the 
sntention to defeat the widow’s right of maintenance, which the unamended 
section 39 of the Transfer of Property Act requires to be proved, was gathered from 
the fact that all the property available for satisfying the maintenance claim of the 
widow (excepting a small hut) had been transferred to the purchaser. 


From a perusal of the material documents, it is clear that in the present case 
the two properties whick were made the subject-matter of the charge by the award 
were the identical properties which were the subject-matter of the mo and 
the later sale deed. This will appear clearly on a comparison of the details of 
the property mentioned in List A to the award and the details of property annexed 
to the mo deed, and mentioned in the body of the sale deed. The -mo 
and the sale, therefore, related to all the property which was available for he 
payment of maintenance, and if the purchaser was aware of this fact and of the 
circumstances of the family, it would be fair to hold that the transfer would be 
subject to the widow's right of maintenance. 


Their Lordships’ attentioh was invited to the case of Lakshman Ramchandra 
-Joshi v. S hamabai? and on the authority of that ruling, it was argued that the 
debts which were paid out of the mortgage amount and the proceeds of the said 
sale, being the debts of the ian war eee recoverable from the father’s share, the 

urchaser for value would not bound is aa widow’s claim for maintenance. 
n this connection, it is to be noted, however, that, as pointed out by Westropp, Q.J. 
(p. 497), the decree for maintenance in the case before him was a personal decree 
against-the person liable for the maintenance, and not against the ancestral estate, 
nor was any charge created on the family property. Another circumstance was 
that the-money paid by the purchaser in that case was utilised for satisfying the 
claim of the widow under the maintenance decree and the costs of the suit payable 
to her. The case is, therefore, distinguishable from the present one. But, apart 
from this circumstance, the judgment of West, J., whose dissertations on Hindu 
Law must always command great esteem, contains an exposition of the law on this 
point, and the case is, therefore, rightly regarded as a leading authority on the 
question. In the course of his judgment (pages 506, 517) that learned Judge 
otes with approval the remarks of Phear, J., in the case of Srimait Bhagabatt v. 
Kanailal Mitter* that: ; 


‘t as against one who has taken the property, as heir, the widow has a ight to have a proper 
«gum for her maintenance ascertained, and made a charge on the property in is hands. She may 
also, doubtless, follow the property for this purpose into the hands of any one who takes it as a volunteer 
or with notice of ber having set up a claim for maintenance against the heir.” 


I. N 1) LLR.g Lah. 55. ~ 3. teh ILL.R. 2 Bom. 494. 
a. R. 1926 Cal. 1068. 4. (1872) 8 Beng.L.R. 225: 17 W.R. 433. 
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“ when tho property pases into the hands of a bora fide purchaser- without notice it cannot be 
affected by ing short of an already existing proprictary right; it cannot be subject to that 
which is not ya ific charge or which does not contain all the elements for 


necessary 
its ripening into a ihe charge ™ asa “what was purchased with knowledge of a 
right which would be prejudiced is liable to her claim from the first.” : 
To explain the necessity of the widow making her maintenance a charge on the 
family property, it was stated that: h 

“in the case of a widow of an ordi coparcener, as against the surviving members of the 
joint family, her,claim, being strictly limited to maintenanco only, regulated by the circumstances 
of the joint family, it appears that, although she have her maintenance made a charge on the 

yet, if she should refrain from that course, she leaves to the coparcencrs an unlimited estate 

to deal with at their discretion.” . l : i 
The principle of this rule was stated in the following words : 

“Tho kno of collateral rights created by agreement, in equity frequently qualifies those 
age Spates be . The widow’s right to maintenance is a right maintemable against the 
holders of the ancestral estate in virtue of their holding no less through the operation of the law than 
it ik badi been chroma gs aenak aN o Tn Yc ais, GENG eater pera rae 
accompanies the property as a burden annexed to it in the hands of a ee wi 
s ibaista.”. ` 


a 


e 
1 


with notice that it 


Their Lordships are in complete agreement with this view of the law. 

The other case of Soorja Koer v. Nath Baksh Singh’, to which their Lordships’ 
Attention was invited, was likewise a case where a decree for maintenance was a 
- mere personal decree ; no charge was created on the eld ade | (p. 103) and 

further. the purchaser purchased the property at an auction sale in execution of 
the widow’s decree for maintenance and the purchase money was utilised for 
providing_-maintenance to her. 

The true rule of Hindu law in such matters would appear to be as follows :— 

Two obligations confront a joint Hindu family: (1) The obligation to pay 
the debts (for instance, of the father) binding on the family; and (2) the moral 
obligation to provide maintenance to the widows of the family. The latter obli- 

tion would, under certain circumstances, ripen into a legal obligation, as, for 
instance, when a charge is created on specific property of the family either by 
agreement or a decree of the Court ; that, so long as neither of these two obligations 
has taken the form of a charge on the family property, the obligation to pay the 
binding debts will have precedence (as, for instance, in the course of the adminis- 
tration of the estate) over mere claims of a female member’s maintenance ; but, 
if either of these two obligations assumes the shape of a charge, it would take 7 
cedence over the other. This rule of Hindu Law is thus in accord with the principle 
underlying section 39 of the Transfer of Property Act. (See Somasundaram Chetty v. 
Unnamalai Ammal*.) $ 

- The present case is in the line of cases of which Kuloda Prosad Chatterjes v. Fage- 
shar Koer? is a good illustration, the only difference being that in that case the charge 
was created by a compromise decree 1n favour of the widow. It was also a case 
under the unamended section 39 of the. Transfer of Pro Act. The properties 
were later transferred by mortgage by the party affected . the charge. The 
widow proceeded in execution of the maintenance decree for maintenance money 
due subsequently to the transfer. It was argued that, having regard to the provisions 
of section 39 of the Transfer of Property Act as it stood then, the charge created 
in favour of the widow under the previous compromise decree could not affect the 
interest of the purchasers because they were persons who took the property without 
notice of the right of maintenance in the widow. It was'held that, apart from 
section 39, the decree created a charge on the property for the maintenance of 
the widow ; the purchaser subsequently took a mortgage of the property from 
the party against whom the decree was passed.. He ıs, therefore, bound in the 
same manner as the mortgagor was bound by it. The decision was also rested 





= — 


a. (1920) 99 MLJ. 179: LL.R. 43 Mad. 800. 
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on another ground that the plaintiffs could hardly be said to be transferees without 
notice of the right of maintenance in the widow because it did not appear that 
before they took the mortgage they made any énquiry as to the right of the widow 
or whether any charge existed upon the property in question. 


_ _ Tt was further argued that the widow, being a stranger to the contract embodied 
in the award, cannot sue to enforce it ; but it is too late, in their Lordships’ opinion, 
to doubt the rule which has prevailed in India that where a contract is intended 
to secure a benefit to a third party as a beneficiary under a family arrangement 
he may sue in his own right to enforce it. This seems to be the principle underlying 
the decision of this Board in Khwaja Muhammad Khan v. Husaini Begam!. In that 
case, their Lordships declined to apply the Common Law doctrine laid down in 
Tweddle v. Atkinson*, to agreements and arrangements entered into in connection 
with marriages’ amongst communities in India like Muslims. This ruling has 
since been followed in India in many,cases, where provision is made for the main- 
tenance of the female members of a Hindu family on a partition of the joint family 
property between the male members. a > 

_ Their Lordships agree with the decision of the High Court. that, on a proper 
interpretation of the terms of the award, the charge was created from the date 
of the award. The reference to the exact rate of maintenance, viz., Rs. 75 per 
month, being of no importance while the widow lived with her husband, would 
come into operation only after the husband and wife had ceased to live together. 
This part of the clause, therefore, would be operative only after that event had 
os though the charge itself would commence to operate from the date 
of award. The charge was not, therefore, conditional upon the widow living 
apart from her husband. 

Their Lordships likewise agree with the conclusion of the High Court that 
there is no reliable evidence to support the contention that there was a conspiracy 
to defraud Drigpal Singh, and that the evidence produced is of very little value. 
Three of the arbitrators, as is stated above, were the brothers of the husband, and 
another arbitrator was a person occupying the responsible position of a Deputy 
Collector. 

As regards the period for which the maintenance allowance was due, both. 
Courts agree in finding that the respondent lived with her husband till the time of 
his death in 1928 and that she ceceived her maintenance till that Pin. though 
it is not clear, as the High Court judgment points out, whether such maintenance 
was not paid from the property of the minor sons. Having regard to the fact, 
however, that she received maintenance up to that date and that she brought 
the suit long after the death of the husband, their Lordships think it would be 
inequitable to decree maintenance to her for the entire period inning with the 
date of the award. The plaintiff did not prove her case that she lived apart from 
her husband. On the contrary, the evidence shows that she lived with her husband 
and..was not without receiving her maintenance. The decision of the High Court 
does, not decide this point.” It will, therefore, be necessary to send the case back 
to the High Court for the purpose of determining from what date after her husband’s 
death she is entitled to maintenance, and at what rate. In considering this question 
the Court may have regard to the fact that the arbitrators, who apparently knew the 
circumstarices of the family; its needs and requirements, and the value of its 
assets, fixed Rs. 75 per month as proper maintenance. B | 

Subject to what is stated above, their Lordships are of opinion that the decision 
of the High Court is correct, and they will humbly advise His Majesty that this 
appeal be dismissed. The appellant must pay two-thirds of the respondent’s costs 
of this appeal. 

1. Solicitors for Appellant: Douglas Grant and Dold. 


Solicitors for Respondent: 1. L. Wilson & Co. a. 
VS. of Appeal dismissed. 


1. (1910) 20 M.L.J. 614: L.R. 37 I.A. 152: a. (1861) 1 B. & 8. 393 : 121 ER, 762. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — MR. Justice Kuppuswami AYYAR. ` - 
R. Manik Mudaliar © .. Peétitioner.* 
Traffic Rules, rule 8 (a) and (b}—Coxtrovention of — would amount to—' Vehicle’ in 
rah 8 (0) Uf can apb o'a makica that is pestud Tami of ts rila as ta prohibition against coraking 


a road, wrong in such 

Stara ireo (i of the Madras Trafic Rules. Further, in rule 8 5) the vehicle” which 
a person in the vicinity a bend or corner or hill or other obstruction whi impedes his view 
ahead is prohibited from overtaking, ` means a ‘vehicle that is moving and not a vehicle that is 
parked. 

Petition under sections 435 and 499 of of the Code of Criminal Procedure, 1898, 
_ praying that the High Court will be pleased to revise the order of the Court of thé 
_Joint Magistrate of Coonoor, dated 17th June, 1945,and made in S. C. S. No. 139 
of 1945. 

K. V. Ramaseshan for Petitioner.. 


The Public Prosecutor (V. L. Etftray) on behalf of the Crown. 
The Court made the following 


Orper.—The petitioner has been convicted for an offence punishable mie 
Tule 8 of the Madras Traffic Rules: He was a driver of a motor bus that was 
‘coming on the date of the offence from Ootacamund towards Coonoor. The 
offence is said to have taken place just below where the Ootacamund-Coonoor 
‘road branches off towards the barracks at Wellington. A military lorry was parked 
on the eastern side of the road just near a bend in that road. Every motor vehicle 
that had to pass through that portion of the road had necessarily to overtake that 
parked lorry. On the date of occurrence, P.W. 1, 2 motor cyclist was coming 
towards Ootacamund from Coonoor and he is said to have run into the motor 
bus that was coming from the north and was driven by the petitioner. The prose- 
cution case is that there was contravention of rule 8 of the Madras Traffic Rules 

the accused inasmuch as he overtook the | that was standing. As stated 

y the lorry was parked on the eastern side of the road. The evidence of the 
eaaa aka eas to) a ha, ia he cane in the corner and found the bus 
in the act of passing the parked military lorry . If he was therefore able to see the 
bus overtaking the military lorry, then the bus must have come near much earlier 
than the time when the driver could have noticed. the motor vehicle coming up. 
If that be so, there was nothing wrong in his having overtaken the military lorry. 
There was nothing in view to indicate that he could have apprehended causing: 
any inconvenience or danger for other traffic, before he overtook the lorry. 
Therefore no offence could be said to have been committed by the petitioner by 
any contravening of rule 8, clause (a). 

Now let us see if there was any contravention of rule 8 (b). It says that when 
any person is in the vicinity of a bend or corner or hill or other obstruction which 
impedes his view ahead he should not overtake a vehicle. Inthisevidently by 
““ vehicle”? was meant a vehicle that is moving and not a vehicle that is parked. 
If you take it as including a parked vehicle then it would mean that whenever-there 
is a vehicle parked in a road near a bend, there should be no traffic near that portion 
of the road. It is clear that there was this collision. between. the motor cycle. and 
the bus only after the bus had overtaken the parked lorry. This is a.case therefore 
in which the road was blocked by a parked lorry and we will have to consider whether 
in the portion which.was not blocked there was any. contravention of the traffic 
Tules. I am not able to see any contravention. ` 


It is clear from the evidence of D. W. 1 that the motor cyclist was coming up 
aera pees Te GN Ni oe 
t he must have been travelling therefore, it is a case 





*Or. R. C. No. of 1945. ah January, 1946. 
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of a vehicle that was coming fast near a bend, then it cannot be said that the motor 
bus driver was wrong in having overtaken the lorry near the bend when he had 
not seen any obstruction or any inconvenience or danger by this o This 
is therefore a case in which the driver of the bus is entitled to the benefit of the 
doubt and giving him the benefit of the doubt, I set aside the conviction and sentence, 
and acquit him. 


Y S. Petition alowed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT — MR. JUSTICE Yanya ALI. 
Vellai Mudali® ‘,  Accused.* 
salir ALV of 1860), section Tali ty: ute ileal as not amount to going Un ough 
Exe! ads LLY of te, matin al pg we of or 


Tera A ma BE Gy wah ai gill bat qua ENE KET, wavlalll Ja ad pian tee angan 
and tied a tali round her neck. He was convicted of an offence under section 496, Indian Penal 
Code. On a perusal of the calendar by the High Court, 

Held, ee ee ee TE 
did not amount to going throug P anagara Pn ngah Nang a knowing that he is not thereby 
la manied within the ees CF Ee A Deal Cade ao ure te ee 
should be set aside. Moreover, the accused must be presumed to have known full well that according: 
to the custom of the community that act did not constitute 2 ceremony of being married. 

Case taken up by the High Court on perusal of the Calendar wa pa 
in Sessions Case No. 37 of 1946 on the file of the Assistant Sessions Judge of the 
Court of Sessions, Coimbatore Division. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
Accused not represented. 
The Court made the following 


Orper.—This case was taken up by this Court on a perusal of the Calendar 
and notice was given to the Public Prosecutor and the accused. The accused is 
not represented. 


The accused was convicted by the Assistant Sessions Judge of Coimbatore 
under section 496 of the Indian Penal Code for dishonestly or fraudulently goi 
through the ceremony of being married, without lawful marriage, and was sent 
to rigorous imprisonment for one year. The case against him was that on gist 

anuary, 1946, at about 6 p.m. when the girl, P.W. 2, was returning from her father’s 

uscewith a head-load of fuel the accused seized her, pushed her down and tied 

a tali round her neck and then let her go. He had intended to marry her but 
he was rejected and she was about to be married to somebody else. He committed 
the act apparently to spite the girl and her parents. The facts were not seriously 
ocel by tHe the accused but the question to be considered is whether even on 

showing of the prosecution an offence has been made out under section 496 
of the Code. I am definitely of the opinion that the act of the accused in tying 
the tali round the neck of P.W. 2 in those circumstances does not amount to going 
through the ceremony of being married, kn that he is not thereby lawfully 
married within the m of section parapan Code. The a must be 
presumed to have known well that according to the custom of the community 
that act did not constitute a ceremony of married and there is no point in 
holding that by doing so be went through a ceremony, knowing that he is 
not thereby lawfully married. The conviction cannot be sustained and is there- 
fore set aside. ‘The accused is directed to be set at liberty. 


K.C. ; Conviction set aside. 


the 


* Or. RO. No. of 1946. «ast Noverhber, 1446. 
(Taken up No. 4 of 1946). pe Tk a < 
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' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIGE PATANJALI SASTRI AND Mr. Jusrice BELL. , 
Subramanian Chettiar .. Appellant* 
0, - : 2 a 3 : 
A. K. A. Ramachandra Reddiar .. Respondent. 


Madras Agriculturists’ Relief Act (IV of 1938), section 19—S purchaser of hppotheca not applying 
Jor relisf under tha Act and not included ta fiat dates as dasan —Rights g na a fre 
scald doon paid iato Court—Kffect—Fxtire morigage discharged as against morigagors as well as ali the 
Subsequent purchisn s. i 

The preliminary decree in favour of the in a mortgage suit was scaled down under 
section 19 of the Madras Agriculturists’ Relief t on applicatons by the, 
subsequent purchasers except the 19th defendant who was a purchaser of portions of the hypotheca 
from the gth defendant who Was oe a pus jawa the mo of portions of the 


R 


Oourt to include his name in the final decree but the ication was rejected as it was much too 
late to give effect to his contentions. Te tie cote oF the i ted 
decree-holder, the scaled down amount was deposited by the and the other interested 


Held, (i) that when an agriculturist mortgagor obtains the benefit of the Act and pays the amount 
of the debt as scaled down, the entire mortgage debt is discharged against all persons interested in 
the security even though such persons ma not be agriculturists entitled to claim relief in their own 
right under the Act that the order af the Bligh Court on the 13th defendant’s application did not 
have the effect of denying to the 19th defendant the relief he now sought, for, all that the High Court 
refused to allow was prayer to the decree expressly amended and, from the rejection of that 
Prayer rah naga OE o ee it cannot follow that the 19th defendant cannot claim the benefit 
of scaling down in other appropriate proceedings, if he is so entitled under the law. Reading 
the decrees as a whole it was clear that there was no apportionment of the liability as between 
several ects of defendants and the effect of the payment accordingly was to discharge the decree 
as a whole even as against the 13th defendant and others who did not apply for the benefit of the 
Act in their own es ae 

(ii) Even though the rejection of the lication of the 1gth defendant would give rise to a 
claim by way of indemnity against the gth d t, it is not sufficient to entitle the gth defendant 
to make an application for entering up satisfaction of the decree as against the 19th defendant. 

Appeals against the orders of the Gourt of the Subordinate Judge, Madura, 
dated 22nd April, 1944, in E.A. No. 91 of 1944 in E.P. No. 198 of 1943 and E.A. 
No. 104 of 1944 in O.S. No. 20 of 1936 respectively. l l 

T. V. Ramanatha Aiyar and T. S. Vaidyanatha Aiyar for Appellant. 

The Advocate-General (K. Rajah Aiyar) and V. Seshadri for Respondent. . 

The Judgment of the Court was delivered by : 

Patanjali Sastri, J.—These two connected appeals arise out of an ord apie | 
to enter up satisfaction of a mortgage decree passed against the appellants 
other defendants. The mortgage was ad on the 1gth September, 1925. 
Defendants 1 to 4 were the mortgagors and 5 to 12 were subsequent purchasers 
of portions of the hypotheca. The 1gth defendant is a purchaser of ee items 
out of those purchased by the gth defendant and he has sold one of these three 
items to the 14th defendant. 


= The suit (O.S. No. 20 of 1936) was brought to enforce the mortgage against 
all these defendants and a prelimi decree for Rs. 1,13,836-4-10 was passed 
on the 13th September, 1937. The Madras Agriculturists’ Relief Act, 1938, ame 
‘been passed in March, 1938, the mortgagors applied under section 19 to the Gourt 
which passed the decree for scaling down the debt in accordance with the provisions 
of the Act claiming to be agriculturists. Defendants g to 12 as well as defendants 5 
to 8 also applied by separate petitions for similar relief. The applications of the 
mortgagors and of the defendants g:to-12 were allowed and the amount was scaled 
down to Rs. 36,000. The application of defendants 5 to 8 was rejected on the 


* A. A. O. Nos. 410 and 582 of 1944. 8th January, 1946. 
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ground that they were not agriculturists within the meaning of the Act. They 
appealed to this Court in AS. No. 295-of 1939 which was heard with A.S. Nos. 2 
and 24 of 1938 preferred against the preliminary decree on questions determin 
in the suit. These two appeals were dismissed and the preliminary decree was 
-confirmed on grd eae 1942. A.S. No. 295 of 1939 was allowed, the Court 
holding on the stre of a series of decisions, that the sie ba being -agri- 
-culturists even though the purchasers of portions of the hypo were non-agri- 
-culturists, the statutory reduction of the debt under the Act at the instance of the 
mortgagors enured to the benefit of such purchasers, not by virtue of any provisions 
of the Act, but under the general law. (Vide Nachtappa Chettiar v. Ramachandra 
-Reddiar!,) The liability of defendants 5 to 8 also was thus reduced to the scaled 
-down amount,gamely, Rs. 36,000 ee ae accord- 
ingly. The 13th dei ami who is the appellant before us in C. M. A. No. 410 of 
1944 did not make any application ef his own for relief under the Act, although 
he was an agriculturist because, as he says, he was under the impression that 
would have the benefit of the scaling down ordered at the instance of his vendor, 
the gth defendant. After the reduction of the decree amount as a result of these 
applications, the final decree was passed on the 18th March, 1939.: The final 
-decree gave effect to the scaling down of the amount only so far as defendants 1 to 4 
-and 9 to 12 were concerned as the appeal by defendants 5 to 8 was disposed of 
only on grd February, 1942. Itis common ground that, consequent on the decision 
of this Court, the decree was further amended in respect of sê anan 5 to 8 also. 
The 13th defendant and the 2gth defendant who was brought on record as the 
legal representative of the 14th defendant deg lates filed an application (C. M. P: 
No. 4851 of 1942) in this Court in Appeal No. 24 of 1938 preferred against the 
preliminary decree and already disposed of as aforesaid, praying that this Court 
should ‘‘ amend the decree’herein by adding the words ‘ defendants 13 and 29’ 
in paras. 1 and 2 of the decree of this Honourable Court,dated grd February, 1942.” 
The Qourt rejected that application on the ground that it was “‘ much too late to 
give effect to defendant 13s contentions now.” Subsequently, . the decree-holder 
initiated execution proceedings and in the course of such execution p i 
the scaled down amount, namely, Rs. 36,000 with su ent interest and incidental 
-charges was deposited in Court at the instance of the defendants 1 to 4 and others 
who had obtained relief under,the Act, and satisfaction of the decree was entered 
30 far as they were concerned. The 13th defendant then filed E. A. No. 91 of 1944 
out of which C. M. A. No. 410 of 1944 arises for entering up satisfaction of the 
decree even as against himself on the ground that the mortgage debt being indivisible 
and having been discharged by the payment of the down amount by the 
mortgagors, the whole debt was wiped out and the pooper: purchased by him 
became automatically freed from the encumbrance. The gth defendant applied 
in E. A. No. 104 of 1944 for a similar relief pointing out that in his sale to the 13th 
defendant there was an indemnity clause under which he was liable to make good 
to his vendee any loss which the latter might sustain by reason of the decree-holder 
enforcing his claim against the 13th defendant. The gth defendant therefore 
prayed that the entire decree should be entered as satisfied by the payment into 
Court of the decree dmount as scaled down. 


The Subordinate Judge while recognising the principle laid down by the 
decisions of this Court in Arunachalam v. Sestharam*, Marina Ammayi v. Mirza Bakhar 
Beg Saheb? and Satyanarayanamurthi v. Sathiraju‘, namely, that when an agriculturist- 
Jaa obtains the benefit of the Act and pays the amount of the debt as scaled 
down, the entire mortgage debt is Kjai kaang kah a all persons interested in the 
security even though such persons may not be agriculturists entitled to claim relief 
in their own right under the Act, was of opinion that the terms of the preliminary 
and final decrees as amended as well as the order ef this Court rejecting the G.M. P. 





1. (1942) 1 MLJ. 510. i 3. (1941) 1 ML. J. 547. 
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No. 4851 of 1942 precluded the 13th defendant from claiming that the derse was 
satisfied by the payment into Court of the reduced amount by the other defendants. 
Mr. Muthukrishna Aiyar, learned counsel for the 13th defendant, appellant in 
C. M. A. No. 410. of 1944, contests this view claiming that there is nothing in the 
decrees to preclude the application of the principle of the decisions referred to 
above in favour of his client at this stage when the decree amount as scaled down 
has been paid into Court, and that the order of this Gourt in C. M. P. No. 4851 
of 1942 cannot have the effect of denying to the appellant the relief which he now 
secks on the basis of such payment in the execution proceedings. We are inclined 
fo agree thas. eo tae an ihe onic GF die Cae a M. P. No. 4851 of 1942 18 

concerned, it cannot have the effect of depriving the appellant of the benefit of the 

reduction of the decree debt effected at the instance of the mortgagors if the appellant 
is otherwise entitled under the law to such benefit, for all that this Court refused 
to allow was the prayer of the appellant to have the decree in Appeal No. 24 of 1938, 
expressly amended so as to give effect to the principle of the decisions to 
above even as regards his own liability under the eee From the rejection of 
that prayer as having come too late, it cannot follow that the appellant cannot 
claim the benefit of the ing down in other appropriate proceedings if he is 
entitled to such benefit under law. 


Turning now to the language of the decrees, clause 2 (1) of the preliminary 
decree as originally passed 

“ ordered and decreed that defendants 1 to 4, 5 to 1 , 15 and as to 29 do pay mto Court on or 
before the 13th March, 1998, or any later date to time for payment may be‘extended by 
the Court, the said sum of Rs. 1,19, 896-4-10 with interest as above.’ ‘ 

It then followed the usual lines- laid” down in the Code and contained 
directions as to the sale of the properties in case of default, etc’ After the 
applications of the mortgagors, defendants 5 to 8 andgto 12 were allowed and 
the amount was scaled down as aforesaid, to Rs. 36,000 a paragraph was added in 
the decree in the following terms : 
| “It is further ordered and decreed that the debt due by defendants 1 to 4, gth defendant and 
defendants 5 to 8 is scaled down to the principal sum of Rs. 36,000 with interest at 62 per cent. per 
annum from 1st October, 1997, till 1gth March, 1938, and thereafter at six per cent. per annum 
with full costs of Rs. 9,146-13-6 with interest on costs at six per cent. per annum from 13th 
September, 1937, to the date of realisation.” 
‘The words “ defendants 5 to 8” are not found in the ptinted decree, but it is admitted 
that they have been added in the decree as finally amended. In the final decree 
passed on 18th March, 1999, also the amendments were carried out by the insertion 
of paragraph 3 whereby it was: i 

** ordered and decreed that out of thei hypotheca, the items which are in the pones- 
sion of defendants 1 to 4and g to 12 Geo antl ae a sisan anga aa ngka. Sanan 
thereon at 67 per cent, per annum from Ist October, 1937, to rgth March, 198, and thereafter 
at ax per cent. per annum with full costs as allowed under the preliminary decree.’ 
Here too we are told that the words “ defendants 5 to 8” have been subsequently 
added in that para. The rest of the decree as originally passed was in the usual 
terms. It is argued by the learned Advocate-General for the decree-holder- 
respondent, that the true effect of these decrees was to fix the diability of each set 
of defendants separately and independently, so that, when the liability of one set 
of defendants was reduced by the application of the provisions of the Act and a 
similar reduction was not expressly madé as against other defendants, the decree 
must be construed as operating in ect of the full amount as originally decreed 
as regards the latter. We are unable to with this view. Reading the 
decrees as a whole it is clear to our minds that there is no apportionment of the 
liability under the mortgage as between the several sets of de ants. The decree 
was for a single amount even as the amount due under the mortgage was a single. 
liability. The amount has no doubt been reduced as regards persons who sought 
and obtained relief under the Madras Agriculturists’ Relief Aci But 
to the decisions to which reference has been made already, if the reduced debt of 
the mortgagor is paid, the hypotheca is freed from the encumbrance as against 
every person who claims interest in any part thereof. We are unable to see anything 
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in the language of the decree which prevents us from giving effect to that principle 
now that the scaled down amount has been kadare ja paid by or at the instance: 
of the mortgagors.. The effect of such payments must accordingly be held to be to 
i the decree as a whole even’as against the others including. the 13th and 
goth defendants who did not actually apply for the benefit of the Act in their own 
right as agriculturists. In this view, C. M. A. No. 410 of 1944 must be and is. 
hereby allowed. | l 
As regards C. M. A. No. 582 of 1944, preferred by the gth defendant, he, as 
already observed, sought and obtained relief under the Act, and so far as he is 


| concerned, only the scaled down amount was payable under the decrec as amended. . 


It cannot therefore be executed for any larger sum against the properties remaining 
in his possessidn. But it is difficult to see how he can apply for entering up satis- 
faction of the decree in respect of the properties sold by him and now in the hands 
of his vendee the 13th defendant. ` It may be that the result of rejecting the appli- 
cation of the 13th defendant would give rise to a claim by way of indemnity against 
the gth defendant but we do not consider that that 1s sufficient to entitle the otk 
defendant to make an application for entering up satisfaction of the decree as 
against the 13th defendant. As, however, we are allowing the appeal of the 13th 
defendant, the gth defendant practically gets the relief that he wants. His ka ian 
however must fail and we dismiss it.” ae circumstances we make no order as 


V.P.S. ~- A > C.M.A. No. 410 of 1944 allowed. 
_ C.M.A. No. 582 of 1944 dismissed- 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
O PRENT —MR. Jusricg KUPPUSWAMI AYYAR. 
Mandavalli Kamaraja being minor by mother and guardian 
Mahalakshmamma ~. Appellant™ 
Ge . 8 
Kasina Mallayya and others í .. Respondents. 
Civil Procedure Gods (V af 1908), Order 1, rals 8—Singls craditor—Failere to sus in representative capacity 
—Porver of appellate Court to grant leaf to change frams suit—Nao pleo—Cannot be raised if it twwolves 
taking in nace evidence. l 


the frame of the suit the trial Gourt dismissed the suit as it was not filed in a representative capacity. 
Tho figst appellate Court granted the plaintiff leave to file it'as a representative suit and decreed 
the suit. On a contention in second appeal ‘that the lower ap Court ought not to have 
granted leave to change the frame of suit after the objection was and upheld by the trial Court, 


Held, that as the failure to sue m a representativo capacity was due to a bona fide mistake, tho 
first appellate Court was right in granting leave to the plaintiff to sue in a representative capacity. : 
_ . Madina Bibi v. Inmcil Durga Association, (1940) 1 MLJ. 872: LILR. 1940 Mad. 808, distinguished 

A new plea that the suit was not maintainable asthe subject-matter was by section 47 
of the Civil Procedure Code cannot be allowed to be raised in the appellate for’the first time 
as that would involvethe necessity for letting in further evidence and also an investigation mto the 

Appeal against the decree of the Court of the Subordinate Judge of Cocanada 
in A. S5. No. 70 of rep ai Saas against the decree of the Court of the District 
Munsiff of Cocanada in O. S. No. 85 of 1998. 

C. Rama Rao for Appellant. 

K. Bhimasankaram and Vepa P. Serathy for Respondents. 

The Court delivered the following | 
~ Jovowenr.—The second defendant is the appellant and the appeal arises out 
of a suit to set aside a summary order and the question involved was whether 2 
particular alienation was valid or not on the ground that it was in fraud of creditors. 
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One of the objections raised was that the suit was not filed in the proper form as 
it should have been filed as a representative suit on behalf of all creditors. The 
first Court found that the plaintiff was the only creditor and that it was necessary 
that the suit should be filed in a representative capacity, and dismissed the suit. On 
appeal the plaintiff wanted the leave of the Court to file it as a representative suit 
which was granted and the suit was decreed. In the second appeal it is contended 
that the lower appellate Court ought not to have granted permission to sue in the 
representative capacity as objection had been taken even in the first Court and 
an issue was framed and it was very late after the suit was dismissed by reason of 
the failure to sue in representative capacity that he thought it necessary to file this 
application for permission in the appellate Court. Reliance is placed on the decision 
in Madina Bibi v. Ismail Durga Association}. In that case observations concede 
that the appellate Court could grant such a permission. At page 814 His Lordship 
the Chief Justice observes :— i 

“If the failure to sue in a representative a jet bas the result of oversight, the Court might 
have been disposed in those circumstances to amendment, but that is not the case.” 

In this case it is not said to be oversight, hut it is said to be bona fide 
mistaken impression which led the plaintiff to file the suit without getting 
permission to sue on behalf of the creditors. Asamatter of fact the 

laintiff’s case was that he was the only creditor and it was not stated 
for the defendant that there was any other creditor nor is the name of’ any 
other creditor mentioned now. Ifa party knew that he was the only creditor 
of the alienor be could represent in his own capacity the creditor. So it must 
have been a bona fide mistake. Because the Court found against him, he thought 
it necessary and safer to apply for permission. In these circumstances 1 do not 
think the case in Madina Bibi v. Ismail Durga Association’ has any application to 
the facts of this case. In the circumstances of that case it was considered that 
leave should not be given in the appellate Court. In this case the circumstances 
are different and it cannot be said that he was not under a bona fide mistake. 

Itis also urged that the lower appellate Court ought to have given an opportunity 
to the appellant here to raise a plea that the suit was not maintainable and that 
the matter was governed by section 47 of the Civil Procedure Code. The learned 
Judge refused to allow this plea to be raised five years after the suit was filed. It is 
urged, however, before me that when he gave the permission to sue in a represen- 
tative capacity after 5 years he should also have allowed this plea to be raised. 
But then there was no necessity for any further evidence for the granting of the 
permission,to the plaintiff to sve in representative capacity. But the other plea 
now sought to be raised would involve the necessity for letting in further evidente 
and an investigation into the various alienations. A 

In these circumstances I do not think it can be said that the learned Judge 
was wrong in refusing to allow a plea which involved the necessity of going into 
the facts about which evidence will have to be let in. 

The second appeal fails and is accordingly dismissed with costs. No leave. 

V.P.S. ; — Second appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. JUSTICE KUPPUSWAMI AYYAR. 
P. Swaminatha Pillai .. Petitioner" 
2. 
S. Raghavachariar and others .. Respondents. 


Criminal Procedures Cods (V of 1898), sections 144 and 145—Order rescinding preliminary order under sec- 
iion 144—Procsedings Om Same under section 145 and delwery of ession to party found to havs been in 
_possesston—Order not stating specifwcally that there mas a likeli breach of peace—Frregularity—tI[f fatal 





I. (1940) 1 ML.J. 872: 1.L.R. 1940 Mad. 808 at 814. 
*Cr.R.C. No. 67 of 1946. 27th March, 1946, 
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possession who was in possession, the mere omimion to indicate in his order 
that a breach of the 3 likel ity, i fatal ings. i 
aa for interfering in ee ee eee arty, not to the proceedings It is 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that thé High Court will be pleased to revise the order of the Court of the 
Additional First Class Magistrate of Kumbakonam dated g1at October, 19455. 
and made in M. C. No: 25 of 1945. f i f 


_T. S. Venkatarama Atyar for Petitioner. 
TM. Kasturi and T. R. Subramaniam for Respondents, 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown.. 
The Court made the followinge 
ORDER, —This is a petition to revise the order of the Additional First Class 


Magistrate, Kumbakonam, in proceedings under section 145, Criminal Procedure 
Code, declaring that the counter-petitioners (the B party) were in possession of 


~ 


the disputed lands and that the petitioner (the A party) was not in possession 
thereof, and directing the lands to be put in possession of the B party. 


These lands are nanja lands in Tirupallathurai village. They are said to 


belong to one Aravamudha A of Hyderabad. The first counter-petitioner- 
is his agent. The petitioner claims to: have been in ion of these lands till 
April, 1945, as his tenant.- This isnot dispufed. -On 7th May, 1945, a notice 


was given by the first counter-petitioner, the agent of the owner, to the petitioner 

ing him to vacate, alleging that he was in arrears of rent.. To that notice a 
reply was sent by the petitioner on 1gth May, 1945, denying that he was in arrears: 
and claiming occupancy rights in the lands. On 24th May, 1945, the first counter- 
petitioner, the agent, leased the lands.to the counter-petitioners 3 and 4 and 
. they are said to have ploughed the lands and raised ings thereon. The peti- 
tioner then made a complaint to the police on 15th June, 1945, that the counter- 
petitioners 3 and 4 had interfered with his possession and were creating trouble. 


The Sub-I r inspected the locality and found the counter-petitioners ploughi 
and he counter-petitioneyzs 3 and 4 not to interfere with the lands and plo 
them. ‘Thereupon a petition under section 144, Criminal Procedure Code, was. 


filed before the Sub-Magistrate by the first counter-petitioner who had leased the 
lands to counter-petitioners 3 and 4, and the Magistrate passed a preliminary order 
on 28th June, 1945. On 5th July, 1945, the petitioner appealed against that order 
to the, Sub-Divisional Magistrate and for that order being rescinded. On 14th | 
July, 1945, that order under section 144 (1) wasrescinded, and on that very day pro- 
ceedings were started under section 145 by the Sub-Divisional Magistrate. The 
properties in dispute were attached, a Receiver was appointed and the properties 
were put in possession of the Receiver. The enquiry under section 145 went on 
and the Magistrate came to the conclusion that the counter-petitioners before him 
eee B party) were in possession of the properties on 14th July, 1945, and directed 
properties to be put in their possession. : 

Two points are urged before me in revision. The first is that the order under- 
section 144, Criminal Procedure Code, which was rescinded and proceedings under 
section 145, Criminal Procedure Code, were started did not contain any statement - 
that there was a dispute about the properties which is likely to cause a breach of 
the peace ; and the other is that the lower Court had no jurisdiction to appoint 
a Receiver and direct possession of the properties to him. 

As to the first point, it is true that the preliminary order does not specifically 
mention that a breach of the peace was likely to be caused but then, the Magistrate 
had started these proceedings under_section 145, Criminal Procedure Code, on the 
| very day he rescinded the order under section 144. The Magistrate was in pos- 

scssion of all the material facts to indicate that there was a dispute about possession. 
and a breach of the peace was apprehended. It is also significant that even im. | 


f 


fa 
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the petition filed by the petitioner before him it was stated that there wag likely 
to be a breach oe O eden ag E E E with dispossession with resort to- 
force. It cannot be said that the Magistrate had no materials before him to be 
satisfied that there is likely to be a breach of the peace and action would have to be 
taken. The petitioner before me was aware of those facts. Further he did not 
take any steps-till now to have the proceedings started under section 145, Criminal 
Procedure Code, . 

This is no doubt an S the procedure; but I do not think it is fatal 
because there were materials before the istrate, materials furnished by the 
petitioner himself, to indicate that a breach of the peace was likely. Omission to 
make mention of those materials in the order itself is not fatal to the proceedings. 
I do not think this is a ground for interfering in revision. ° 

With regard to the second point urged regarding the appointment of a Receiver 
and directing delivery of possession of the properties to him, I do not think it is 
necessary to consider this point now that the Receiver has ceased to be a Receiver 
and no useful purpose will be served by considering the point whether he has 
been properly in possession of the properties or, not. 

The petition accordingly fails and is dismissed with costs. 

K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT’ MADRAS, ~ 
PRESENT — MR. Justice YAHYA Arr. 


Penal Code (XLV of 1860), section 411 Mean MANET ip bass a compiction under section: 411— 
Evidence of Head Coastabls alleged upon tah 
hours where accused Hived—No other circumstance connecting either of the accused with 
In 2 case against petitioners convicted under section 411, Indian Penal Oode, the evidence 
which the conviction was based consisted of the evidence of a Head Constable on the railway 
Horm who arrested the accused and the seixure of the articles from the house in which they wero- 
‘ving on information alleged to have been given by ane of the petitioners. l l : 


* Penal Code, could be : ; 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise the conviction and sentence 
of fine passed by the Sub-Divisional Magistrate of Palghat in C.A. No. 45 of 1945, 
dated 31st December, 1945 (O.C. No. 702 of 1945, S.S. Magistrate Court, Palghat). 
| T. C. Raghavan for Petitioners. 
i The Public Prosecutor (F. L. Ethiraj) on behalf of the Crown. 


The Court made the following 

Orpver.—The conviction of the petitioners rests entirely on the evidence of 
the seizure of one bale of piece goods from the house in which they were living. 
It would appear that the seal of a railway wagon was found broken and tampered 
with on 4th July, 1945, and when the contents were verified two bags of areca nuts 


and a bale of ieee goods were man ing. So far as the areca nuts are concerned 
both the Court below haye absolved the petitioners and it is not necessary to go 





) .  *G@eL RC. No. 957 of 1946. 7 and August, 1946. 
A o (Crl.R.CG. No. 345 of 1946). 
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into that part of the case. The piece goods bale is said to have been recovered 
from the petitioners’ house on 7th July, 1945 and it is alleged that the seizure was 
made on information given by the first accused. The evidence relating to the 
seizure of the articles is somewhat thin. It consists of the evidence of the Head 
‘Constable P.W. 10 and P.W. 10’s case is that he arrested the petitioners on the 
railway platform and on information obtained from them he went to the house 
of the petitioners and found there the bale of piece goods (M.O. 2 series) and 
seized the same. When P.W. 10 examined the accused it was easy for him to secure 
the presence of the station masters. He could also have taken them along with 
him when he went to the house of the petitioners, but he did neither of these things. 
‘On the other hand, he did it all on his own and it is only when the seizure was 
made and he produced the petitioners along with the bale of piece goods on the 
platform that the two station-masters P.Ws. 5 and 6 were ed in to attest the 
Mahazar that was then prepared. lhis procedure does not appear to be per- 
fectly regular or at all events satisfactory. Apart from this aspect of the matter, 
there is one other important consideration. It is not clear from the evidence 
whether the petitioners 1 and 2 who are admittedly brothers were undivided or 
whether in that house where the alleged stolen property was discovered there were 
present persons other than the two petitioners. The mere recovery of certain 
“property from the house in which the two petitioners lived is not sufficient by itself 
to attribute guilty knowledge to either of them unless there were some other cir- 
‘cumstances connecting them with the PETE of the property. There is no such 
circumstance in this case except the alleged statement or information given to the 
Head Constable. There is really no evidence with regard to that. All that the 
Head Constable says is that he proceeded to the house of the petitioners on infor- 
mation. What that information was is not disclosed. The Mahazar itselfis clearly 
not admissible in evidence, because it was prepared after the property was found 
in the house and it was produced by the Head Constable.along with the petitioners 
at the platform. The mere fact of such production in those circumstances shows 
nothing and does not establish any connection of either of the petitioners with the 
ossession of the stolen A A This is thus a case where there is hardly any 
‘legal evidence against the petitioners on which a conviction under section 411, 
Indian Penal Code, could be based. Giving them the benefit of this finding, the 
application is allowed and the convictions and sentences are set aside. The fine, 
Staal. will be refunded. Ki : 


K. G. Petition allowed. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTIGE LAKSHMANA RAO AND Mr. JUSTIOE HAPPELL. 


Kannan alias Raman Nair .. Appellani* 
4 
Valia Meladethil alias Vadakke Meladethil Kothamma Nethiar 
Amma’s son Kombi Achan and others .. Respondents. 
Trusts Act (II of 1882), section go—Applicability— Mortgages diracted to pay debts inclusive of prior 


Fn Gir nega Se on nen A paddy to a previous karnasan for mointenance—Omission to 
3 we wri ng i ent 
sequent mortgages himsslf—Morigage right whether extinguished—Holder of maintenance im = against 
mortgaged property —Right to enforce claim against mortgages. : 

The of a Malabar Edom executed 2 usufructuary mortgage of the erties of the 
‘Edom in favour of the first defendant and su ently they executed a'second mabe abaan 


properties in favour of the same party. ing to the terms of the first a certain sum 
was out of the mo > money for the payment by the first defendant of certain debts dud 
by the Edom and included was a sum due under a prior mortgage. Under the, the 


first defendant was put in possession of the properties, subject to certain conditions. One of them 
being that he was to pay to the plaintiff; who was a previous karnavan and a maintenance holder 
a certain quantity of paddy every year. The first defendant paid off the other debts but did not 





* S.A. No. 1045 of 1945. o Gth September, 1945. 
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-discharge the amount due under the prior mortgage. The prior mortgagee then filed á suit to enforce 
the mortgage and having obtained the decree brought the properties to sale and they were purchased 
by the first defendant himself, The plaintif sued to enforce his claim for maintenance against the- 
usufructuary mortgage right of the first defendant in the Edom roperties, The first defendant con- 


‘tended that the usufructuary mortgage had became extinguished by virtue of the sale of the properties 
to him in execution of the mortgage decree. 


Held, that section go of the Trusts Act was applicable to the case and that the fitst defendant held 
pre ae dale, purchased for his mortgagors subject to the same rights and liabilities as obtained 
at ate of sale t for the obli tion on the part of the mortgagors to pay the expenses, if any, 
properly incurred by the first defi E 


Held further, that the first defendant's obligation to pay the ad permsted and the plaintiff 
“was enti to attach the paddy and recover the amount due to him by sale of the first defendant's 
‘Tight in the property. 

` _ Appeal against the decree of the Court of the Subordinate Judge, South Malabar 
at Palghat in A.S. No. 89 of 1 referred against the decree of the Court of the 
District Munsiff, Alathur, in O.S. No. go of 4948. 
K. Kuttikrishna Menon for Appellant. 
D. A. Krishna Variar for the 1st Respondent. 
The Judgment of the Court was delivered by 


Happell, 7.—This is an appeal from the judgment in appeal of the Subordinate 
Judge of South Malabar at Se confirming the decree of the District Munsiff 
of Alathur in favour of the plaintiff in O.S. No. go of 1943. The first defendant 
in the suit is the appellant. - 


- The plaintiff had been the karnavan of the Kavasseri Vadakke Meledom. 
By the decree in O.S. No. 35 of 1917 in the Court of the District Munsiff of Alathur,, 
he was removed from the management of the Edom, but the decree at the same time 
provided that the plaintiff was to be given goo paras of paddy per annum by the 
Edom for his maintenañce. The karnavan who was appointed in the plaintiff's 
place was removed by the decree in O.S. No. 14 of 1925 in the District Munsiff’s 
Court of Alathur and defendants 2 and g in the present suit were ape managers 
in his place. Subsequent to the decree in O.S. No. 35 of 1917 the managers mort- 
gaged the properties of the Edom. On the 1st of November, 1927, they executed’ a 
usufructuary mortgage for Rs. 7,3501in favour of the first defendant, and then on the 
24th of July, 1929, they executed a second mortgage of the properties for Rs. 4,450 
-also in favour of the first defendant. According to the terms of the first mortgage 
to the first defendant, Ex. D-4, dated 1st November, 1927, a sum of Rs. 6,728-2-3 
was reserved out of the mortgage money for the payment by the first defendant 
of certain debts due by the Edom. Included in’these debts was a sum of Rs. 1,22 
which was due under a prior mortgage. The first defendant appears to have pai 
off the other debts but he did not discharge the amgunt due under the prior mort- 
: . Under the mortgage of 1st November, 1927, the property had been leased 
back to the Edom. This arrangement proved unsatisfactory, and by the second 
mortgage of 24th July, 1929, Ex. D-5 the first defendant was put in possession of 
the properties subject to certain conditions which are set out in the mortgage deed. 
-Out of the total pattom of 2,514 paras and 5 danglis of paddy the first defendant 
-was to pay himself 1,242 paras of paddy in respect of interest on the mortgage money; 
‘666 paras and- 64 danglis was to be paid by him in respect of Govern- 
ment assessment and michavaram payable to the jenmi; 300 paras of paddy was 
to be paid to the plaintiff in the present suit in accordance with the terms of the 
-decree in O.S. No. 35 of 1917, and the balance of 305 paras and 84 danglis of 
. paddy was to be paid to the Edom. Finally, the deed recited that the mortgage 

amount was liable for arrears of purappad, interest, etc. As already stated the 
firat defendant never did pay off the prior mortgage although the money was 
reserved with him and the prior mortgagee one Kunhi Raman Nair filed O.S. 
No. 79 of 1933 to enforce the mortgage. Defendants 2.and 3 were-parties to the 
suit but allowed it to proceed ex parte against them. A decree for sale was passed. 
“The mortgage money was not paid and the properties were brought to sale and 
“purchased by the first defendant. a 4 

58 


— 
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The plaintiff had recovered the paddy due to him under the decree in O.S. 
No. 35 of 1917 and the mo deed, Ex. D-5, by attachment up to 1934-35. 
From January-February, 1935, the payments of paddy fell into arrears and he ed 
E.P. No. 1319 of 1999 in O.S. No. 35 of 1917. In this petition the paddy was 
attached by means of a prohibitory order and the plaintiff was appointed receiver 
to collect it, Nothing was realised in pursuance cf thi execution petition and three 
later, the plaintiff filed another petition E.P. No. 829 of 1942. A second: 
prohibitory order was passed and then the plaintiff filed the present suit O.S. No. 90 
of 1943 as receiver for the recovery of 2,400 paras of paddy by sale of the usufruc- 
tuary Scala ee of the first defendant in the Edom properties. The first 
defendant cont the suit on the ground that the usufructuary mortgages, Exs. D-4 
and D-5, had been extinguished by virtue of the sale of the properties to him in execu- 
tion of the decree in O.S. No. 79 of 1933. He also pleaded that the plaintiff and 
defendants 2 and 3 were barred fron impugning the validity of the auction sale 
to the first defendant by reason of the proceedings in O.S. No. 79 of 1933 and by 
reason of the decree in O.S. No. 303 of 1940. Sg 
Substantially the ground on which the learned District Munsiff decreed the 
suit and the learned Subordinate Judge confirmed his decree was that the first 
defendant had taken advantage of his position 23 mortgagee to gain an advantage 
for himself so that under the provisions of section go of the Trusts Act he held the 
advantage for the benefit of mortgagors, and without much further discussion 
they concluded from this findi that the two mortgages, Exs. D-4 and D-5, coatinued 
to subsist so that the plaintiff was entitled to recover the paddy expressed to be: 
payable to him under the mo deed, Ex. D-5. In our opinion the essential 
questions in the case are whether the first defendant in failing to pay off the prior 
mortgage and then himself purchasing the property at the Court auction sale ` 
took advantage of his position within the meaning of section 90 ; and if the answer 
to the first question is in the affirmative, what consequences ensue. It will however 
be convenient to refer to one or two other pointe betore the case is reduced to what 
we consider to be the essential questions at issue. With regard to the plea of res. 
judicata, O.S. No. 79 of 1933 is no bar because che plaintiff was not a party to the 
suit and because in any case no question as between the first defendant and the 
ma of the Edom arose in the suit itself. Defendants 2 and 3 had no defence. 
They had either to pay the mo money or to allow a decree for sale to be passed. 
The other suit O.S. No. 303 of 1940 was, it is Tue, brought to recover purappad 
from the first defendant under the terms of the mortgage deed, Ex. D-5 and it was 
dismissed. The plaintiff was nót a party to the suit but the third defendant was. 
He was not however a ta in his capacity as the manager of the Edom but in his 
j i ecroe in the suit cannot bind the Edom. There was 


been some argument before us on the subject. If the deed gave the plaintiff a 
he would undoubtedly be entitled to enforce it despite the decree in O.S. 
No. 79 of 1933 and the sale in execution of that decree as he was not a party to 
that suit. mortgage deed, Ex. D-5, it seems to us clear, while it gives a 
to the Edom in respect of the purappad payable under the deed does not give any 
cia aha the plaintiff personally. It has been argaed by Mr. Kuttikrishna Menon for 
the defendant appellant that the charge is in any case only in respect of the 
urappad payable to the Edom, namely, 305 paras of paddy per annum. We 
do not accept this construction of the deed. The deed gives a charge in respect of 
the purappad and the 300 w made payable to the plaintiff is part of the purappad 
payable to the Edom by the first defendant although diverted by the terms of the 
deed to the plaintiff. In any case if the mortgages subsist even after the sale to the 
first defendant, as there is a charge in respect of the purappad payable to the Edom, 
there can be no question of limitation. 
The argument advanced by Mr. Kuttikrishna Menon for the appellant is 
first that it was not the case of the plaintiff that the mortg continued in force 
despite the Court auction sale because the plaintiff had taken undue advantage 
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of his position as mortgagee, and no issue was raised on this subject. Secondly 
that whatever the legal position in consequence of the sale might be as between 
the first defendant and the managers of the Edom, the rights and liabilities of these 
parties would have to be worked out in appropriate proceeding. On the face of 
it the mortgages have been extinguished b sale to the first defendant, and 
the pauni has no standing which entitles him to bring a suit for recovery of the 
paddy payable to him under the extinguished mortgages ; and thirdly, that even 
if the first defendant is found to have taken undue advan as a mortgagee, the 
consequences under section go of the Trusts Act are not those which the lower 
Courts thought them to be. The sale extinguished the mortgages and the only 
right given to the mortgagors under section go is the right to recover the property 
on payment of the mortgage money and any expenses legitimately incurred by 
the first defendant as mortgagee. : i 

In our opinion, there is little substance in the first two points. It is stated 

j y in paragraph 16 of the plaint that the first defendant had improperly 
çaused the properties to be soldin auction and had purchased them himself by failing 
to pay off the mortgage debt as he had undertaken to do, and that “ he cannot 
take advantage of his own wrong.” No doubt the legal position was misconceived 
and it was maintained that by reason of the conduct of the first defendant the sale 
was void. The question of the consequences which ensued from the first defendant’s 
conduct, however, is covered by the first three issues framed in the suit and was 
fully canvassed. Mr. Kutti a Menon contends that, in any case, there is no 
proof that the first defendant availed himself of his position as mortgagee with 
a view to gaining an advantage by the purchase of the properties at the Court 
auction sale. The plaintiff of course could not adduce evidence to prove what 
was in the first defendant’s mind but he did point to the circumstances and he’ 
cross-examined him, successfully, to show that the price of paddy had not fallen 
but had risen and he was in a position to discharge the mortgage debt. Both 
the lower Courts have found that the first defendant refrained from paying off the 
prior mortgage with a view to purchasing the ay aaah himself. Their findi 
are inferences of fact, and perfectly reasonable inferences. We should certainly 
not be justified in differing from these findings in second appeal. 

With to the second point, we do not agre¢ that the plaintiff had no cause 
of action and that the mortgages must be regarded as extinguished until the rights 
and liabilities as between the first defendant and the managers of the Edom had been 
worked out in a properly constituted suit. The managers of the Edom were made 
parties to the suit as the second and third defendants, and they supported the plain- 
tiff’s case. The plaintiff in fact in his execution petition ignored the mo 
and based his claim to the paddy supply on the ground that it was purappad payable 
to the Edom. But whether he attached the paddy as due to the Edom which was 
bound to pay it to him under the decree in O.S. No. 35 of 1917 or as due to him 
under the terms of the mortgage deed Ex. D-5 he was certainly entitled to it unless 
the first defendant was no longer obliged to pay the paddy because he had become 
the absolute owner and the mo were extinguished. Whether the first 
defendant had in fact become the absolute owner was an issue which the plaintiff 
was Clearly entitled to raise in a suit for sale of the property to recover the amount 
due to him. It remains only to deal with the argument that, even if the first 
defendant availed himself of his position as mortgagee to gain an advantage within 
the meaning of section go of the Trusts Act, the only remedy open to the persons 
whose interests have been affected is to sue for a reconveyance of the properties 
after payment of the amount due on the mortgages and the expenses properly 
incurred by the first defendant as mortgagee. ‘The consequences to the parties. 
of the acceptance of this argument as correct would be that the morfgagors could 
regain possession of the property on payment of the mortgage moncy ; they would 
not have to pay more as the first defendant was obliged to discharge the prior mort- 
gage and he retained for himself the excess of the purchase price over the amount 
required to discharge it but that until this pomat was made the first defendant 
would remain in possession without any obligation to pay the purappad which 
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under the terms of the second usufructuary mortgage he was bound to-pay. The 
principle embodied. in section go of the Trusts Act is the principle that a person 
shall not be allowed to profit from-his own wrong. We find it difficult to see how 
the first defendant would not have been allowed pa ores advantage from his 
own wrong if the argument advanced by Mr. Kuttikrishna Menon is accepted. 
He enjoys the pana! without paying the purappad which he has obliged himself 
to pay under the decd—Ex. D-5—until the mortgagors can.find-funds to pay the 
mortgage money. Mr.- Kuttikrishna Menon however argues that the sale is 
valid so that the mortgages are extinguished and their terms cannot be enforced, 
and contends that in no reported case will it be found that the mortgagor has been 
given any remedy except the right to recover the property on payment of the mort-: 
gago moncy afid the expenses properly in by the mortgagee. In support 
of his contention he has referred to illustration (c) to section go of the Trusts Act. 
Illustration (c) runs as follows: ° 
““ 4 mortgages land to B, who enters into. pomession. B allows the Government revenne to fall 
into arrear with a view to kaa ena ut up for sale and his becoming himself the urchaser of 
it. ` The land is accordingly sold to B. ubject to the repayaient of the amount due on mortgage 
and of his expenses properly incuyred-as mortgagee, B h the land forthebenefitof4.” -. 
It seems to us that the illustration merely states that the mortgagor retains his 
equity of redemption and his right to redeem but that in order to redeem he may 
have to pay the expenses properly incurred by B as mortgagee as well as the mort- 
gage money. Section go itself provides that a person who has gained an advantage 
within the meaning of the section “ must hold, forthe benefit of all persons so 
interested, the advantage so gained but subject, etc.” The Act is the Indian Trusts 
Act and the meaning of the section clearly is that the person who has-gained the 
advantage holds that advantage as it were in trust for the persons over whom the 
advan has been gained. In the present case what is the advantage gained 
by the first defendant? If the second and third defendants had no remedy, he 
has obtained an absolute interest in properties which he had previously only 
enjoyed, subject to the mortgagor’s equity of redemption and the obligation to 
pay them 605 paras of paddy per annum. In our judgment on a proper construction 
of section go the first defendant does not merely hold the land until the mortgagors 
choose to pay the amount due under-the uae Se and any expenses that he may 
properly-have incurred as morigagee; he holds the lands for the benefit of the 
mortgagors according to their interests at the date of sale which will include the 
right to receive 605 paras of paddy annually. se 
. Among the cases cited, it is true, there is no case directly in point in the sensè 
that a mortgagor has been permitted to enforce a term of the mortgage as if the 
mortgage subsisted unaffected by the sale to the mortgagee. This, however, would 
seem to be because this question has not precisely arisen. On the other hand in 
only one of the cases cited Deo Nandan Prashad v. Janki Singht-was the suit brought 
merely for the reconveyance of the property sold in co uence of the advantage 
taken by the mortgagee. In the other cases the suits were brought for redemption 
either under section go of the Trusts Act or on general principles ofequity. That is, 
they-were brought on the footing that the mortgage subsisted despite the sale, and 
they were decided on theprinciplethat where the mortgagee had taken undue advan- 
tage the mo r’s equity of redemption was not lost by reason of the sale to the 
mo . In Babaji v. Magmram?, for instance, the Forest Department wanted 
certain for its own purposes which was in the possession of a mo . In 
the absence of the mortgagor the Government revenue was deliberately- allowed 
to fall in arrear, the land was forfeited to Government, and the mortgagee was 
given other land S. No. 105—-as compensation. On a suit by the successor in 
interest of the ee el it was held that he was entitled to redeem S. No. 105 
as the mortgagee lost the equity of redemption in-the mortgaged land by fraud 
so that the land which he had-obtained in exchange was subject to the mortgage. 
In Arokiam Asari v: Væana Rowthan®, the fifth defendant had obtained an othi 


1. (1916) ga MLL.J. 206 : LR. 44 I.A. g0: a. (Pan) L.LR. 21 Bom. g96. 
1.L.R. 44 Gal. 579 (P.C.). 3. (rgab) sa M.L.J. 19%. j 
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over part of the property mortgaged by first defendant to the plaintif. Owing 
to default on the part of the fifth defendant in paying the Government revenue 
the property was brought to sale and purchased by the fifth defendant himself. 
Subsequently, the first defendant acknowledged. his liability under the mortgage 
in favour ofthe plaintiffand the questionin the case was whether this acknowledg- 
ment affected the fifth defendant and his representatives. Reilly, J., held that 
it did and that under section go of the Trusts Act, the fifth defendant must hold 
the land subject to the plaintiff’s mortgage. Chhita Bhula v. Bai Famm4, Eakshmayya 
v. Appadu®, Jaikaran Singh v. Shao Kumar Singh®, are all cases in which it was held 
that the mortgagor’s equity of redemption subsisted despite the sale to the mortgagee 
_who had taken advantage of his position as such. ` ` ; = 


Déo Nandan Prashad v. Janki Singh*,-the case to which referepce has already 
been made, is relied on by Mr. Kuttikrishna Menon because in this case the suit was 
brought for the reconveyance of the-propergies. It seems clear to us that the suit 
was brought for reconveyance-of the properties sold to the mortgagee because that 
was the only remedy open to the plaintiffs who were principally aggrieved. They 
were not mortgagors at all. The co-sharers in possession of a three annas share 
in a twelve annas share of certain property had mortgaged. their three annas share 
with possession to a minor. The guardian of the minor allowed the Government 
revenue to fall into arrear and then when the whole twelve annas share was put 
up-for sale by Government purchased it for the minor. The only remedy, open 
to the co-sharers in respect of the other nine shares was to suc for reconveyance of 
payment of contribution. No doubt a decree was also made for reconveyance of 
their shares to the m . Nothing, however, was said of their mortgage and 
it may be presumed that. having paid their share of the contribution the position 
between them and their mortgagee was as before. The mortgagee would remain 
in possession while the mortgagors of the three annas share retained their equity 
of redemption. In the course of his judgment in Deo Nandan Prashad v. Janki Singh*, 
Sir Lawrence Jenkins said that the.sale-stood but that. in the circumstances the 
transaction was nothing more-than the payment of an arrear:of revenue enuring 
for the benefit of all. In our judgment, in the present case, although the sale to 
the mortgagee stands it is in effect nothing more than a discharge of the prior 
mortgage which he was bound to make and which enures for the benefit of the 
mortgagors. wees ie oe wae, 

For the reasons given we are‘of opinion that the first defendant holds the 
property for his mortgagors subject to the same rights and liabilities as obtained 
at the date of sale except for the obligation on the part of the mortgagors to pay 
the expenses, if any, properly in ‘by the first defendant. “That being so. the 
first defendant’s obligation to pay the purappad persisted, and the plaiatff was 
entitled to attach the paddy and recover the amount due to him by sale of: the 
first defendant’s right in the property. =`- © 7 = a, = 


The appeal is dismissed with costs. 
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[PRIVY OOUNOL..|] 


(On appeal from the High Court of Judicature at Fort William in Bengal.) 
PRESENT :—LORD THANKERTON, LORD DU PAROO AND SR MADHAVAN Nar. 
Srimati Bibhabati Devi .. Appellani* 
D 


Kumar Ramendra Narayan Roy and others .. Respondents. 


af evidence of statement of fact and request mads to witnesses— toho 


by 
under section 114—Prenomption jengah, Aa an at ego IX of 1908), Article 144— 
Possassion of Hindu 7 ai Bee r husband whom she supposed to be d a ao wus pole faa dead 
—WNot adverse to thé husband the is found to bs alive. 

In the case of the concurrent judgment gf two Courts on a pure question of fact, the practice 
of the Privy Council is to decline to review the evidence for a third time, unless thero are same special 
circumstances which would justify a doparture from the ice. Th there can be no doubt 
that the later decisions of the Board have somewhat tied the earlier of the practi on a 
review of them the following propositions may be derived as to the present practice of the 
and the nature of the special circumstances which will justify a departure from the practice : 

(1) That the practice applies in the case of all various judicatures whose fina] tribunal is the 


(2) That it applies to the concurrent findings of fact of two Courts and not to concurrent findings 
of the Judges who compose such Courts. Therefore, a disent by a member of the Appellate Court 
does not obviate the practice. 

(3) That a difference in the reasons which bring the judges to the same finding of fact will not 
obviate the practice. 

(4) That, in order to obviate the practice, there must be some miscarriage of justice or violation 
of some principle of law or procedure. That miscarriage of justice means such a departure 
from the rules which permeate all judicial procedure as to make that which happened not in the 
proper sense of the word judicial procedure at all. That the violation of some principle of law or 

must be such an erroneous proposition of law bat if that proposition be corrected the 
finding cannot stand ; or it may be tho neglect of some principle of law or procedure, whose appli- 
-cation will have the same effect. The question whether there us evidence on which the Courts could 
arrive at their finding is such a question of law. 

(5) That the ion of admissibility of evidence is a proposition of law, but it must be such 
as to affect ially the finding, The question of the value of evidence is not a safficient reason 
for departure from the practice. 

6) That the practice is not a cat iron one, and the foregoing statement as to reasons which 
will deperture is illustrative only, and there may occur cases of such an unusual nature as 
will constrain the Board to depart from the practice. 

(7) That the Board will always be reluctant to depart from the practice in cases which involve 
questions of manners, customs or sentiments peculiar to the country or locality from which the case 
comes, whose significance is specially within the knowledge of the Courts of that country. 

(8) “That the ice relates to the findings of the Gourts below, which are stated 
in the order of the but may be stated as findings on the issue before the Court in the j ts 
provided that they are directly related to the final ecislon of the Gourt, 

Case-law reviewed. 


Held, that the statement and request made by the man was a fact within the meaning of sections 3 
and pa GK EN ee ems ik WAR rowed by the direct evaienice of WENG who 


Act. As regards the statement that A had just died, such a statement by itself would not justify any 
such presumption, as it might rest on mere rumour, but it can be held in relation to the fact of 





* P. d. Appeal No. 17 of 1945. k i = goth July, 1946. 
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nging When such resumption is made, the fact of such an authorised request became a relevant 
fact, evidence of th j 


at group of witnemes became admissible. — 


Where on the supposed death of her husband, his widow entered on her widow's estate in the 
undivided share of an estate which belonged to her husband and she thereafter enjoyed it for a period 
much exceeding the twelve years, on the question whether her posession was adverse to her husband, 
who was in fact alive, : 

Hild, that possesion must be adverse to a living person and as the widow was posscaing under 
a mistake as to her husband’s death ahe cannot claim that by her possession she was asering A 
right adverse to one whom she regarded as dead. 


W. W. K. Page, K.G. and P. G. Ghose (Advocate) for Appellant. 
D. N. Pritt, K.C., U. Sen Gupta, R. K. Handoo and A. Guha tor Respondents. 


Their Lordships’ Judgment was delivered by ° 


LORD THANKERTON.—This is an raia by special leave from a decree of 
the High Court of Judicature at Fort William in Bengal, dated November, 25, 
1940, dismissing ar: appeal against a decree of the First Additional District Judge, 
Dacca, dated the 24th August, 1996. 


The present suit was instituted in the Court of the First Subordinate Judge 
at Dacca on the 24th July, 1930, by the respondent Kumar Ramendra Narayan 
Roy (hereinafter referred to as the plaintiff) against the present appellant and 
others. In the plaint, as subsequently amended on the 15th April, 1931, tke plain- 
tiff sought (ka) a declaration that he is Kumar Ramendra Narayan Roy, the second 
son of the late Rajah Rajendra Narayan Roy of Bhowal and (ka 1), that his posses- 
sion should be confirmed in ect of the one-third share of the properties described 
in the schedule, or, if from the evidence ard under the circumstances teenie 8 
possession thereof should not be established, then possession thereof should be given 
to him. He further asked for injunctions against obstruction to his possession. 
The present ee filed a written statement denying, inter alia, the identity 
of the plaintiff with Kumar Ramendra Narayan Roy (hereinafter referred tb as 
the Second Kumar), and alleging that the suit was barred by limitation. Issues 
‘were adjusted, and those now relevant are, 


2. Is the suit barred by limitation ? 
4. Is the Second Kumar Ramendra Narayàn Rey alive? 


5. Is the present plaintiff the Second Kumar Ramendra Narayan Roy of 
Bhowal ? | 
After a very long trial lasting for 608 days, the First Additional District Judge deli- 
vered an elaborate and careful judgment in favour-of the plaintiff on the 24th 
August, 1936, and by his order of the same date he ordered and decreed : 

‘That it be declared that the plaintiff is the Kumar Ramendra Narayan Roy, the second son 
of the late Rajah Rajendra Narayan Roy, Zamindar of Bhowal, and that he be put in posession of 
an undivided one-third share in the p es in suit—the share now in the enjoyment of the first 
-defendant (the present nean Lang with the other defendants’ possession over the rest,” 

On an appeal by the present appellant, the appeal was heard by a Special Bench 
of the Court, consisting of Costello, Biswas and Lodge, JJ., and by decree 
dated the 25th November (Lodge, J., dissenting) it was ordered and decreed 

‘in accordance with the opinion of the majority of the Judges that the Judgment and decree 
of the Court below be and the same are hereby affirmed this appeal dismissed.” 

It will be convenient to re-state the short account of the family history in the 
judgment of the trial Judge :—Rajah Rajendra Narayan Roy, the Zamindar of 
howal, one of the largest landed proprietors of East Bengal died on the 26th 
April, igor. The title was personal, but the family was old, and though not 
‘entitled to fame, regarded as the premier Hindu Zamindar family of Dacca. The 
family-seat is at Jaidebpur, a village about 20 miles from Dacca and situate in the 
gee of Bhowal, a forge and fairly compact estate, spreading over the districts 
of Dacca and Mymensingh. The Rajah had a residence at Dacca, but he ordi- 
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narily lived in his family home, and was undoubtedly a Iccal magnate of the highest 
position and influence. The rent-roll of the estate was Rs. 6,48,353 in 1931. It 
could not have been much less in the Rajah’s time. 


_ - The Rajah died leaving him surviving, his widow, Rani Bilasmani and three 
“sons and three daughters. The sons were: Ranendra Narayan Roy, Ramendra- 
‘Narayan Roy and Rabindra Narayan Roy. ‘These, mentioned in order of 
‘seniority, were known as- Bara Kumar, Mejo Kumar and Chhoto Kumar. The 
daughters were Indumayee, Jyotirmoyee and Tarinmoyee. Indumayee was the 
eldest child, Jyctirmoyee the second, then had come the sons and then the youngest 
child, Tarinmoyee Debi. 


The Rajah had executed before his death a deed of trust and a will, and, though. 
the exact termsof these are not known, their result, as agreed, was that the estate, 
upon his death, vested in the Rani, his widow, in trust for the three sons. She 
managed as trustee till her death which took place on the 21st January, 1907. 
Upon that event, the three sons became the owners at law, as they bad been in 
‘equity ; and there is no question-that the Second Kumar owned a third share in 
the estate, and would be owning it still, if he be alive, unless he has been prescribed 
against for the requisite period. 

: The three Kumars, after the death of their mother, as before, lived as an un+ 
divided Hindu family, joint in mess, property and worship. The eldest Kumar 
was married in Igor to Sarajubala Debi, the second defendant in this suit. The 
Second Kumar was married in 1902 to Bibhabati Debi, the present appellant,. 
“and the Third Kumar in 1904 to Ananda Kumari Debi, the fourth defendant in 
this suit. The family lived at Jaidebpur, and the three sisters, all married, lived 
as members of the family. Another member of the family was the grandmother, 
Rani Satyabhama, who had survived her son Rajah Rajendra. The Rajah had 
a sister, Kripamoyee, who survived him, and who was practically a member of 
‘the family, though she lived in a separate block with her husband. The First Kumar 

ied in 1910 ; the Third Kumar died in 1913, and his widow, the fourth defendant,. 
“adopted in 1919 a son, Ram Narayan Roy, who is the third defendant. Indumayee 
and Kripamoyce died in 1920, and Satyabbama died in 1922. 


A brief outline of the contentions of the parties is as follows :—There is no 
dispute that the Second Kumar and the appellant, with a large party went from 
Jaidebpur to Darjeeling in April, 1909, arriving at the latter place on the goth 
April, and took up their residence at a house called “Step Aside,” which had 
been rented for their stay; and, further, that at that time the Second Kumar 
had gummatous ulcers on or about both elbows and on his legs, -being the tertiary 
stage of syphilis, which he had contracted at some date subsequent to 1905. It 
is also agreed that he was taken for dead on the 8th May, 1909. The appellant 
maintains that the Second Kumar died shcrtly before midnight and that the 
following morning his body was taken ‘in a funeral procession and was cremated 
with the usual rites at the new sasan at Darjeeling. the laintiff admits that there 
was a funeral precession and cremation on the morning of the oth May, but maintains 
that the body so cremated was not that of the Second Kumar ; his case is that the 
Second Kumar was taken for dead about dusk, between seven and eight o’clock, 
in the evening of the 8th May, that arrangements were at once made for cremation,, 
that the body was taken in funeral procession to the old sasan, and placed in position 
for cremation, when a violent storm of rain caused the party to take shelter, and 
that, on their return after the rain’ had abated, the body was no longer ‘there ;. 
that thereafter another body was procured and taken to “ Step Aside”, and was. 
the subject of the procession and cremation the following morning. 


= On the roth May, the appellant, with the rest of the party, left Darjeeling for 
‘ig ur, where she had her ordin residence until April, 19 I, when she left 
or cutta, to live there permanently with ber mother and brother Satyendra- 
in a rented house. She began to enjoy her widow’s estate in the undivided 
one-third share of the Bhowal estate, hich the Second Kumar had owned, and 
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she recovered the proceeds amounting to ‘Rs. 30,000, of a life policy taken oe) 

the Second Kumar, the necessary certificates of his death having been provided. 
Soon after her departure for Calcutta, the Court of Wards took chatge of the appel- 
lant’s share of the Bhowal estate, and aa attempt by her to obtain its release having 
-been unsuccessful, her share remained in charge of the Court of Wards up to the 
time of the decree in the present suit. l 


On the other hand, the plaintiff’s case is that while the funeral party were 
sheltering from the storm, he was fcund to be still alive by four Sanyasts (ascetics), 
who were nearby and had heard certain sounds from the sasan, and who released 
him and took him away, looked after him and took him with them in their wander- 
ings ; that when he had recovered from an unconscióus state, he had lost all memory 
of who he was, where he came frem and of past events. He lived and garbed him- 
self as a ape would, smeared himself with ashes and grew long matted hair and 
a beard. Some eleven years later he recall@d that he came from Dacca, but not 
who or what he was ; that in December, 1920, or January, 1921, he reached Dacca, 
and took up a position on the Buckland , a public walk on the margin of 
the river Buriganga, at Dacca,-where pecple promenade morning and evening, 
for pleasure or health. He cculd be found seated at the same spot, day and night, 
with a burning dhuni (ascetic’s fire) before him. Then followed a pericd of gradual 
recognition or suspicion of him as the Second Kumar by certain people, which 
culminated in the removal of the ashes, and after greatly increased reccgaition 
of him as the Second Kumar by relatives and others, a declaration by him of his 
identity as the Second Kumar in the presence of many people on the 4th May, 
1921, and that mainly on the insistence of his sister Jyotirmoyee, who accepted him 
as such and was one of his principal witnerses. It is unnecessary, for the present 
purpose, to say anything about the very large body cf evidence, oral and docu- 
mentary, as to recogniticn of the plaintiff as the Second Kumar, or as to his identity 
with the Second Kumar, mentally, culturally, or physically. It may be added 
that both the trial’Judge and the Judges of the High Court had the advantage 
of a personal inspection cf the plaintiff, which would not be available to this Board. 


The appellant is at once faced with the.coacurrent judgmerts cf two Courts 
.on a pure question of fact, and the practice of this Board to decline to review the 
evidence for a third time, unless there are some special circumstances which wculd 
justify a departure from the practice. Thejr Lirdahips prepose to review the 
decisions of the Board to ascertain the practice as it now stands, as there can be no 
doubt that the later decisions have somewhat modified the earlier form of the practice, 
and also in order to discuss the nature of the special circumstances which will justify 
a departure from the practice. 2. et : $ 

The earliest casc to which reference may be made is Mudhoo Soodun Sundial 
v. Suroop Chunder Sirkar Chowdhry1, Dr. Lushington, in delivering the judgment 
of the Board, said : ne 

‘Both the Courts below have decided against the validity of the instrument; a fact whi 
iene ha tlan iga Me TORD A T ee of forming 2 correct opinion of the 


A similar statement was made by Lord Kingsdown, who delivered the judgment 
in Naragunty Lstchmesdatamah v. Vengama Naidoo? and by Lord Cairns, in deliver- 
ing the judgment-in Taresny Churn Bonnerjes v. Maitland? in which he states that the 
Courts below were unanimous. sii . 


In November, 1886, in the judgment of the Board, consisting of Lord Fitzgerald, 
Lord .Herschell and Sir Barnes Peacock, in Allen v. Quebec. Warehouse Company‘, 
Lord Herschell, who délivered the judgment, said : a ye; ae 








s 8 ia 
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below ought to be reversed on the ground that the udges have taken an erroneous view of the 
facts, New, ie han diware beck tie view Gilet by this Coane sa adviinn er Bilan 
the question for determination has been whether the concurrent judgment of the J ve 
been unanimous below should be supparted or that unless it be shewn with Anetra: 
that some blunder or error is in the way in which the learned RA D aah with 
the this Committee not advise Her Majesty that the t should reversed, 


After a reference to Naragunty’s case! and Tareeny’s case2, Lord Herschell proceeds : 
“ Their Lordships entirely adhere to the views thus expressed, and therefore do not consider 


that the question they have to determine is, what conclusion they would have arri at if the matter 
had for o first {ime come before them, but whether it has been established that the judgments of 
the Courts below were clearly wrong.” 


In the cases so far cited, the Board eKamined the evidence, but a month later than 
the decision in Allen’s case*, a Board consisting of Lord Hobhouse, Sir Barnes 
Peacock and Sir Richard Couch, decided the case of Thakur Harihar Buksh v. Thakur 
Uman Parshad*, Lord Hobhouse, in delivering the judgment, said : 


** Therefore their have not considered it proper to go through the mass of oral evidence 
given in this case, because, i the Couris below concur in their conclusion upon such a matter as 
a family custom, their Lordships are very reluctant to disturb the of those Courts. If there 
had been any principle of evidence not properly ied ; ifthere been written documents referred 
looa which the t could shew that the below had been led-into error, their 
might re-examine o case; but in the absence of any such ground they decline to do so.” 


In 1894, in Umrao Begam v. Irshad Husain®, Lord Hobhouse, who delivered 
the judgment, said : 


** This is not only a question of fact, but it is one which embraces a number of facts whose 
ee reciated by those who are most familiar with Indi manners and customs. 
I wa be ially unwilling in such a case to depart from the general rule, which 

forbids a fresh examination of facts for the purpose of distur concurrent findings by the lower 


difficulty, 
and that they must find some ground of law or general principle for ing the decree. Todo this, 
they made some comments on the use made by the Courts below of 's oral statements; but 
these comments all resolved themselves into objections to the weight of evidence, and did not affect 


A similar opinion was expressed in Kunwar Sanwal Singh v. Rani Satrupa Kunwar®, 
In Ram Srimati v. Khajendra Narain Singh’, Lord Lindley, in delivering the judg- 
ment, said : 


“The caso is unquestionably one of t diffi , but the appellants have failed to show an 
lage of justice, or the violation Sta princi E orprocedure, Their Lordships, therefore, 
sco no reason for departing from the usual practice of this Board of declining to interfere with two 
concurrent findings on pure questions of fact.” : f 
That the practice equally aw where there is a dissent in the Appellate 
Court is made clear by two cases. In Atta Kwamin v. Kobina Kufuor®, Lord Kinnear, 
in delivering the judgment, said : ,. 


“Their Lordships have scen no sufficient reason for disturbing ing the judgment in this case. It 
raises some questions of considerable difficulty. But the difficulties are occasioned by the obscurity 
of the facts; and the learned J s below, from their iliarity with the customs and sentiment 
of the natives, have an advantage dealing with the evidence which is wanting to this committee. 
In such a case, it would not be consistent with an approved role to reverse the concurrent jį ts 
of two Courts, unless ‘it be shewn with absolute clearness,’ to use the | of Lord Herschell, 
“that some blunder or error is apparent in the way in which the learned udges below have dealt 
with the facts.’ It is true that Lord Herschell’s rule applies in terms to those cases only in which the 





1. a g MLA, 66. 21 C. KI). 
2. (I Ir M.I.A. 917. 6. Gaos 16 MLL.J. > LR. gg LA. 48 
3. ae Kas E S m at 54 : LLR. 28 All. 215 (P.Q). 
1 - 4. LA 9: LLR. i 7. (I L-R. 31 LA. 127 at 191: I LR. ot 
ad ott bah. = ra anim 
5. 


a. 871 (P.Q). 
(1894) L.R. 21 LA. 163 at 166: LLR 8. AIR. 1914 P.C. 861. 
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Judges have been unanimous ; dd Gunso ius jen A the: AA ai has dissented in the 
present case. But this ought not to detract fram the weight which is due to opinion of the 

on the matter of fact, since the dissent is hot based on a different view of the evidence, which indeed 
ee ee eee eee ee 
to adopt.” - aa? 
And in Habibur Rakman-Chowdhury v. Altaf Alt Chowdhury!, Lord Dunedin, delivering 
the Judi, said : 


‘These two learned Judges form a majority of the Appellate Gourt. That makes a concurrent 


finding, and it is not vitiated as such because, as here, the other Judge in tho Court does 
not come to the same conclusion in fact coming to the same result in law from another 
fact. Ofcourse, to be concurrent findings ing on this Board, the fact or facts must be such 


as aro necessary for the foundation of the proposition in law to be sbsequently applied to them,” 
The concurrent finding there referred to by Lord Dunedin was that the existence 
of a marriage was disproved. Counsel for the appellant then argued that, AN AG 
he could show a good acknowledgment of legitimacy, that conferred the status o 
legitimacy and made it irrelevant to enter into any enquiry as to the fact of marri- 
age. On this Lord Dunedin says: 

“The be f tinge i f the learned f the ellate 
Court did, that there was no proper serene am ro legitimacy. Tee tek anda a 
this a concurrent finding, for the lea earned trial eae wan otherwise, and it would be necessary 
to examine the evidence before coming to the Sgr hare ae 

A very important statement as to this practice of the Board was made by Lord 
Dunedin, in delivering the judgment in Robins v. National Trust Gombang: 


“The rule as to concurrent findings is not a rule based on any statutory isi It is rather 
a rule of conduct which tho Board has laid down for itself. As such it has ually developed, The 


Law Popor as eed, it is ae pte ad daa jang a gr daa 
to tho findings of the Courts in India, there could be no reason for suggesting that the findings 
the Courts of our should be entitled to less consideration. Ther 


eee te be an clearly understood that the rule of conduct is a rule of conduct for the Empire, 
Rhea ance loca a D anaa aaa aa 


ah referring to the use of the phrase, “miscarriage of justice”” used in two 
earlier judgments of the Board, Lord Dunedin says: 


‘There was a faint attempt made in the present case to argue that what the appellant considered 
Batt cesta oop aint ae ei oe ces ie eas ee eck oe. 
amount to a miscarriage of expresion means no such i 

Ti cana auch a departare fron TEA ruley which Padaca tE Kl judicial procedure K (o make tat 
happened not in the proper use of the word judicial procedure at all. There is, however, also another 
ay o Draen Te nga atan Ot be nuk. If it can be shewn that the finding of one of the Courts 
i ee eee 
oa then inka ces theese aS sh rai at all. 


Later (at p. 521), Lord Dunedin says: 
et ee ee which the appellant argued, the trial J 


of the whole evidence. That the Gourt cf Appeal looked at the evidence in rather a diferent vay 
matters not, for the rule is a rule as to concurrent findings, and not a rule as to concurrent reasons 
TG IA Kan aul Seca Singh v. Choudhry Hanuman Sahai*, the judgment of the 
Board states 

a KEN ail Ta E A KAN NAN 
e Aa ac Pa eee y Che SE icular itenr of evidence.” 
‘The fact that 'the an ee on the oral evidence, while the High 
Court based their e documentay evidence does not 
take E ae ee Ram Anugra Singh’s case?, just cited by 
oe eee Allahabad Bank®. 


1 (I 40) ML). DEG LR. 48 ILA 114 CG. a 
at 119: Re pee td en LA. 268: LLR. 48 All, 
a. lisa) E AQ. O. 54 a 3 

3. (1908 A. atag: I.L.R. go 








448 | _ THE MADRAS LAW JOURNAL REPORTS. [1946 


_ At the request of their Lordships, Mr. Page, on behalf of the appellant, dealt 
with the cases in which the special circumstances were held to justify a departure 
from the practice of the Board, and which their Lordships will now consider. .In 
Guthrie v. Abool Mozuffer}, in which the High Court had merely stated that they 
saw no reason to differ from the finding of the Zillah Judge, and which related to 
an allegation of duress by the purchaser in obtaining a eed of sale, it was held 
by the Board that the findings of the Zillah Judge were incomplete, as there was 
no finding as to the payment of the consideration, that the inferences of the Zillah 
Judge from the facts before him could not be justified, and that his judgment treated 
the judgment of the Cazee as reversed whereas it’ was confirmed on appeal. 
. That case was very ial, and cin have ne bearing on the present case. In 

-Hay v. Gordon®, it was eas held by the Board that under the provisions of the Statute ef 
Limitations (Act XIV of 1859) there were not separate judgments, as the decisicn. 
of the trial Judge was not binding pntil confirmation by the High Court. This 
case is also of no assistance in the present case. 


In Venkatestoara Iyan v. Shekhar Varma, Sir Arthur Hobhouse, whe: delivered 
the judgment, said : 


“Tt is true that upon this question there sire concurrent decisions of the Courts below. But 
act gee called in its result cue of fact, its decition turns upon the admimibillty 
= akena of many aapa ia Aa facts, and involves the construction of documents and other oo 
Their Lerdships are unable to hold, ‘indies the practice as now modified, that the 
question of the value of evidence, as apart from its admissibility, can constitute 
a reason for departure from the practice. In Thakur Harihar Buksh v. Thakur Umax 
Parshad*, Lord Hobhouse, whose judgment as to the alleged family custom has 
already been cited, proceeds’: 


: Thea’ the question comey back to the construction of the razinemak, and that again is divided 
‘tito two branches. The Courts below have found that the raginamah ought to be construed to give 
Roe ee ee that it shouldbe so construed —An fact that the matter 


res judicata. t it is unnecessary for their Lordships to pronounce any opinion ; but 
ey wel wd eadera hg yaa pajang Gages Gees ee ere Ne 
point, and it must be taken that, not having heard the argument on the other side, their minds are 
completely open upon it. They rest thoir opinion upon the terms of the razinemah itself.” 


Their Lordships then said that the. rarinamah did confer -An absolute interest, and 
they agreed with the decision éf the Courts below, though not for the same reasons. 
-This was a question of law, which was essential to the decision. . 


In Chitpal Singh v. Bhairon Bakhsh SE Lord Macnaghten, who delivered 
the judgment, said: < 7 


“Tt was e ties had draw a inference from documents before it, and that 
this error had led to a miscarriage of justice. all, however, it turns out that the case is an ordinary 
Pee ee ee ae a aa of fact, many considerations, 
-on some of which the-two Courts aré ee pre t the mero fact that the two Courts do not 
agree on all the which lead tp one -tho samo conclusion is no reason for disregarding the 
well-known rule. rule, stele Ble ac AO it presses upon the appellant with more 
or less weight, according to the circumstances ol IDE case and ao doubt the fact that the Obar 
have differed on some i but subordinate questions is a matter to be taken into consideration 
‘in determining. whether evidence before the lower Courts should be reviewed in detail.” = 5 


Their Lordships Are of cpinion that, under the practice as subsequently modified, 
‘the latter part of that staternent—as a general statement—is too wide. Harendra 
‘Lal Chowdhurt v.- Hari: Dasi Debit was a case of no evidence, and a decision 


that there is no evidence to support a finding is a decision of law. Chaudri Satgur 
Prashad v. Kishore Lal’? was a cise of legal inference from documents and not of 


1871) 14 MLA, _ 5. (1905) 16 M.L.J. 76: LLR. 98 All, 219 
tja L.R. I.A. aop: Vol. 106. at 222 WO). 
1881) L,R. 8 I.A. 149 at iso: IL.L.R? g . a Te eel een L.R. 41 LA. 110 : 
P.da. 
LR. 


I 
3 
LA 6 :-L.L.R. pa gies AJ. LR. 6 LA. 
I 14 . 7 at 16 3-1. 14 a 259 : 197° 
Gal. 296 (P.C.). £ A d). 
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‘justice means such a departure from t 
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finding of fact. In Tilakdhari Singh v. Kesho Prasad Singh! it was held that, though 
the concurrent findings proceeded upon the examination cf titles and facts, the 
rule applied. Lord Shaw, who delivered the judgment, said : 

“There is no ground for the ion that the Judges of the Courts below failed in this duty 
.or introduced illegitimate considerations into their view upon the titles and the facts. They having 
“done that which was strictly their duty, their Lordships are of opinion that what remained was a 
question of fact.” = 

The appeal was dismissed upon the ground of incompetency, a ground which 
is not in accordance with the usual procedure of the Board, which simply dismisses 
the appeal. ; 

In Pope Appliance Corporation v. Spanish River Pulp and Paper Mills, Ltd. 4, Lord 
Dunedin, who delivered the judgment, said : 


8 
“The present appeal is brought by ial leave. Se al Seeger nd Aah 
it must have been conveyed to their Lo ips who granted the leave t the case raised an important 
and general question. ee ae a patent case has to do with the construction and the 
infringement of one or more parti patents, and it cannot often be said that i 


eral question 
is thereby raised. In such cases where there have been concurrent judgments o the Judge of Grii 
instance and the Court of Appeal their Lordships would deprecate the idea that leave should be 
given to appeal to the King in Council.” j 
The practice in regard to patent cases, which is more fully explaived in the ensuing 
part of the judgment, allows a departure from the practice, where the trial Judge, 
being judge both of fact and law, has misdirected himself in law, and patent cases 
thus are subject tc the general practice. 


From this review of the decisions of the Board, their Lordships are of cpinion 
that the following propositions may be derived as to the present ractice of the 
Board and the nature of the special circumstances which will justify a departure 
from the practice :— ; 

(1) That the practice applies in the case of all the various judicatures whose 
-final tribunal is the Board. 

(2) That it applies to the concurrent findings of fact of two Courts, and not 
to concurrent findings cf the judges. who compose such Courts. Therefore, a dissent 
‘by a member cf the Appellate Gourt does not obviate the practice. oS 


(3) That a difference in the reasons which bring the Judges to the same finding 
of fact will not obviate the practice. . z 


(4) That, in order to obviate the practice, there must be some miscarriage 
of justice or violation of some a A of law or procedure. That miscarriage of- 
erules which permeate all judicial procedure 
as to make that which happened nct in the preper sense ofthe on judicial prpcedure 
at all. That the violation of some principle of law or procedure must be such an 
‘erroneous proposition of law that if that proposition be corrected the finding 
cannot stand ; or it may be the neglect of some principle of law or procedure, 
whose application will have the same effect. The question whether there is 
evidence on which the Courts could arrive at their finding is such a question of 
law. - - l 
_ (5) That the question cf admissibility of evidence is a preposition of law, 
“but it must be such as to affect materially the finding. The question of the value 
of evidence is not a sufficient reason for departure from the practice. 


(6) That the practice is not a cast-iron one, and the foregoing statement as to 
-reasons which will, justify departure_js illustrative only, and there may cccur cases 
‘ofsuch an unusual nature as will constrain the Board to depart from the practice. 

(7) That the Board will always be reluctant to depart from the practice in 
cases which involve questions of manners, customs or sentiments peculiar to the 
country or locality from which the case comes, whose significance isspecially within 
the knowledge of the Courts of that country. 





1. (1925) 48 M.LJ.611(P.G). - a. A.LR. 19949 P.C. 38 at g9 (P.Q). 
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(8) That the practice relates to the findings of the Courts below, which are 
nerally stated in the order ofthe Court, but may be stated as findings on the issues 
ore the Court in the judgments provided that they are directly related to the 


final decision of the Court. 


In this appeal the concurrent finding of fact is as follows : 


_ Tt is declared that the plaintiff is the Kumar Ramendra Narayan Roy, the second son of the 
late Rajah Rajendra Narayan Roy, zamindar of Bhowal.” 
It was for the plaintiff to prove that he 1s the Second Kumar, and, in order to do so, 
he had to survive various tests, any one of which, if he failed to surmount it, 
would almost inevitably destroy his whole case. In these circumstances, in the 
opinion of thefr Lordships, the appellant was entitled to maintain, as regards any 
one of such tests, that there were such special reasons as would justify a dep -rture 
from the practice of the Board. Perhfps the mest striking of these tests was whether 
the Second Kumar in fact died at Darjeeling or survived. If he did die there, 
that fact would completely negative the plaintiff’s case. The seventh proposition 
above stated is applicable to the circumstances of the present case. With these 
preliminary observatic ns, their Lordships will proceed to consider the contentions’ 
submitted by Mr. Page on behalf of the appellant. A number cf these contentions’ 
related to subordinate matters of evidence, or that the trial Judge had not sufficiently 
taken into account particular oral or documentary evidence, or that the Judges 
who formed the aad in the High Court had not formed their own conclusions 
on the evidence. ese subordinate matters of evidcuce, even if they might be 
called important, do not afford any sufficient reason for departure in this case 
from the practice as above explained by their Lordships, and their Lordships are 
clearly of opinion that the criticismsof the trial Judge and the Judges of the High 
Court are quite unjustified. Further, their ips are unable to find any defect 
in these judgments in considering the separate compartments into which the evidence 
conveniently falls, and carefully considering the inter-relation of such compart- 
ments and their re-action on each other. ‘There remain three contentions with 
which their Lordships find it necessary to deal. 


The first of these contentions relates to the admissibility of the evidence of four 
witnesses, conveniently referred, to as the Maitra group, whom the learned trial 
Judge accepted as unimpeachable witnesses, and whose evidence he accepted as 
virtually conclusive proo of the time of “death”? as having taken place at duak, 
between seven and eight o’clock. The time of death or apparent death at D jeeling 
is crucial. If the death took place shortly before midnight, and not at dusk, that 
fact wauld be fatal to the plaintiff’s case. The learned Judges of the majority 
in the High Court placed the same reliance on this evidence. The evidence of . 
these four witnesses is described with sufficient accuracy by the trial Judge as 
follows :— 

‘The evidences of these gentlemen is that one they were seated m the common room of the 
(Lewis Jubilee) Sanitarium before dinner—that be about 8 p.uw.—chatting, each does not 
recollect all the rest, but each recollects the day, and the fact they used to be in the common room 
before dinner. idea? Pamanahan , not the date or anything, but the day when a certain thing 

. When they were so seated, and there were others too, a man came with the news that 


the Kumar of Bhowal was just dead, and he made a request for men to help to the body for 
cremation. Principal Maitra has a distinct recollection of this request—the news broke in upon the 
talk they were having, and the thing has stuck in his memory.” 


Tt should be added that the man who so came into the common room has not been 
identified, and is not a witness. It was, further, agreed that, according to the 
Hindu custom, cremation would, when possible, follow immediately after the 
death. 


Their Lordships are of opinion that the statement and request made by this 
man was a fact within the meaning of sections 3 and 59 of the Indian Evidence Act 
of 1872, and that it is proved by the direct evidence of witnesses who heard it, 
within the meaning of, section 60 ; but it was not a relevant fact unless the learned 
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Judge was entitled to make it a relevant fact by a presumption under the terms of 
section 114. As regards the statement that the Kumar had just died, such a 
statement by itself would not justify any such presumption, as it might 
rest on mere rumour, but, in the opinion of their Lordships, the learned 
udge was entitled te hold, in relation to the fact of the request for 

elp to carry the body for cremation, that it was likely that the request was 
authorised by those in charge at ‘‘Step Aside,” having regard to “the common 
course of natural events, human conduct and public and private business,” and 
therefore to presume the existence of such authority. Having made such pre- 
sumption, the fact of such an authorised request thereby became a relevant A 
and the evidence of the Maitra group became admissible. Accordingly, this 
contention fails. 


The remaining two contentions relate to the question of identity, the colour 
of the eyes and the indications of syphilis. 


It is agreed that the eyes cf the Seccnd Kumar and the plaintiff are Kata eyes, 
that is, of a shade lighter than the normal dark brown eyes of a Bengalec ; it is also 
common ground that the eyes of the plaintiff are of a light brownish colour. The 
dispute is as to the colour of the eyes of the Second Kumar. Mr. Page’s contention 
rested upon the view that the entry of their colour as “‘grey” in Dr. Caddy’s report 
to the Insurance Company in 1905 in connection with the propcsal of the Second 
Kumar for life insurance could only mean that they were grey as distinguished 
from brown, and that the report must be accepted as conclusive of the matter. 
But this contention must fail, for not only was there conflictiag evidence on the 
point, having regard to the statement in the affidavit dated the 6th March, 1910, 
given to the Insurance Company by Kali Prasanna Vidyasagar, who had long 
been familiar with the Second Kumar and therein stated that the latter’s eyes 
were rather brownish, but the witness Girish Chandra Sen stated that Dr. Caddy 
had asked him to look for any identification marks, and that he told the doctor 
“grey eyes,” thereby meaning kata . It follows that it was a question of value 
of evidence, and the learned Fee pay ie before him evidence on which he was 
entitled to hold that the eyes of the Second Kumar were brownish, and there- 
fore similar to the eyes of the plaintiff. 


It is common ground that, when the Second Kumar went to jecling, he 
had gummatous ulcers on both arms about the elbows, and about both legs - 
senting the ere stage of syphilis, which he had contracted on some date - 

uent to Dr. Caddy’s examination of him in 1905. Further it is not disputed that 

ere was evidence on which the learned Judge was entitled to find that the plgmtiff 
is “an old syphilitic individual.’ It is enough to say that the plaintiff ee one 
scar on the left arm and two on the right arm, in each case about the elbow ; these 
clearly, on the evidence, are a small proportior of the number of ulcers from which 
the Second Kumar was suffering in 1909, but there was evidence on which the 
learned Judge was entitled to hold that these three scars were the remains of some 
of the Second Kumar’s ulcers. There was no definite evidence as to the permanency, 
or otherwise, of scars left by gummatous ulcers. There does not seem to have 
been any evidence which would enable the learned Judge to identify any scars 
on the legs of the plaintiff as ia a in position with the positicn cf the 
Second Kumar’s ulcers on his legs. . Page sought to found on a passage in the 
evidence of the plaintiff’s witness, Dr. K. K. Qhatterji, in which he says : 


“If the ulcers of 1909, big ulcers om both arms and legs, are not treated or dressed or washed, 
I would give three months to him. He would get septic _ die. Even if he is washed with water, 
but not antiseptic, it will make no difference. ee ee but no dressing or treat- 
ment, his chance of life would increase 5 per cent. roughly speaking. but not with anti- 
septic and covered up with cloth and not surgical dressing, the chance would be less.” 


The plaintiff stated in his evidence that while with the Sanyasis, he had no treatment. 
But the doctor’s evidence is a calculation of chances of recovery, which no doctor 


would maintain to be without exception, and it is not surprising that he later 


states that there is no normality in syphilis. The whole matter is one of the value 
of evidence, and this ccntention also fails. 


Accordingly, their Lordships are of opinion that the appellant has failed to 
-establish any valid ground for departure from the practice of the Board. | 


- Finally, the appellant rests on-Article 144 and secticn 28 of the Indian eee 
Act of 1908. On the supposed death of the Seccnd Kumar, the appellant entered 
-on her-widow’s estate in the undivided one-third share of the Bhowal estate, which 
belonged to her husband and she coh a enjoyed. it—after 1911, through 
the Court of Wards—for a period much exceeding the necessary twelve years, 
and the question is whether fe possession was adverse to her husband, he being 
infact alive. Possession must be adverse to a living person, and , as she was possessing 
under a mistake as to his death, it iẹdifficult to see how she can claim that by her 

ion she was asserting a right adverse to one whom she regarded as dead. 
Khe pesition of a widow as regards limitation-is stated in Lajwanti v. waja Ghana’, 1 
where Lord Dunedin, delivering the judgment, said : 


% Tt was then argued thot the widows could o possess for themselves ; that the last widow" 


. heirs of Devi. This is quite to ni manahan pat sa eimai Uae The - Hmdu 
widow, as often pointed out, is not a life renter but has a widow's estate—that is to say, a widow's 

-estate in her deceased husband’s estate. If as a widow she posscsecs ad to any one. 
as to ‘certain parcels, she docs not acquire r as stridhan, a ae See ail 


‘Huiband's estate.” 


Mr. Page, for the appellant, conceded that the appellant’s possession | could 
-not be adverse to the reversioners, whe. would take as heirs of her cannon aie on Ta 
‘termination of her widow’s estate. All that the appellant claimed to have 
‘was her interest in the estate as widow of the SeA Kama. It mig et as 
-argued that, acco to the Hindu Law, the wife is half of the husband, and 
that, on his death, she olds his estate as one-half of the husband, but their Lordships 
prefer to base their rejection of the appellant’s contenticn on the broader ground 
‘that her possession was not adverse to a husband, whom she regarded as dead. 


Their Lordships cannot part with this case without expressing their decp in- 
.debtedness to counsel for their waluable assistance in a case of such unusual magnitude 
and complication, and, in particular, their. gratitude and admiration for the 
untiring skill and breadth of mind with which Mr. Page has conducted his case. * 


Their Lordships, accordingly, are of-opinion that the appeal fails and should 
be digmissed, and that the decision of the High Court should be affirmed, and 


they will so advise His Majesty. Ia the very special circumstances of this case, 
there will be no order as to costs of the appeal. 


Solicitors for Appellant : Sanderson Les & Co. 
: Solicitors. for Respondents : T. L. Wilson & Co. 


Se. = I . = Appeal dismissed. . 
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[PRIVY COUNCIL.] . 
(On appeal from the High Gourt of Judicature at Nagpur.) 
PRESENT :—LorD SmionDs, Mr. M. R. JAYAKAR AND SiR JOHN BEAUMONT. 


“Munnalal, minor, and others .. Appellants* 
D. 

Mst. Kashibai and others © ^. Respondents. 
Dr. EORNA nee alias Nagulal .. Appellant 
Mst. Kashibai and oe, .. Respondents. 

Evidence Act (I Kabe aia go and 114 4-—_Presumption under section ¢ If Am bs extendad to the 
testamentary capacity testator—Limatation Act (IX of 1908 oe 144 under clarm of tiile 
grip i at ae Dia of claimant successors adverse to plaintif for over forty 


jawa Plains net thin teow aana of the original eletmanf 5 death {fin fu 

é Where a will was more than thirty years old and was produced from proper custody, on a question 
whether the p tion under section go of the Evidence Act extended to the testamentary capacity 
_ of the testator in addition to its actual execution and attestation, 


Held, that a party sctting up 2 will is required to prove that the testator was of sound 
-matz of mind whea he made hia will but, in the abacnec of tay epidence as to the at ofthe teatator 
mind, proof that he had executed a Pe ee a ee 
‘toa tion that he was of sound mind, and understood what he was about. This 
jan be under the express provisions of section go of the Evidence Act since a Caa 
said to tie a a a PIO aka aot E aE. and the 
‘San be forded under she more general provijons of wetion 114 of the Act sine it ely that a 
:man who performs a solemn tional act in the presence of witnesses is sanc and understands 


what he is about. 
TANG ip s Ean principle that a Court will always attribute possession to a lawful title 
-where that is posible, there is no room for drawing any such presumption in a case where the cir- 


cumstances under which the adverse possesion was assumed are are known. A lady on the death of ber 
‘father in 1890 took pomession of the property under a claim of title derived under her father’s will 
and though she failed to satisfy the Revenue authorities as to her title, the fact that she was in pos- 
-sesion was accepted by them end her name was entered as occupier. There was nothing to show that 
-she ever withdrew her claim to title under the will of her father. She died in 1919 and after that the 
names of her hters were entered m the revenue records. The a suit an 28th 
‘October, 1931, ve years all but a day after the death of the lady and claimed that the lady 
as the heir of her father was entitled to possession of the under the maintenance grant 
_to him and that her right ceased on her death in 1919, thereafter, her daughters were in 
possession for a period of one day leas than twelve years. 

Held, that the essential fact was that the lady and AE TET aa E 
some forty years prior to the institution of the suit and “feumstancs te chin of under a claim of 
-right adverse to the title of the plaintiff. In those circumstances’ f the plaintiff was barred 
under Article 144 of the Limitation Act. Š 


J. M. Pringle, K.C. and R. Parikh for Appellants. 


G. S. Rewcastle, K.C., S. P. Khambatta, K.C. and J. M. R. Jayakar for Respon- 
-dents 3 and 4 in the First Appeal, 

Their Lordships’ Judgment was delivered by 

SIR JoHN Braumonr.— This is a consolidated ap gadi special leave from 
‘two judgments and two decrees dated the 6th ber, 1937, and 2and 
December, 1937, respectively of the High Court of Jahani at Nagpur, which 
reversed two judgments and two decrees dated the 21st June, 1934, and the 
15th June, 1934, respectively of the CQourt of the Subordinate Judge, First 
Class, Khandwa. 

The two appeals which are consolidated arise out of two suits in ejectment. 
“The suit to which the first appeal relates was brought by the appellants, or their 
predecessors in title, claiming possession of a house and certain land in a town and 
the house thereon. In the suit to-which the second a appeal relates the appellant 
claimed pcssession cf three muajfi fields: The Subordinate Judge d both 
-suits but, on appeal, the High Court dismissed them. 
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The title of the plaintiffs in both suits is traced from one Balwant Singh, who- 
died in the year 1907. The respondents claim through one Bahadur Singh, the 
,younger brother o father cf Balwant Singh. In the first appeal, it is not 
‘disputed that Bahadur Singh was the owner of the property in suit and had power 
to dispose of it by will, the only question being whether he effectively did so. 


Bahadur Singh died cn the 13th April, 1890, having made a will dated goth: 
March, 1890, under which he ueathed his preperty to his daughter Jankbai, 
and her miror son, Narain. He left no son or descendant of a son. 


The learned Subordinate Judge held that the burden rested upon respondents. 
1 and 2, who were the daughiers of Jankibai (the other ndents claiming 
through them) to prove the of Bahadur, and ne whils hilst he could presume 
under section go of the Evidence Act that the will had io properly executed 
and attested, he could not, under that section, presume that the testator when. 
he made his will, was of sound disposing mind. He accordingly held the will 
not proved. In appeal the High Court pnd that the presumption which could be 
drawn under section go extended to testamentary capacity and held the will proved, 


Section go of the Evidence Att is in the following terms : 

““ Where any document, purporting or proved to be thirty years old, is produced from any custody 
which the Gourt in the particular care considera proper, the Court may presume that the signature 
and every other part of such document, which pore to be i ihe kani i i 
cular person, is in that person’s handwriti Ai i 
that it was duly executed and attested by the persoms by whom it purports to be executed and 


The terms of section 114 must also be noted : 


‘‘The Gourt may presume the existence of any fact which it thinks likely to have 
regard being had to the common course of natural ¢vents, human conduct and public and private 
business, in their relation to the facts of the particular case.” 
The will of Bahadur was more than thirty years old and was produced from. 
custody, and both the lower Courts rightly held that the actual execution 
cares tation of the will could be presumed under section go ; they differed on the 
question whether the presumption extended to the testamentary capacity of the 
testator. A party setting up a will is required to prove that the testator was of 
sound disposing mind when le made his will but, in the absence of any evidence- 
as to the state of the testator’s,mind, proof that he had executed a will rational 
in character in the presence of witnesses must lead to a presumption that he was. 
of sound mind, aad understood what he was about. This presumption can be 
justified under the express provisions of section go, since a will cannot be said to- 
be “duly ” executed, by a person who was not competent to execute it; and the 
presumption can be fortified under the more general provisions of section II4, 
since it is likely that a man who performs a solemn and rational act in the presence 
of witnesses is sane and understands what he is about. There was no evidence 
whatever that Bahadur was not in a perfectly normal state. Their Lordships feel 
no doubt that on this point the decision of the High Court was right, and that the 
will must be presumed to have been duly executed. The view taken by the learned 
Subordinate Judge would render it im ee in Most cases, to prove ancient 
wills. This disposes of the first app 
The second ap stands on a different footing because it was the plaintiff’s 
case that Bahadur no interest in the property in suit which could be disposed 
of by his will. The High Court do not seem to have appreciated the nature of 
the second suit. Their Judgment is contained in the following single sentenct : 
“Counsel for respondents admitting that, in view af the findings in First Appeal No. 128 of 


10 (UE E ape dine ag ad aan pa ant and findings in which do by agreement control this 
suit is barred by timt, the appeal succeeds and the suit will be dismissed with 
half costs throughout. 


This ae of counsel resupposes that the High Court considered that the 
property in suit passed under the will of Bahadur once such will was held to be 

roved 3 but the right of Bahadur to dispose of the property in suit had been ela- 
Panata discudsed in the judgment of the Subordinate Judge, who held that Bahadur- 


4 
/ 


It] MUNNALAL J. MST. KASHIBAL (P.C.). 455 


had no interest in the property ‘which he could dispose of by will. Neither his 
reasons nor-the documents on which he relied, are noticed by the High Court. 
The respondents have not appeared on this appeal, and their Lordships find them- 
selves in the unfortunate position of having to decide the appeal, in which the 
record is very heavy, not only without the assistance of any argument on behalf 
of the respondents, but also without the advantage of knowing what view the 
High Court took of the evidence in the case. 


The appellant in the second appeal, as already mentioned, claims under Balwant 
and the learned Subordinate Juko ce his title to be proved, and their Lordships 
accept this finding. It appears that Balwant formerly held the office of Kanungo 
in the District cf Nimar, and also that, in cr about the year 1864, a settlement 
was made by the British Government with the zamindars cf the district under which 
this and other hereditary offices were abolished, and compensation was granted 
to the holders. On the 18th December, 18659 Balwant was given a sanad (Ex. P-28) 
by which he was granted certain lands with full power of alienation, subject to the 
payment to Government annually of Rs. 59 as quit-rent. It is admitted that this 
grant included the three fields, the subject-matter of the second suit. The father 
of Bahadur, and after his death, Bahadur, who represented the younger branch 
of the family, undoubtedly bad some interest in the property io suit, and the 
difficulty is to determine the nature of that interest, there having been, apparently, 
no written grant. On the occasion of this zamindari settlement, Captain Mac- 
kenzie made a report to Government, which is extensively quoted in the judgment 
of the. learned Subordinate Judge. The report included tabular statements 

iving the names of the parties to whom grants had been made, and Captain 
Mackensic pointed out that, in some cases, not only heads of families with whom 
the settlement had been made,-but junior.members of the family, received grants 
as co-sharers. In para. 43 of this report, which is quotedin para. 11 of the judgment 
of the learned Judge, Captain Mackenzie pointed out that a distinction had been 
drawn between those who were really shareholders and those who were in receipt 
of a maintenance from shareholders as near relations having claims upon them, 
and that | l i 

‘these receipts of maintenance, of course, lapse and require renewal and generally modification 
at the death of each recipient. Their assi t depends either upon the will of the shareholder 
or perhaps upon thé udeca oF a Civil Court: and it is, gherefore, not necessary to show them 
in the statement.” 

The name of Bahadur does not appear in the tabular statements, and from this 
the learned Subordinate Judge concluded that he was entitled to nothing more 
than a maintenance grant. ` 


It appears that in the year 1877 Bahadur applied to the Revenue Authori 
to be entered as proprietor of one cf the fields in ‘suit in place of Balwant (Ex. P-5 
but was told to die a suit in the Civil Court, which he did not do. | 


In 1890, on the death of Bahadur, his daughter Jankibai made an application 
to the Revenue Authorities which is Ex. P-2 claiming that the land in question 
had been in the possession of her father, Bahadur, and that he had executed a will 
in her favour under which she was in possession, and praying that her name, and 
that of her sor, might be substituted in the records for that of Bahadur. To that 
application Balwant put in an answer which is Ex. P-4 in which he stated that 
the land in question pertained to “‘jamindari righis” and the ‘‘sanad ” thereof 
was in his name and that, under such circumstances, and according to the family 
custom of the jamindars, Bahadur dying without any male issue, application 
of Jankibai for mutation in her name should be rejected. Itis clear that Balwant’s 
case was that the right of maintenance possessed by Bahadur did not to Jankibai, 
The Revenue Authorities considered the matter and on the 2nd May, 1891, the 
Deputy Commissioner passed an order rejecting Jankibai’s application. The order 
contained this sentence : ; 

~ “It is no doubt satisfactorily established that at a family arrangement Bahadur Singh was in or 
prior to 1860 granted certain to be held by him and heirs as 2 maintenance. 
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‘The appellant relies on this statement as showing that Jankibai was entitled to 
succeed as her father’s heir so that her posseasion was lawful during her lifetime 
‘but, as already pointed out, this was not Balwant’s case. In appeal from the 
order of the Deputy Commissioner, the Commissioner by an order dated ist June, 
1891, agreed with the view of the opi eed Commissioner that Jankibai was not 
entitled to be entered as proprietor on the muafi register, but acceded to Jankibai’s 
request that she should be entered as occupier in the jamabandis in lieu of Bahadur. 


In pursuance of the order of the Commissioner, the name of Narain was entered 
as occupier until his death which occurred in 1903, and thereafter the name of 
Jankibai was entered until ber death in 1919,- after that the names of her 
daughters were entered. It is not necessary to refer in detail to the jamabanais ; 
they all show*Balwant (or his successors) as proprietor. In the record for the 
year 1917/18 which is the last record before the death of Jankibai, she was shown 
as the occupier at an occupancy rent®f Rs. 89. This rent is evidently part of the 
assessment made by Government; there is no suggestion that any rent was ever 
paid to Balwant or his -successors which could be relied on as evidence of the 
relationship of landlord and tenant. 


This suit was filed on the 28th October, 1931, twelve years all but a day after 
‘the death of Jankibai. The case of the plaintif was that on the death of Babadur 

ankibai, as his heir was entitled to possession under the maintenance grant to 

im, that her right ceased on her death, and thereafter the respondents who were not 
‘the heirs of Bahadur were in wrongful possession for a period of one day less than 
twelve years. The appellant relies mainly on the j andis o are prima facie 
evidence of the truth of their contents under section 80 of the Central Provinces 
‘Land Revenue Code) as showing that he and his predecessors were the proprietors 
‘and that Jankibai was only an occupier. But tHe jamabandis do not show the 
character in which Jankibai was occupying. The appellant relies on the general 
“principle that a Court will always attribute passession to a lawful title where that 
is. possible. But the only title which would account for the possession from 1890 
down to the date of suit is that claimed by the respondents, namely, that Jankibai 
became absolute owner of the property under the will of her father ; on the appel- 
lant’s case possession was admittedly wrongful after the death of Jankibai. 


Their Lordships, however, think that there is no room for drawing any pre- 

tion in this case since the circumstances under which the possession was assumed 
Sey ees E on the death of her father, took possession under a claim 
of title derived under her fatber’s will. She failed to satisfy the Revenue Authorities 
as to her title, but they accepted the fact that she was in possession and entered 
her name as occupier. There is nothing to show that she ever withdrew her claim 
to title under the will of Bahadur and that claim was plainly adverse to the title 
of Balwant. If, after the death cf Bahadur, tbe rights of the parties had been 
determined in a civil suit, it might have been held that Bahadur an 
interest, whether as co-sharer or occupancy tenant, which he could di of by 
will; or it migbt have been held, as the appellant contends that it would have 
been, that Jankibai succeeded as heir to her father for the limited interest of a 
female ; but as Bahadur’s interest was not the subject of any written grant, it is 
obvious that Jankibai sc have failed to prove that she had inherited any interest 
in the prceperty, in which case her possession would have been unlawful from its 
inception. It 1s useless to. speculate on what might have been the result of litigation 
which neither party ventured to embark upon. ‘The essential fact is that Jankibai 
and her successors remained in possession of the property fcr some 40 years prior 
to the institution of the suit and that they tock possession under a claim of right 
adverse to the title of the appellant. In their Lordships’ opinion, in these circum- 
stances, the claim in the second suit is barred under section 144 of the Limitation 
Act. Their Lordships have not forgotten that at the trial the plaintiff called two 
witnesses who asserted that Balwant, on grounds of cornpassion, had authorised 
Jankibai to remain in possession. This evidence, which seems inconsistent with the 
plaintiffs case that Jankibai was entitled to succeed'as heir of her father, was accepted 
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by the learned Subordinate Judge but rejected by the High Court in their judgment 
in the first appeal. Their Lordships are not pr to accept this tesumony 
of the grant of a verbal licence to explain 40 years’ possession. 

For these reasons, their Lordships will humbly advise His Majesty that both 
appeals be dismissed. The only respondents who have appeared are Babu Rajaram 
and Gyanchand, respondents 3 and 4 in the first appeal, and the appellants 
must pay their costs. 

Solicitors for Appellants: T. L. Wilson & Co. 

Solicitors for Respondents 3 and 4 in the first appeal: Hy. S. L. Polak & Co. 


HJ.U./V.S. Appeals dismissed. 


[PRIVY OCOUNOIL.] 
(On appeal from the High Court of Judicature at Bombay.) 


PRESENT :—LoRD MAGCMILLAN, Lorp Smoanps, Lorp pu Parco, Mr. M. R. 
JAYAKAR AND SIR MADHAVAN Nar. 


Ramdhandas Jhajharia .. Appellani* 


D. 

Rambkisdndas Dalmia and others .. Respondents. 

Evidence—Documents to s Sor, themselves cohen oral testimony is uarelichle—Transection rohether 
mortgage or sale—Form not to preferred to substance—Court must find the substance behind the form. 

Where in 2 case oral testimony is of an unreliable and untrustworthy character, the safest policy 
would be to let the documents speak for themselves. This does not mean that, when the question 
‘a-whether a transaction is a sale or mortgage, form is to be preferred to substance. It is an inviolable 
rule that upon such a question the Court must find the substance behind the form. But where the 
Oe reer en mente Cena neering amen re 
o documents. 


Str Herbert Cunliffe, K.C., W. W. K. Page, K.G. and T. B. W. Ramsay for Appellant. 
J. M. Pringle, K.C. and S. Hyam for Respondent No. 1. 


Sir Thomas Strangman, K.C., S. P. Khambatta, K.C. and B. Sen for Respondents 
Nos. 2 to 7. i 

Their Lordships’ Judgment was delivered by 

Lord Smonps.—In this appeal, which is brought from a judgment and decree of 
the High Court of Judicature at Bombay in its Appellate Jurisdiction dated the 8th 
October, 1942, reversing two judgments and a decree of that Court in its Ordinary 
Civil Jurisdiction, their Lordships are confronted with an unfortunate difference 
of opinion upon what appears to be a pure question of fact. The Appeal Court 
(Beaumont, C.J. and Chagla, J.) reluctantly and with a full appreciation of the 
weight to be attached to the decision of the Trial Judge (Kania, J.), whe had seen 
and heard the witnesses, felt constrained to take a different view of the facts from 
that wbich he had taken, and their Lordships are clearly of opinion that they were 
right in doing so. l 

The substantial question can be shortly stated. The joint Hindu family, of 
which the appellant is the karta, carried on certain family businesses, including 
an agency firm in the name of Jbajharia Dhandhania and Company, which had, 
until February, 1939, acted as selling agents for the Sholapur Spinning and Weaving 
Company, Limited, which will be aiki “the Company,” and in the month of 
June they owned 163 shares of Rs. 1,000 in this Company which stood as to 56 
in the name of the appellant, as to 106 in the name of his son Nandkishore and 
as to the remaining one in the name of another ncmince. 

At the same date these shares were pledged as to 104 with the Allahabad Bank, 
Limited, Calcutta, and as to 59 with the Punjab National Bank, Limited, Calcutta, 
to secure certain overdrafts. But the Gompany claimed a lien upon them in respect 
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of a large sum alleged to.be due from the agency firm. On the other hand, the firm 
bad a large claim against the Company in respect, as they alleged, of an urlav ful 
termination of the selling agency. 
. On the gth March, 1939, the Company resolved to exercise their lien and 
nctice of this resolution was duly given to the agency firm. 

At about the same time the pledgee Banks were pressing for payment of the 
overdrafts. From other quarters also the appellant’s family were being harassed. 
It is beyond doubt that they were in grave financial embarrassment. 


The business of the Company was at all material times managed by a firm 
of managing agents known as Ramkumar Morarka, the second respondents to this 
appeal, of which the principal partner was Ramkumar Shrinivas, sometimes called 
Ramkumar Morarka, the third respondent, who was also a director of the pega dak 
It appears to be common ground that this Ramkumar Morarka was on unfriendly 
terms with the appellant. 


It is unnecessary to rehearse the events of April and May 1939, during which 
the appellant’s family were in ever-increasing difficulties. At the end of May, 
the first respondent Ramkissondas Dalmia appeared upon the scene. He was a 
man of wealth and position, thought to be ii Gua disposed to the appellant, 
and it was hoped that by his intervention the family fortunes might be retrieved. 
He had shortly before through a nominee acquired the managing agency.of some 
sugar mulls in which the appellant’s family were interested. 


It is at this pcint that the question of fact arises. The 163 shares of the Company 
owned by the appellant’s family were in June, 1939, dispcsed of (a neutral word 
will in the first place be used) by the Banks to the first respondent. The a erie 
all that they were pores to the first respondent and eee ea y him 
to the second respondent. e respondents other than the first respondent claim 
that they were sold to the first respondent and that then 100 of them were sold by 
him to the second respondent aad that the remaining 6g were first pledged and 
subsequently sold to the second respondent. 

Upon this apparently-simple question oral evidence voluminous and- bewilder- 
ing has been given and their Lordships find themselves in agreement with Chagla, J., 
who, in the Appeal Court, said : 

“In a case where oral testimony if of such an unreliable and untrustworthy character, the safest 

policy would be to let the documents speak for themselyes.” 
This does not mean that, when the question is whether a transaction is a sale or a 
mortgage, form is to be preferred to substance. It is an inviolable rule that upon 
such a question the Court must find the substance behind the form. But where 
the ora? evidence is unreliable and contradictory, the Court cannct safely depart 
from the written evidence of the documents. 

It is, then, of first importance to see from the documents what the Banks did with 
the shares of which they held the certificates together with blank transfers. They 
were concerned to realise the shares to the best advantage. They knew that so 
long as the Company claimed a lien upon them, they were not easily marketable 
and that, though negotiations were afoot for the release of the lien, the position was 
uncertain. The evidence of the documents is overwhelming that they did just 
what it is inherently probable they would do ; they disposed of the shares by way 
of sale to the first respondent. eir Lordships think it unnecessary to repeat the 
careful analysis of the transaction by the Banks which appears in the judgment of 
the Appeal Court. From the books of the Banks, from the formal documents 
and a eke all from the’ correspondence between the Banks and the appellant one 
thing emerges clear beyond all doubt, vig., that the Banks acted on the footing 
that they were selling the shares to the first respondent and crediting the appellant 
with the net proceeds of sale. It appears to ee Lordships that the learned trial 
Judge in his careful and elaborate judgment did not give sufficient weight to this 
aspect of the case. a 

Nor has the appellant offered any satisfactary explanation of another matter 
which appears to te of decisive importance. The formal transaction in respect 
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of the shares tock place on the ioth June, 1939. But on the 5th June, a petition 
‘had been presented to adjudicate the appellant insolvent and on the 6th June, he 
had through his attorneys given an undertaking to the Court that he would not 
alienate, encumber or dispose of any of his assets. It follows that on the roth 
June, no one but the Banks, who were unaffected by the undertaking, could deal 
with or give any title to the shares in question and there appears tc be no 
justification whatever for supposing that. they, under the "colour of documents 
which exhibited a sale a nothing else were joining with the appellant in 
carrying out a quite different transactior. 4 | 

This is sufficient to conclude the case against the appellant, tor if the Banks 
sold the shares to the first respondent as they lawfully might, the appellant at least 
‘could not maintain his suit for redemption whatever might have beerf the subsequent 
transactions between the first respondent and other parties. But their Lordships 
think it proper to refer to one other matter. ° 


It has been stated that the appellant’s account of the transaction was that the 
‘shares were not sold but mortgaged to the first respondent and by him, sub-mort- 
gaged to the second respondent. This was the story baldly set out in the original 
plaint, and a more unlikely story in view of the relations between the parties it 
would be difficult to imagine. is seems to have occurred to the appellant and 
at a later stage he endeavoured to give it the appearance of greater credibility 

` by alleging that, while all the 163 nage were to be mortgaged and sub-mortgaged 
as stated, yet in regard to 100 of them if the third respondent succeeded in getting 
the Company to pay a sum of Rs. 3,00,000 in satisfaction of the appellant’s claim 
for the unlawful determination of the selling agency, then the third respondent 
should become the purchaser of such shares-at Rs. 2,000 per share. This was 
put forward as the reason why the third respondent was induced to entertain a 
reposal which otherwise appears to have offered him no advantage. To their 
rdships as to the learned Judges of the Appeal Court this amended story is wholly 
unacceptable, and without discussing it in further detajl, they will be content to 
adopt and repeat what was said by Beaumont, C.J. ~ 

“It seems to me quite impossible to accept on behalf of the plaintiff a story, inconsistent with 
his plaint, set up by witnesses who had failed pee ee ee occasions when 
it would have been relevant to do so, bie a aa A aka akan shred of documentary evidence, 
which is contradicted by the documents of the other nde and which is inherently most improbable.” 
In this view Chagla, J., concurred. Their Lordships consider that this is the right 
“conclusion to be drawn from all the evidence in the case and that the appeal should 
be dismissed with costs to respondents Nos. 2 to 7. They will humbly advise 
His Majesty accordingly. 

Solicitors for Appellant: T. L. Wilson & Co. ii 

Solicitors for Respondent No. 1: Barrow, Rogers & Nevill. 

Solicitors for Respondents Nos. 2 to 7: Hy. S. L. Polak @& Co. 


H.J.U./V.S. ; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice - BELL. 
K. Kalianna Gounder .. Petttoner* 
v, 
Balasubramaniam (minor) and others l .. Respondents. 
Coxrt-Fees Act (VII of 1870 as amended in Madras), section 7 (ix-A) and (0 


joint fanily Suit by minor soas tie AEs a en A 
fossession—Valus for purposes of court-fees and jurisdiction. 


The suit was filed by three minor sons of a Hindu represented by their mother as next friend 
and they sought a declaration that a sale deed executed by their father for himself and as the 
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KAN vO an was not binding on them inasmuch as it was not executed for family neces— 
ty, for partition and for recovery of the properties. On a question as to whether section 7 (iA} 
or 7 (v) of the Gourt-Fees Act applied to the case, 

Held, that in the circumstances the plaintiffs were in effect secking for partition of the joint 
family properties and for possession ignoring the alienation, and that the value of the suit for pur- 
poses of court-fees and jurisdiction should be determined under section 7 (P) of the Court-Fees Act. 

Ramaswami v. Rangackariar, (1940) 1 M.L.J. 39 : LLR. 1940 Mad. 259 (F.B.), considered. 


_ Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the decree of the District Court, Salem, dated roth: 
December, 1945 and passed in C. M. A. No. 27 of 1945 (O.S. No. 226 of 1944, 
District Munsiff Court, Namakkal). 


~- R. Desikar for Petitioner. 
A. Srirangachariar for Respondenty. 


The Court delivered the following 
_ Jupomenrt.—The petitioner is defendant 1 in O. S. No. 226 of 1944 filed by 
three sons of their next friend, their mother, (a) for a declaration that a sale deed 
executed by their father for himself and as guardian of the first and second plaintiffs 
was not binding on them, not having been executed for family necessities, (b) for 
partition and (c) for recovery of the properties. 


` The suit was filed in the Sub-Court, Salem, but was returned by the Subordi- 
nate Judge, apparently after consideration for presentation to the District Munsiff’s 
Court of Namakkal on the ground that it was, in essence, a suit for possession and 
was within the jurisdiction of the latter Gourt. It was duly presented in the Court 
of the District Munsiff, Namakkal; but again, the plaintiffs met with a check, 
because, on the preliminary consideration of an issue relating to jurisdiction, the 
District Munsiff rejected the reasoning of the Sub-Court and held that the suit was, 
in substance, one for declaration and ‘that therefore section 7 (iA) of the Court- 
Fees Act applied. In the result, be held that having to the value of the 
roperty, it was beyond the jurisdiction of the Munsiff’s Gourt. This was on 20th 
Febrian, 1945. The matter then came before the District Judge of Salem ; and 
on roth December, 1945, he set aside the order of the District Munsiff and orde 
that the plaint should be entertained and di of in the District Munsiff’s 
Court. The matter comes up in revision from the decision of the District Judge.. , 


_ The learned District Judge considered that the matter was one that had been 
fully and properly dealt with by the Sub-Court and held that it was not open to 
the Court-fee examiner or any one else to raise the subject of jurisdiction in the 
Court ef the District Munsiff who should not have returned the plamt again for 
re-presentation tc the Sub-Court. The learned District Judge went on to sa that 
in his view the plaintiffs were seeking, in effect, for partition of the joint ily 

roperties and for possession of lands and ens which had been alienated 

y their father during their minority. He held, therefore, that they were entitled 
to ignore the alienation and claim possession of the shares due to them. In such 
a case, he said, a suit would be one which fell within the ambit of section 7 (2) of 
the Court-Fees Act. This was tho section under which the court-fees had originally 
been paid in the Sub-Court. With the assistance of the learned counsel I have been 
taken Eee many cases dealing with this vexed question. I have come to the 
conclusion that there is sufficient support to be found in the cases cited to me by 
the respondent to justify me in refusing to interfere with the decisicn-of the District 
Judge. `. "Re ie: 
_. It is said on behalf,of the petitioner. here that the suit is not in form one for 
partition.- The father, for example, is not made a p and none of the usual 
details such as provision for the payment of the family debts, division of the pro- 
perties by metes.and bounds and so on, have been set out.: It is also contended 
that inasmuch as the déed which is mentioned in the plaint and a declaration 
as to which is asked for; was executed by the father for himself and as guardian of 
two. at. least of-the plaintiffs, strictly they must ask for. a declaration that the deed 
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should be set aside before they can hope to get pcasession. In effect, the petiticner 
says that this is much more of a suit to set aside a deed than it is one for partition 
and that the reasoning therefore of the District Judge as quoted is not applicable 
to the facts of this case. On the other hand, it has been argued and I think with some 
force that an analysis of the various decisions cited to me shows that the general 
opinicn is that wherever members of a Hindu family are seeking to regain their 
family property or their shares therein, the property having passed into other hands, 
then, despite inadequacies or over-amplifications in the pleadings, nevertheless, 
the suit is, in essence, one for possession and should be dealt with under section 
7 (0). No case exactly on all fours has been cited to me ; but the Full Bench decision 
in Ramaswami v. Rangaçhariar! appears generally to support the propcasition that 
members of a Hindu family out of possession may ignore a voidable deed and seck 
to regain possession. That case points out at page 280 that even if a plaint contains 
a prayer for a declaration or cancellation, there may yet be good reasons for holding 
it to be one for a purely incidental, but unnecessary relief; and approval is given 
to the proposition now put forward by the respondent and accepted by the District 
Judge of Salem that even where there is a deed executed without authority, or, 
where authority exists, nevertheless, the circumstance justifying the use of the 
authority did nct exist, it is not necessary for persons who are not bound by it, 
to sue to set it aside, for it cannot be used against them. In my opinion, the sae 
for a declaraticn in this case comes within the general sense of that authority and. 
taking all the circumstances into consideration, the suit is, in effect, one sea 
session to which section 7 (v) applies. This civil revision petition is, therefore, 
dismissed with costs. 
B.V.V. 2 Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE, AT MADRAS. 
PRESENT :—Mr. Justice Kuppuswami AYYAR. 
The Public Prosecutor | i .. Appellani* 
D. : 
D. Khader Khan .. Respondent. 
Madras Gensral Sales Tax Act (LX of 1939), section 15 (b)}—Offence wader—Burden of proof—Esseatials 
ef offence—Dental of liability to pay tax— good daha 1 


In a prosecution for an offence under section 15 (6) of the Madras General Sales Tax Act, the 
burden is upon the prosecution to establish affirmatively that the accused was liable to pay the tax 
and that he failed to pay the same. Where the accused disputes his liability to pay the tax, 
the prosecution should prove affirmatively that he was liable to pay the tax claimed and when it 
has not proved it satisfactorily, the Magistrate will be justified in acquitting the accused. e 

Appeal under section 417, Criminal Procedure Code, 1898, against the acquittal 
of the aforesaid respondent (accused) by the Joint Magistrate of Madanapallee 
in C.C. No. 86 of 1945 on his file. 


The appellant in person. 
Respondent not represented. 
The Court delivered the following 


JUDGMENT.—This is an appeal by the Crown against the order of the Joint 
Magistrate of Madanapalle, acquitting the accused in G. O. No. 86 of 1945, who 
was prosecuted for failure to pay the general sales tax for 1943-44 and 1944-45 
in contravention of rule 10 of the General Sales Tax Rules. The offence was 
punishable under section 15 (b) of the Madras General Sales Tar Act, 1999. 


There is no- other evidence except that of the Assistant Commercial Tax Officer. 
to show that the accused was liable to psy the tax. Because he did not appeal 


against the levying of the tax, the prosecution wanted it to be inferred that the 


1. (1940) 1 M.L.J. 32: I.L.R. (1940) Mad. 259 (F.B.). 
* Criminal Appeal No. 853 of 1945. . 8th February, 1946. 
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tax was leviable and that he was liable to pay the tax. As pointed out in Ramaswami 
Iyengar v. The Sivakasi Municipality, in which reference is also made to other cases 
decided by this Court, the burden is upon the prosecution tc establish affirmatively 
tbat the accused was liable to pay the tax and that he failed to pay the same. Itis 
admitted that he failed to pay it, but he disputes his liability to pay it. He says 
that his turnover was very poor, that he did not have so much sales as it was thought 
he had and that therefore he was not liable to pay the tax. The prosecution 
must prove that the accused is liable to pay the tax claimed and it is not denied 
that, if that be so, the order must stand. Since I with the Joint istrate 
that the prosecution has to prove that the accused is liable to pay the tax claimed 
aod that it has not proved it satisfactorily, the Magistrate was justified in acquit- 
ting the accused. 

The petition is accordingly dismissed. 

B.V.V. Sa Petition dismissed. 

- IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


Present :—Mr. Jusrias CaANDRASEKHARA AIYAR. 


Mookka Pillai alias Sudalaimuthu Pillai .. Appellant* 
D. 
Valavanda Pillai and others .. Respondents. 


So ee eee di jaman Bg ee Amindneni— 
Plaint in individual capacity—Ams into ons in a representative capacity—tf permissible at the stage of appeal. 
hinda Lave—Reon sioner party to transaction by widoe—Kstoppel. 

An amendment of a plaint can be made at any stage so as it does not alter the nature or 
the character of the suit or the cause of action and there is nothing which prevents a Court from 
permitting persons suing in their individual capacity to sue as representatives of a even 
during the stage of appeal. Wied the ak apa a aan a Na Ee ec 
does not materially change the substance of the suit is necessary in the ends of justice, it should be 
allowed to overcome a technical difficulty in the way of the plaintiff Order 1, rule 8 of the Code 
of Civil Procedure applies to appeals as well as suits. 

Where reversioners who were parties to a transaction by a widow also happen to be the actual 
reversioners on the death of the widow, it will not be open to them to urge that the transaction does 
not bind them. Of course, if it is a mere spes successionis there can be no estoppel ; but if there was 
some antecedent title which was set , and which might prove good or bad ultimately and it was 
on the basis of this antecedent title, that a compromise was effected, then the transaction ceases to 
be a transfer of mere spes successionis and the doctrine of estoppel comes into play. 

Kanhai Lal v. Bry Lal, (1918) 95 M.L.J. 459: LR. 45 LA. 118: LLR 40 AIL 487 (P.O) 
and Nath Lal v. Babu Ram, gs) OWA ates LR. 6g LA. 155 (P.Q), relied on. 

Appeal against the decree of the District Court of Madura in A. S. No. 85 
of 1944, preferred against the decree of the Court of the Subordinate Judge of 
Madura in O. S. No. 84 of 1941. 


V. Ramaswamt Atyar and V. Mesnakshisundaram for Appellant. 
S. Panchapakesa Sastri and H. Rama Rao for Respondents. 


The Court delivered the follcwing 


JUDGMENT.—The first defendant appeals from a decree granted to the plaintiffs 
for recovery of possession of the suit properties with mesne profits. The plaintiffs’ 
suit was dismissed by the Subordinate Judge, but was decreed on appeal by the 
District Judge of Madura. Originally, the plaintiffs sued for a declaration that 
they and the rath defendant were trustees of the suit properties and were entitled 
to recover possession from defendants 1 to 3. The claim was opposed on the basis 
of a will executed by one Irulayi, widow of one Sudalaimuthu Pillai under which 
she set apart the properties for the performance of charities and nominated certain 
trustees. The will provides for the filling up of vacancies in the trusteeship, and 
if the trustees so appointed by her or coming in their place by co-option refuse to 


I. (1936) MLW.N. (Cal.) 221. 
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act or do not act properly, fresh trustees were to be appointed by all the married 
adult male members of her community, namely, that of Arumugamangalam Vellalars 
living in the Madura District. The slaintiffs stated that the trustees did not act 
properly, that the male members of the community met together and elected them, 
and that they were therefore entitled to sue for the recovery of possession of pro- 
perties from defendants 1 to 3, who had no right whatever. The defendants con- 
tended that the plaintiffs were not duly elected trustees, that all the trustees who 
were previously functioning did not refuse to act and that there was nothing to show 
that they acted improperly. Another point raised by them was that Irulayi had 
only a life interest in the properties had no right to dispose of any of them by 
ill. Both these contentions found favour with the learned Subordinate Judge. 
On appeal, however, the defect in the title set up by the plaintiffs ag trustees were 
sought to be got over by an amendment petition in which the plaintiffs asked that 
they should be allowed to sue as the re tives of the community in question. 
The amendment though opposed was all and it is in this capacity as represen- 
tatives of the community of Arumugamangalam Vellalars that they and the rath 
defendant together got a decree at the hands of the District Judge. On the second 
point, the learned District Judge held that Irulayi got an absolute title to the 
properties in dispute under the award of the mediators who were called upon to 
e the disputes that had arisen between her on the one hand and her husband’s 
brother Gopala Pillai and his sons and others. 


The reference to the arbitrators is evidenced by Ex. P-1 dated 21st September, 
1906, and the award is Ex. P-2 dated 1oth January, 1907. It is not disputed that 
under the reference the parties wanted the properties allotted to each to be 
allotted absolutely and that the award does so in fact. 


. .Mr. V. Ramaswami A , the learned advocate for the 1st defendant has 
disputed the correctness of the conclusion reached by the learned District Judge 
on both the points. He contended that the provisions of Order 1, rule 8 were to 
be applied only in the ae of a suit and could not be taken advantage of during 
the hearing of an appeal from a decree in the suit for the purpose of overcoming 
an obstacle in the way of the plaintiffs’ title. In my opinion this contention has 
no force. An amendment can be made at any stage so long as it does not alter 
the nature or the character of the suit or the cause of action and’ there is nothing 
which prevents a Court, so far as I am able to see? from permitting persons suing 
in their individual capacity to sue as representatives of a larger group, even during 
the gee of appeal. When the appellate Court finds that an amendment of this 
kind which does not materially change the substance of the suit is necessary in the 
interests of justice, it should be allowed to overcome a technical difficulty in the 
way of the plaintiffs. There is no authority holding that Order 1, rule 8°applies 
only to suits and not to appeals. 

There is no substance in the point that the plaintiffs should get the trustees 
removed first. Under the will they have the ate to take possession of the pro- 
ies in the event of mismanagement and if the trustees are not in possession 
ving allowed third parties like defendants 1 to g to get into possession they can 
ask to be put in possession ; the removal of the trustees who have already got out 
of the way is not a condition precedent. 


On the question of Irulayi’s title, the argument addressed was that as she put 
forward before the arbitrators a claim only as the widow of Sudalaimuthu,- she 
could not get under the award an absolute title and that the reversioners could 
“not confer on her any such title even if they wanted. It was also that there 
was nothing like estoppel in the case of a transfer of a spes successionis. e muchilika 
Ex. P-1 refers to the existence of prior disputés between Irulayi and Gopala Pillai 
and his sons. It was to settle these disputes that the intervention of the arbitrators 
was sought. What those disputes were is not apparent from any oral evidence 
in the case but can be gathered from certain previous proceedings which took 
place between the parties. Gopala Pillai, one of the sons of the 1st defendant 
filed O. S. No. 85 of 1926 impeaching this very arrangement under the award. 
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Irulayi filed a written statement Ex. P-8 in answer to this action and in this she 
stated that the dispute that she had raised was that she was entitled under the 
oral directions of her husband to an absolute title to the estate left by her husband. 
Her statement is good evidence of the right claimed by her, though it is certainly 
not proof of the validity or legality of that right. In 1936 the present ist defendant 
himself filed a suit for setting aside the a arrangement impeaching that it was 
not binding against him. In this suit he tells us what were the claims that were 
put forward by the parties on Sudalaimuthu’s death. Gopala Pillai was claiming 
the properties as joint family properties which he and his sons got by survivorship, 
while Irulayi stated that they were the self-acquisitions of her husband Sudalaimuthu. 
These then were the disputes that went before the arbitrators, Gopala Pillai and 
his branch alleging that the properties were joint family properties which passed 
to them on Sudalaimuthu’s death by survivorship, and Irulayi pleading that they 
were the self-acquired properties of her husband, which she got under his oral direc- 
tions and that in. any event, they were not joint family properties. It was in this 
state of affairs that the parties met together and that whatever properties 
were allotted to each of the disputants should be allotted absolutely to them. The 
mediators divided the properties between them on this basis. It is not suggested 
that the ae ener | the award were a device or a contrivance adopted by the 
widow and the reversioners to divide the estate between themselves to the prejudice 
of the ultimate reversioners. It was a case where cach p was asserting some 
title to the property in negation, partial or wholesale, of the title set up by the 
other side. ‘There is no reason why in these circumstances the award should not 
be regarded as a bona fide compromise of disputes that had arisen between the 
parties as binding on both sides. According to the plaintiffs in this suit, the claim. 
set up by Gopala Pillai and his branch that the properties were joint family properties. 
and passed to them by survivorship was a one; but there is nothing which 
prevented the arbitrators frem proceeding on the basis that the claim was a true 
one and that Gopala Pillai and his sons were persons fully entitled to the properties 
who of their own accord and free-will could give a half share in them absolutely to 
the widow. All that is required in the decisions cited for the appellant is that the 
persons who enter into a compromise with the widow must be persons who could 
convey a title to her. Gopala Pillai claimed that he got the properties by survivor- 
ship and the arbitrators possibly recognised this claim and gave the widow a half 
share as Gopala Pillai and his*sons wanted them to do. It is one thing for the 
ultimate reversioners to come forward and impeach a transaction as not binding 
on them, as it was a mere cloak or contrivance to cheat them of their reversionary 
rights, brought about by collusion and fraud between the widow on the one hand 
and the presumptive reversioners on the other. But it is another thing for the very 
reversi6ners who are the parties'to. the transaction and who happen to be the 
actual reversioners on the death of the widow to urge that it does not bind them. 
Of course, if it is a mere spes successionis there can be no estoppel, but if there was 
some antecedent title which was set up, it might prove good or bad ultimately and 
it was on the basis of this antecedent title that he compromise was effected, then 
the transaction ceases to be a transfer of mere spes successionis and the doctrine of 
estoppel comes into play. 

This case is in my view governed by the Privy Council’s decisions in Kashar 
Lal v. Bry Lal! and Nathu Lal v. Babu Ram?. The decision of the lower appellate 
Court is confirmed and the second appeal is dismissed with costs. 


No leave. 


KS. Appeal dismissed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 


PRESENT :—9IR SIDNEY WaDsworTH, Officiating Chisf Justice AND Mr. JUBTIOE 
YAHYA ALI. 


L. P. Lakshmanan Chettiar and others .. Petitionerst 
D. 

Thangam alias Palanichami Chetti and others .. Respondents. 

Ciwil Procadure Code (V of 1 , section 1 10— Valts ject-matisr in appeal to Pri 1 
tatren— Decree A ea Ge ee to 
Pring Counci}— 

The value of the subject-matter in dispute in an to the Privy Council in a partition suit ` 
unust be taken to be the value of the share in the joint property in respect of which the appellant 
ás claiming. 


=” « e b = 
Bai Shovantibat v. F.R. Warick, (1944) 2 M.L.J. 218: LR. 77 L.A. 142 (P.C), comidered. - 
When there is a slight variation of the decree which is wholly in favour of the proposed t 
and abot which he ha no grizvanec and in regard to other matiera the appellate Aceros ban sited 


of section 110 of the Civil Procedure Code and the appellant cannot have because of the modification, 
a right of appeal on other points on which the Courts have concurred without showing that there is a 
substantial question of law involved. 

Case-law discussed. 

ga Berastagi baa had been the amount of the decree or the amount 
of damages, a variation whether to j ice or in favour of the petitioner would not alter the decres 
of variance into one of affirmance. Bee where the Den ia dispute is on a totally different point 
such as the i nt debia due by the Peal? Geo pa ition sai Arara (a aieh the applies 
pa mung a KAG ee ee ne las un aben Cee ee aah 
wi t showing a substantial i ight to liti mts n which 
belt bika: as iis TS W a right to litigate upon other pomts upo 

Petition under sections 109 and 110 and Order 45, rules 2 and g of Civil Pro- 
cedure Code praying the High Court for the grant of a certificate to enatle the 
petitioners herein to’appeal to. His Majesty in Council against the judgment and 
decree of the High Court dated 22nd January, 1946, and passed in A. S. No. 410 
9i a preferred against the decree of the Court of the Subordinate Judge of 

ura in O. S. No. g of 1943, dated gist March, 1944. 


V. Ramaswami Aiyar for Petitionérs, ° 


K. V. Ramachandra Atyar, V. Meenakshisundaram, O. K. Ramalingam and R. M. 
Halasyam for Respondents. 


The Judgment of the Court was delivered by 


Yahya Ali, 7.—This petition was filed by defendants 1 and g to g for leave 
-to appeal to His Majesty in Council against the judgment and decree of this Court in 
Appeal No. 410 of 1944. It is op principally by the first and second res- 
pondents who were the plaintiff the second defendant respectively. The first 
-objection is that the cage does not fulfil the requirements of section 110 of the Gode 
of Civil Procedure as regards the amount or value of the subject-matter in dispute 
in the appeal. The second ground is that the decree is one of affirmance the 
appeal does not involve a question of law and consequently is not a fit case for 
appeal to the Privy Council. The petitioners contend that the value is above the 
statutory Minimum and that the decree is one of variance and not of affirmance. 


The first and second defendants are brothers and the plaintiff is the son of the 
‘second defendant. Third and fourth defendants are the sons of the first defendant, 
and defendants 5 to g are the sons of the third defendant. Thus defendants 1 and 
-to g represent one branch of the family while the second defendant and the plainti 
represent the other branch. They constituted a joint Hindu family; on the gth 
February, 1932, an attempt was made at a partition and a muchilika Ex. P-I was 
<xecuted in favour of mediators; but for some reason, which is not material to 
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these proceedings, the panchayat fell through. The case of defendants 1 and 3 tog 
was that in spite of this, the family reunited and continued to be joint until June 
2935 and on 7th June, 1935, there was a final and complete partition which was 

y acted upon. Ex. D-1 is the document which was executed on that date 
containing the details of the partition alleged to have been effected. The second 
defendant and the plaintiff attacked the genuineness of Ex. D-r and averred that 
nothing in fact Bi place then. The trial Court found that there was a division 
in June 1935 as alleged by the first defendant. It also found that Ex. D-1, prepared 
in connection with the partition, is not a fabricated document but is in the nature 
of a partition list and is as such inadmissible in evidence for want of registration 
and since the document itself is not admissible, the details of the partiticn cculd 
“not be proved by other evidence.} 


The suit properties are comprised in three schedulos attached to the plaint- 
A Schedule consists of two items of *mmoveable property valued at Rs. 8,000 and 
Rs. 4,000 respectively a ting to Rs. 12,000. Schedule B consists of moveables 
alleged to belong to e Family valued at Rs. 3,540. CG Schedule property is a private 
religious trust consisting of certain temples dedicated to Pechiamman and certain 
other deities with some shops attached to the trust. The properties in Schedule C-r 
are the moveable properties belonging to the idol and they go with Schedule &. 
G Schedule property which consists of the temple was valued in an arbitrary manner 
at Rs. 5,000 by the plaintiff for the reason aileged by him that as it is a temple there 
is no market value for it. The‘ornamental articles mentioned in Schedule C-1 are 
valued at Rs. 690. 


In appeal, the general contention was raised that Ex. D-1 was admissible 
as evidence of the partition and that it was merely a minute or memorandum of 
what had already been settled or completed. It was also argued that there was 

erformance of the partition embodied in Ex. D-1. But the main purpose 
or which the admissibility of Ex. D-1 was ur was to establish the exclusive 
right of the first defendant and his line to the right of management of the properties 
mentioned in Schedules C and Ci. Under Ex. D-1 that right was given to the 
senior line represented by petitioners (the first defendant and his stock). It was 
in the alternative contended that apart from the right conferred under Ex. D-r 
there was a family custom under which the right of management was indivisible 
and it went to the senior branch of the family. There was no contention whatever 
before us with regard to any of the properties mentioned in Schedules Aand B. 
Tn fact, so far as B Schedule properties are concerned, the trial Court*had found 
that barring a bureau, the first defendant was not in possession of any of the other 
articles mentioned in that schedule and this finding was not questioned before us. 


On the question of the admissibility of Ex. D-1, this Court agreed with the 
conclusions of the trial Judge. After examining the provisions in Ex. D-1, and the. 
relevant decisions this Court came to the conclusion that the parties intended 
Ex.-D-1 to be evidence of partition and the document constituted the real bargain 
between the parties and hence was inadmissible in evidence for want of registration. , 
In doing so, the well-settled principles which are deducible from the authorities. 

ing upon the question were applied to the case and those principles were set 
out in these terms: 

_ ‘©The principles however which have to be borne in mind in regard to this point are well 
established. Ifin fact a division takes place first and leter on there is a document which is merely 
a record of a past event and which is di ted from the prior division in fact and in reality, the 
document is not a deed of partition requirmg ticn. But there must be a real dissociation in 
fact between the partition and the document. the document was intended’ to be evidence of the 
| partition, then it would require registration. In this case tho evidence adduced by the appellants 
makes it clear that the document and the division were all parts of the same transaction and that 
there was no dimociation between the one and the other.” ' 

The contention as regards part performance of the partition embodied in Ex. D-1 
was negatived both on the ground that it was raised neither in the written statement 
nor at the trial and on the ground that according to the evidence there were no 
facts established in the evidence on which such a plea could be founded and this 
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Court concurred with the S A the trial Court. ` Lastly with regard to the 
family custom pleaded régarding the right of management of C Schedule properties, 
the trial Gourt found against the existence of such a custom and this Court entirely 
agreed with that finding and held that the custom set up by the petitioners-appellants 
had not been proved. 


These findings were sufficient to affirm the decree of the lower Court directing 
a division of the properties in various schedules including C and C-1 Schedules 
which were directed to be managed by turns. But two minor questions were raised 
at the end of the argument and directions were solicited with regard to them. The 
first question related to the maintenance of the tenth defendant (third respondent 
here) who is the mother of the first and second defendants. The second defendant 
made a claim that he had been maintaining his mother all through and that he had 
a right to be reimbursed. This claim although put forward at the trial was not 
definitely decided by the trial Court. Mr. Sétarama Rao, learned advocate for the 
plaintiff who was the first respondent in this Court, conceded that this claim to 
reimbursement may be investigated at the time of the final decree and both the 
question whether the second defendant is entitled to reimbursement by reason of 
his having maintained his mother and the question as to the amount to which he is 
entitled on that account wete left open by this Court to be decided at the stage of 
the finaldecree. There was thus no final adjudication of the claim to reimbursement 
nor was there any amount decreed as payable to the second defendant by any of 
the respondents. The second minor question raised at the ap was as regards 
the debts which the first defendant aiad were payable by family. Except 
in one or two instances, the trial Court directed that there need be no provision 
made in the decree as regards those debts but the matter was left open to be decided 
in suits to be filed by the respective creditors. i : j 

The appellants before this Court rightly argued that in a suit tor partition 
all matters concerning thé liabilities of the family should be gone into and prevision 
should be- made for their discharge before the residue available for partition is 
arrived at. Mr. Sitarama Rao agreed to this course also and co uently an 
enquiry was directed by this Court to be made before the passing of the Siel deac 
as rds the truth and the binding nature of the debts which are alleged by the 
first defendant to be payable from out of the family properties. The direction was 
that after the enquiry provision should be made*for the discharge of the debts 
that are found:to be binding on all the parties. As a matter of fact this was the 
only modification that was made in the decree of the trial Court and with this 
modification the appeal was dismissed. 

Turning to the two objections raised by the respondents, we are inclined to 
think that both of them should prevail. In the partition-suit, the plaintiff claimed 
one-fourth share in the joint family properties and it was conceded by him as well 
as by his father, the second defendant, that the first defendant was entitled to a half 
share. The first defendant, on the other-hand, claimed on the strength of Ex. D-1 
th it so far as A Schedule properties were concerned, items 1-A and 1-A (i) in the 
A Schedule and a shop fell to his share and the second defendant got item 2 of that 
schedule each having to bear a portion of the family debts. He denied havi 
been in possession of any of the moveables mentioned in B Schedule and in 
to Q and C1 Schedules he claimed an exclusive right of management. Under 
section 110, Civil Procedure Code, the amount or value of the subject-matter in 
AET inan ap to the Privy Council, must be ten thousand rupees or upwards 

it has been held by the Judicial Committee as recently as in Bai Shevantibai v. 

. R. Warick* that the value of the subject-matter in dispute in an appeal to the 
a kakak aa ce ee ee ily property 
in respect of which the appellant is claiming. The petitioners in this case can be 
said to be claiming only a half share in A Schedule properties which is in dispute 
and the exclusive right of management of-the properties in Q Schedule. So far 
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as the properties in Schedules B and Œ 1 are concerned, there was no contest whatever 
in the appeal in this Court. The valuation of the A Schedule properties according 
to the plaint being Rs. 12,000 one half share in dispute in appeal will be worth 
Rs. 6,000. The plaintiff has no doubt valued the C edule temple at Rs, 5,000 ; 
but he has stated that the pope has no market value and that for the purpose of 
jurisdiction he was fixing its value at Rs. 5,000. The subject-matter of the ute 
in the appeal is not the temple itself but the right of management of the temple 
and its properties. The value of that right could have no relation to the capital 
cost of the property. It can only have a notional value and we feel certain that 
however liberally the right of management may be valued, it would never be 
sufficient to make up the margin that is required to bare the value up to the required 
level of Rs. 40,000 or upwards. We must therefore find that the requirement 
of section 110, Civil-Procedure Code, as regards the value of the subject-matter of 
the appeal is not fulfilled, in this cage. 


This finding is sufficient to dispose of the petition. But since the other question 
has been argued before us at le and it is a question of considerable importance, 
we have gone into it and examined the various rulings cited before us. We have 
pointed out that the main contest in the case was with regard to G Schedule pro- 
perties and the admissibility in evidence of Ex. D-1. The decree of the trial Court 
was affirmed in toto except for the slight variation made in the matter of the debts 
alleged to be due by the joint family. That was a contention raised by the peti- 
tioner as first'defendant and the variance that was made by this Court was entirel 
in his favour and he has no grievance about it. In fact that is not a question whi 
‘forms part of the subject-matter in dispute in the proposed appeal to the Privy 
Council. The part of the case which is proposed to be challenged before the Privy 
Council relates to the C Schedule properties with regard to which this Court fully 
affirmed the decree of the trial Court. i 


The question therefore resolves into this, whether when there has been a slight 
variation of the decree which is wholly in favour of the proposed appellant and 
about which he has no grievance and in regard to other mátters the appellate decree 
“has affirmed the decree of the trial Court, the appellate decree is a decree of affirmance 
or of variance within the meaning of section 110 of the Civil Procedure Code. There 
has unfortunately been considerable divergence of judicial opinion on this question. 
“The matter came up before the Privy Council in e aa v. Rupraol and the 
short judgment in that case has been interpreted by the various Courts in India 
in different ways. ‘There, a person died issueless leaving two widows. The plaintiff 
claimed to have been adopted by the senior widow while the second defendant 
-claimed to be the adopted son of the junior widow who was the first defendant. The 
plaintiff denied the second defendant’s adoption and both the defendants denied 
the plaintiff's adoption. In the suit the plaintiff claimed certain property and in 
answer, while denying the plaintiff’s adoption, the first defendant, the junior widow, 
claimed for herself maintenance at Rs. 3,000 per annum. Both the trial Court 
and the appellate Court concurred in Coane at the plaintiff’s adoption by the 
senior widow was proved. The first Court awarded maintenance to the first 
defendant, the junior widow, at Rs. 800 per annum while the appellate Court 
raised it to Rs. 1,200 per annum in other respects confirming the trial Court’s 
decree. Defendants 1 and 2 applied for special leave. Sir George Lowndes arguing 
for the appellant stated before the Board that having regard to the concurrent 
findings, the petitioners desired to appeal only with regard to the amount of the 
maintenance. The respondent was not represented. The following short judgment 
of the Board was delivered by Lord Dunedin : 


““In the opinion of their Lordships the contention of the petitioners’ counsel as to the effect of 
section 110 of the Code is correct. Cd Best ea t of appeal. Sia sandalan Laa 
should be granted, but should be limited to the question of maintenance. The petitioners 
of success 1s not material to their application.” 
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Some Courts have construed this judgment to mean that the leave was limited 7 
the question of maintenance only while other Courts have held that the general 
contention was approved that since there was a variation in the amount of main- 
tenance although in favour of the petitioner before the Privy Council, the decree 
is not a decree of affirmance but one of variance for the p of section 110, 
Civil Procedure Gode. Broadly speaking, Calcutta, Madras, few mbay and Lahore 
Courts have adopted the former view while the Patna and Allahabad High 
Courts have followed the latter view. 


The main decisions of the Calcutta High Gourt where this question was discussed 
are Narendra Lal v. Gopendra Lal? and Bibhootibhooshan Datta v. Srespati Datta*. After 
adverting to Raja Sres Nath Roy v. Secretary of Stats*, where the tundamental basis 
was laid down that if the two Courts were at one upon the matter which was to be 
in debate before the Privy Council then it is a case of a decree which affirms the 
decision of the Court immediately below, Rankin, C.J., examined the question 
whether the decision of the Privy Council in ag v. Ruprao* had com- 
pletely overruled that principle. The learned Chief Justice realised that the 

rinciple which was applied in Raja Sree Nath Roy v. Secretary of State*, that you 
ea to have regard to the subject-matter of TPA cs in appeal to the Privy Council 
must be taken as overruled and after making this remark he ee to 
observe : 


considered, The pe bana ose kapa ev ee eyes bate ae 
the decree of the a wisi ae gi jane ee 
the order of the Uourt below in the case, the neocasity for ing a substantial question of law is 


done away with. It to me that the case of Annapurzabei v. t is not in itself a sufficient 
authority to justify this in abandoning the principle which it has with other High Courts Courts acted 
upon ; that us to say, I do not think that it shows that it is an erroneous view that we have to look 
to the substance and scc what is the subject-matter of tho appeal to His Majesty in Council.” 


The Privy Council decision wag construed as meaning that where there is a dispute 
as to ths amount of the decree or as to the amount of damages, the fact that the 
Courts differ and that the High Court differs in favour of the applicant does not 
mean that the decision is one of affirmance. Such doctrine, it is pointed out, 
could not be extended so as to justify the conclusion that though on a totally different 
point the applicant has succeeded in get the first s decree modified and 
has no furth r grievance in that matter, yet he could heat showing a substantial 
on of law, have a right to litigate upon cther points upon which both the 
eae were in agreement. This decision was followed in Bibhoottbhooshan Datta v. 
Srespatt Datia® and the view takın by Rankin, G.J., as to the true effect of Ansa- 
ai v. Ruprao* was adopted in that decision. e will only refer to one decision 
of the a High Court in Kapurji v. Pannaji*, where despite a reference to 
* leave to appeal to the Privy Council was refused and the 

learned Chief “Justice observed : 


Ng aa ea tial Ton Goth che Cosa below wees Ba ngaat a E E pier 


that the appeal to the Privy Gouncil, if allowed, would be merely so far as the plaintiff is concerned, 
with reference to the havala item of Rs. 18,000. It would also be clear that as that Item both 
the Courts below were agreed. Under these circumstances, we think that on true construction 
of section 110, Civil Procedure Code, it is necessary that as the decision from affirmed the 
decision of the Gourt below on this item, the appeal must involve some ial question of law 


before it can be admitted.” 


There are two Full Bench judgments of the Lahore High Gourt where this question 
has been fully discussed and the entire case-law has been exhaustively surveyed. 
Brahma Nand v. S. D. Sabha? and S. K. Wahtd-ud-din v. M Lal'.) 

the first case, after discussing the varjous aspects of the matter Din Moham- 
mad, J., who wrote the leading judgment in case pointed out: i 


A.I.R. 1927,Cal, P.a. 

1934 LL 6a ca 257. a A k 1929 Bom. 359. 
ise 80 A.I.R. 1944 Lah. BS, 
I LRS WA AS $319; I.L.R. 51 Oal, 7. ALR, 1944 Lah, B.), 
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“‘Tfadocres of a Court of first instance is affirmed by the Court no appeal lies to His Majesty 
in Council unless a substantial question of law is involved. should then a party be allowed 
to override the statutory provisions of law arid to tako nis ap to His Majesty in on a 
sinple eg ee alr cece rn, CaS neg ee BEN aeey oaa 
on a matter quite unconnected with it a variation has i 


under controversy the decree sought to be appealed against is obviously one of affirmance and 14 
not appealable unless a substantial question of law is involved.” 


- In the second Full Bench judgment of the same, Court, the principle is reiterated 
thatifthe Court partly affirms and partly reverses the decision of a Court immediately 
below, the person aggrieved Ly the affirmed portion of the decree has no right of 
appeal to His Majesty in Council against that portion of the decree merely because 
in the other partion of the decree the variation has been made entirely to his satis- 
faction and he has no appealable grievance lef. in respect thereof. Refcrence was 
made in that case to sub-rules (1) and (2) of rule 4 as well as to rule 5 of Order 20, 
Civil Procedure Code, which make it abundantly clear that the finding of a Court 
upon each issue has been characterised as a ‘“‘decision’’ by the Legislature 
and hence it cannot be true that the final adjudication of the suit alone can be 
describud as such. This argument turus upon a distinction that was sought to be 
drawn between the words “‘decree”’ and “decision’’ occurring in clause 3 of 
section 110, Civil Procedure Code, to which we shall advert presently when we deal 
with one of the decisions of our own Court. 


In this Court two decisions Shunmuga Sundara Mudaliar v. Ratnavelu Mudaliar} 
and Penchiappa Gheltiar v. Nachtappan® ın which leave to appeal to Privy 
Council was granted were casea where the subject-matter of the appeal was the 
liability to account, both being account suits. In the former case, the plaintiff 
sued for a general account as against a trustee alleging eight specifio instances of 
malversation. Two of those charges were held by the first Court to have been 
proved. The defendant appealed in respect of those two charges while the plaintiff 
filed a memorandum of cross-objections in respect of the other six charges. The 
appeal was allowed and the memorandum of cross-objections was dismissed by this 

ourt. Leave to appeal was granted negativing the contention that the case did 
not satisty the requirements o1 the Code with regard to value as it was held that 
both tne appeal and the memorandum of cross-objections constituted one decree 
and not two distinct decrees, ,The latter case was a suit for accounts against an 
agent valued at Rs. 40,000. The plaintiff got a decree for Rs. 5,682 against which 
the defendant appealed. ‘The plaintiff preferred a memorandum of cross-objections 
claiming a decree for a further sum of Rs. 20,000. The appeal was allowed in part 
reducing the decretal amount by Rs. 4,000 and the memorandum of cross-objections 
was allowed only to the extent of Rs. 150. It was held that both the decree and the 
memorandum of cross-objections amounted to one decree and since the subject- 
matter of the suit in the trial Court and in the appeal was upwards of Rs. 10,000 
the plaintiffs application for a certificate that he was entitled to appeal to His 
Majesty in Council was granted. These cases have been distinguished in the later 
decisions on the principle that the lability to account is one and entire and indivisible 
and that the decree covers both the appeal and the memorandum of cross-object:ons 
and cannot be split up fur purposes of appeal to the Privy Council. At the same 
time it has been pointed out that oneness of the décree does not preclude the question 
being considered whether it comprises one decision or several decisions. 


The cass bearing upon this point where all aspects of the matter and the full 
implications of the Privy Gouncil decision in Annapurnabai v. Ruprao® were dis- 
cussed is the decision of Venkatasubba Rao and Qornish, JJ.,in Venkitaswamit Chettiar 
v. Sekkutti Pillait, There the facts were these. 5 died leaving his widow the fourth 
defendant and two sons the first and second defendants. The third defendant was 
the son of the first defendant. The first and fourth defendants had executed after 
the death of $ a mortgage bond in favour of the plaintiff. He sued on that bond 


4 
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and the trial Court passed a decree for the full amount claimed against defendants 
1 and 4 who executed the bond and as regards the 2nd and grd defendants they 
were held liable only for a fraction of the debt. On an appeal filed by the plaintiff 
to the High Court the decree against defendants 1 and 4 was confirmed but so far . 
as the third defendant was concerned, his share of the joint family was 
held liable for almost the full amount claimed. The decree so far as the second 
defendant was concerned was confirmed. There was thus a variance only with 
regard to the third defendant to his disadvantage. The plaintiff applied for leave 
to appeal to the Privy Council in so far as his claim against the second defendant 
was disallowed. But as stated already, so far as the second defendant was con- 
cerned, the trial Court’s decree had been affirmed. The question was whether 
in these circumstances the Judgment of the High Court was an affirming one or not. 
Venkatdsubba Rao, J., referred to the two Calcutta decisions cited above, Narendra 
Lal v. Gopendra Lal! and Bibhootibhooshan Datta v. Srespati Datta and pointed out 
that what is to be regarded is not the decision as a whole but the decision as it 
affects the subject-matter in dispute and that is the proper test. He said : 

“The right way of construing section t10isto read the words ‘decree or final order’ in clause (3) 
in conjunction with and to treat them as relating to ‘the subject-matter’ mentioned in clause (1). 
He then referred to the Privy Council decision in Annapurnaba: v. Ruprao® and 
observed : 

‘Their Lordships, holding that the petitioners had a ri fa observed that the appeal 
should be limited to the right as to the ih aaa seri bak sn kap pai was unrepresented 
and their Lordships di of the matter in two brief sentences, It is difficult to believe that the 
order was intended to be a considered pronouncement upon a subject of such great ce. 
Indeed ear ar and Pa sa akan anah pêg kakpa Mig order ss reported 

i Ta E 
a right 
ioe find 


inferred that the Judicial Committee left it open to the defendants to concurrent 
as regards the plaintiff's adoption? Is it to be further held that thetr Lordships, without sa 
so abrogated the principles, which till then, the Indian Courts had, question applied ?” 


It was however conceded in that ruling that the Privy Council case is autbority 
for the position that if as regards the subject-matter in dispute in the appeal the 
appellate Court has varied the lower Courts decision, the appellate decree is not 
an affirming one. This decision was followed in Velagya v. H. R. E. Board, Madras‘, 
K. V. Pandian v. Rev. Pignot® and by a Bench consisting of Horwill and Kuppuswami 
Ayyar, JJ., in Mahani Prayagdosji Varu v. T. T. Devasthanam Commitise®. In the first 
of these cases the Bench consisted of Venkatasubba Rao and Abdur Rahman, J» 
and the leading judgment was given by Venkatasubba Rao, J. He referred to h 
earlier decision in Venkitaswami Chettiar v. Sekkutti Pillai 7 and made a fresh point in 
this case which may be put in his own words. After adverting to the language of 
sections 109 and 110, Civil Procedure Code, he pointed out : 

“A careful reading of the relevant provisions will in inion di all diff . Sections 
109 and ee P.: Coie deal with tie matter under consid nai gag gee wé together. 


e cantentlon put forward misses the of the two different expres- 
sions employed in these provislons. In connection with the the words used are, “the 
desca whereas a cequstl to the lower Court the eip ion ts “the decision ’. I fail to seo these 
two expressions should be held to mean exactly the same . It is reasonable to hold that tho 
legislature employed two different ressions to convey two t ideas. A single decree may 
aapa ae eral de ics ai pas A gi. ajaga may relate to a distinct subject-matter. It is all the 


more that this distinction should be kept in view as by ignoring it several anomalies would 
result as already shown.” 

In connection with the unreported decision of Horwill and Kuppuswami Ayyar, J. 
it may be noted in passing that an application for special leave was made to the 
Privy Council against the judgment of this Court in that appeal but the application 
was rejected by the Privy Council on 2nd August, 1946. 
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The question arose recently before a Full Bench of this Court in Gangadhara 
Aizar v. Subramania Sastrigal1, There a reversioner to the estate of one Sundaram 
Iyer deceased sued for a declaration that the eleven items of properties belo 
‘to his estate and that the deed of settlement executed by Sundaram Iyer’s m 
in respect of those properties was void, and not binding on him. The trial Court 

ted him a declaration only in respect of six of those eleven items and dismissed 

rest of his claim. ants 2, 3 and 4 appealed to the High Court while 
the plaintiff filed a memorandum of cross-objections in respect of four of the remaining 
five items. The defendants’ appeal was dismissed but the plaintiff’s memorandum 
of cross-objections was allowed. ‘The defendants proposed to appeal to the Privy 
Council in respect of the ten properties awarded to the plaintiff. The value of the 
eleven properties in suit was well over Rs. 10,000 but the value of the four properties 
referred to in the memorandum of cross-objecticns was only Rs. 9,190. ‘The con- 
tention was that since there were concurrent findings so far as six of the properties 
were concerned the petitioners could appeal only with regard to the four properties 
zwarded to the plaintiff by this Court on appeal and those items did not fulfil the 
requirement of section 110, Civil Procedure Code, with regard to value. Upon 
those facts the Full Bench found that the decree of this Court undoubtedly varied 
the decree of the trial Court in important respects because it gave four more items 
of properties to the plaintiff. Several decisions were cited and examined with refer- 
ence to the scope of the Privy Council decision in Annapurnabai v. Ruprao*® and 
the learned Chief Justice said : l 
i aka AR En kaen Ang nan a ee ee is a variance of 

ectee pamod Oonrt, the ere ent aso t to a certifi- 
cato subject, of pekak, to the tabikan of the Code being felled with kedani gen hae 


Referring to Veakitaswami Chettiar v. Sekkutti Pillai®, the Full Bench said that 
they saw no reason to question the correctness of that decision on the peculiar 
facts of that case. The distinction that was drawn in Venkatasubba Rao’s judgment 
between the words ‘‘decree or final order” in clause (3) of section 110 and the 
term “the subject-matter’ mentioned ir clause (1) was specifically referred to 
without dissent. With reference to the decisions in Velaypa v. H. R. E. Board, 
Madras* and Chockalingam Chetty v. The Official Assignes of Madras®, it was pointed 
out that they do not go beyond Venkitaswoami Chettiar v. Sekkutti Pillai*. 


The opposite view finds expression in the decision of a Special Bench of three 
Judges of the High Court at Patna in Brajisundar Deb v. Rajendra Narayan®, which 
ollowed a Full Bench decision of the Allahabad High Court in Faggo Bai v. Harihar 
Prasad Singh’. The former case overruled the decision of the same High Court 
in Mahabir Prasad v. Brij Mohan Prasad*, which had acted upon the view taken in 
the Calcutta, Madras, Bombay and Lahore High Courts. The Patna Special Bench 
reviewed the various authorities on the subject and while observing that the point 
involved was a difficult one considered the true test in the light of the Privy Council 
decision in ai v. Ruprao*, to be whether the decision of the Court below 
as a Whole had been affirmed by the High Court and not whether the decision on 
the point or points left in dispute had been affirmed by the High Court. In the 
opinion of the Special Bench the expression “decision of the Court immediately 
below the Court passing such decree ” used in section 110 means the same as the 
expression “‘ decree of the Court below,” a view which as indicated before is directly 
in conflict with that uniformly taken by this Court in a series of decisions scme 
of which have been cited above. 


The four Bench decisions of this Court which have been discussed above must 
be held to be still in force and acting upon these decisions we must hold that when 
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the appellate decree modifies the original decree upon a single point and that com- 
pletely in the appellant’s favour so that he has no further grievance in that matter, 
he cannot have because of that modification, a right of appeal on other points on 
which the Courts have concurred without showing that there is a substantial question 
of law involved. It is well known that the course normally pursued by their 
Lordships of the Privy Council is not to disturb the concurrent findings on questions 
of fact and it would be indeed curious that the provisions of the e should have 
been so framed as to allow a litigant to take an appeal to the Privy Council on a 
single question of fact which has y been concluded by such concurrent findings 
of fact which will not ordinarily be disturbed. If the subject-matter of the dispute 
in ap had been the amount of the decree or the amount of dam a variation 
whether to the prejudice or in favour of the petitioner would not alter the decree 
of variance into one of affirmance. But where the question in ispute, is on a 
totally different point such as the question pf debtsdue by the family, as in the 
present case,in regard to which the applicant fas succeeded and succeeded altogether 
so that he has no further grievance in the matter, he cannot without showing a 
substantial question of Jaw have a right to litigate upon other points upon which 
the Courts have been in agreement. It need hardly be added that treating the 
decree as one of affirmance there is no substantial question of law involved, since 
the correctness of the principles applied to the facts of this case has not at any time 
either during the appeal or at the hearing of this petition been challenged. Both 
the objections raised by the respondents have to be upheld. The requirements of 
section 110 as regards the value have not been fulfilled. The decree is one of 
affrmance and no substantial question of Jaw is involved. The petition is dis- 
missed with costs of the first respondent. | 


K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTIOE CLARK. 
Palacherla Venkata Rao and others being minors represented by 
Mother and°Guardian Venkayamma .. Petitioners* ` 


D. 
' Paladugula Rattamma and others: .. Respondents. ` 


Ciril Procedure Code (V of 1908), Order 9, rule 15 and Order 21, rule go—Martgage suit against minors 
—Uncle appointed guardian ad litem—Decres and sale—Application under Order 21, rule go by mother 
as next friend and security bond also filed—Return of bond for furnishing particulars— Tims granted till a particular 
datse—Calling of the application and dismissal for default on the date fixed—Furisdiction to dismiss application 
—Presentation of petition by a wrong person as next friend not a nullity. 

In a suit against minors represented by their uncle as ian ad litem, a decree 
for sale was ob . On 1ath October, 1943, the property was t to sale. On November 
ist, 1943, the defendants (minors) by petition through their mother filed an application under Order 21, 
rule go, Civil Procedure Code and later filed a security bond also in the proceedings under Order 21, 
rule go. The security bond was returned for obtaining certain correct information, and time was 

til grd December, 1943. But the petition was called for hearing on grd December, 


er of dismissal set aside and it was dimmi on the that Order g, rule 15, Civil Procedure 
Code, had no application to such a matter. Anappeal was filed against the order of grd December, 
1948. The respondents raised an objection in appeal that the application under Order 21, rule go 
was bad inasmuch as in it the minors were represented by their mother, whereas their uncle was 
the guardian ad Hiem appointed by the Court and this was upheld. In revision, 
Hald, (1) that when time was given for the performance of act till a particular date, the 
given includes that date also. Hence the rejection of the “pp ication on the grd December, 
1943, Was without] isdiction. Perwmal Madan v. S it i, (1915) I.L.R. 39 Mad. 583 
Chinniah v. Kumararwamiah, (1993) M.W.N. referred to. 
(2) That the petition filed the person other than the person appointed by the Gourt af 
ad litem is not a nullity. Hence the dismissal on that ground also was not proper. ` 
Rarickan v. Manekkal Raman S ipad, (1922) M.L.J. 515 at page 518, applied and 
Hemraj v. Khem Chand, I.L.R. (1938) Ne Ba A e i | 


"a. R. P. No. 226 of 1945. | ist April, 1946. 
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- Petition under section 115 of Act V of 1908, praying that the High Court 
will be pleased to revise the decree of the District Court of Godavari at Rajah- 
mundry dated 2nd October, 1944 and passed in C. M. A. No. 7 of 1944, preferred 
against the order of the Court of the District Munsiff of Rajahmundry, dated grd 
December, 1943 and made in an unregistered execution application S. R. No. 11056 
of 1948 in E. P. No. 38 of 1943 in O. S. No. 63 of 1941. 


M. S. Ramachandra Rao for Petitioners. 
P. V. Vallabhacharyulu for Respondents. 
The Court delivered the following 


JUDGMENT.—The petitioners are minors. They were defendants in O. S. No. 
63 of 1941 on the file of the District Munsiff of Rajahmundry. That suit was a 
mortgage suit and the plaintiff obtained a decree for sale. The property was 
brought to sale at a court-auction on the 12th October, 1945 On the Ist of Novem- 
ber, 1943, the petitioners represented by their mother filed an application under 
Order 21, rule go. In the suit, their uncle had been appointed guardian ad litem 
and that appointment had never been cancelled. On ie 22nd November, 1943, 
the petitioners filed a security bond in the proceedings under Order 21, rule go. 
The bond was returned to them on the 26th November, 1943. The reason for that 
return is stated as follows in an endorsement on the affidavit : 


“1. The security bond should clearly state whether the property described belongs exclusive] 
to the surety or whether it belongs to the minor fudgment-debtors. 4 


a. An affidavit stating the interest of the surety in the property should be filed.” 
This endorsement closed with the following remark : 
“Returned. Time till 3-12-49.” ; 


There is a further endorsement on the affidavit under date grd December, 1949, 
as follows: ; 


“ An affidavit in support of the bond is herewith filed. It is now stated in the security bond that 
the surety has sole and luto rights in the property offered as security. The bond may be accepted. 
Represented.” 


A further endorsement appears on the affidavit dated 6th December, 1943, which 
reads as follows: 


” 7 > petition was called and rejected on grd December, 1943, as there was no representations 
It is clear from these endorsements—and the entries in the B Diary substantially 
confirm them—that after time had A ea until grd December for the 
filing af the further affidavit the case was called on that day and dismissed for want 
of appearance. The endorsements also show that in fact on some time on that 
day, namely, the 3rd December, 1943, the necessary affidavit was filed and accepted 
presumably in the office of the Court. \ 


The petitioners applied to have this order of dismissal set aside but their 
application was rejected on the ground that Order 9, rule 15, Civil Procedure Code, 
had no application to such a matter. They then filed an appeal against the order 
of the grd December, 1943. Notice of the appeal was issued to the present res- 
pondents and it will be appreciated that this was the first occasion on which the 
respondents had an pana of raising any objection to the application under 
Order 21, rule go of the Civil Procedure Gode. On appeal in the lower Court, 
the respondents objected that the application under Order 21, rule go was bad 
inasmuch as in it the minors were A an by their mother whereas their uncle 
was the guardian ad litem appointed by the Court. Reliance was placed on Order 
32, rule 3 (a) of the Code. 

The learned District Judge upheld that objection and also held against the 

titioners on their contention that the application could not properly be dismissed 
in view of the fact that they had time within which to file the required additional 
affidavit until the end of the day fixed, namely, grd December, 1943. 
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With regard to the first point raised by the petitioners, I have no hesitation in 
holding that the dismissal of the petition on that ground was a dismissal without 
jurisdiction. When time is given, as it was in this case, for the performance of 
any act till a certain date, time given includes that date also. See Perumal 
Nadan v. Sivanamji Nadachi+ and Chinniah Chettiar v. Kumaraswamiah*. Here in 
effect the Court disposed of the matter as though time had been granted till the 
and December, 1943. In that event a calling of the case on the grd December 
for the purpose of filing the required additional affidavit would have been in order ; 
but as time fixed was “‘ till December, 1943,” I do not consider that any order 
of dismissal for default, when as is clear here the purpose of the hearing was for the 
filing of the additional affidavit, can be regarded as a proper exercise of the juris- 
diction of the Court. On this ground alone I would be prepared’ to allow the 
application for revision. 

It is necessary however to consider the further point. It is contended that the 
application under Order 21, rule go, Civil Procedure Code, filed on behalf of the 
minors is a nullity inasmuch as it is filed by a person other than the guardian ad litem 
appointed to act on their behalfin the suit. J am not prepared to agree. Order ga, 

e 2 provides : 

“Where a suit is instituted by or on behalf of a minor without a next friend, the defendant may 
apply to have the plaint taken off the file, with costs to be paid by the pleader or other person by 
whom it was presented.” 

It was held in Rarichan v. Manakkal Raman Somayajipad® : 

“Ion an issue raised and tried in the case, the Court finds that the plaintiff is a minor it should 
not dismiss the suit at once but should allow a reasonable time for a next friend to come on record. 
and go on with the suit and it is only if no one comes forward that it should reject the plaint.” 
This view was expressed at page 518 of the judgment in that case. The principle 
applicable seems to me to be the same whether ice is one of filing a proceeding 
without a guardian ad kitem or filing it with the wrong next friend. i has been 
brought to my notice that the Allahabad High Court held in Hemraj v. Khem Chand‘ 
that a petition of objections filed on b of the minor in execution proceedings 
by some person other than the person appointed in the suit as his guardian ad litem, 
is not maintainable. If this decision amounts to a decision that a petition filed 
on behalf of the minor by some person other than the person appointed as i 
ad litem must necessarily be a nullity, I must respectfully decline to follow it. 
It seems to me that whether or not in such circumstances time should be allowed 
for the correct guardian ad litem to be brought on to the record if he so desires 
is a matter which can be decided only on the facts of the particular case. In the 
present case, as pointed out earlier, the respondents had no notice of this petition 
until the matter was on appeal against the order of dismissal. I propose to set 
aside the order of the District Munsiff and the upholding of it on appeal by the 
District Judge and return the application to the District Munsiff for corsideration. 
He will take up the matter in the position that it stood in on the grd December, 
1943, and will hear and dispose of any objection which may be raised against the 


= of the application on the poni that the person purporting to act 
as guardian ad litemis not entitled to file the application. There will be no order 
as to costs of this petition. 


K.G. Petition allowed. 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
f PRESENT :—Mnr. JUSTIGE WADSWORTH. 


Rajah of Venkatagiri .. Appellant™ in A. A. A. O. and Petitioner in C, R. P. 
; (Plaintif) 
; J. : 
Atmakuri Ramaswami .. Respondent in both. 
Madras Estates Land Act (I of 1908), sections 191 and I or arrears of reni—Applcaton to set 
i ordsr—Appealabiisty—Cwil Procedure Gode (V of 1908), section 47 and Order 21, rule go 


The Mami tates Land Act contains a simplified law of procedure in execution of rent decrees 
which excludes application of the execution provisions of the Civil Procedure Code. Where on 
an application to set aside a sale for arrears of rent, the Sub-Collector held that there were irregu - 
lanties in the conduct of the sale resulting ig substantial injury to the Judgment-debtor and consc- 
quently set aside the sale but he did not state under what provision of law he was acting, 


Held, tbat the order of the Sub-Collector could not be treated as an order under Order 21, rule go 
or under section 47, Civil Procedure Code, and that it was no moro than an irregular order passed 
under sections 191 and 192 of the Madras Estates Land Act, against which no appeal lay. 

Fagannctha Pillai v. Kathapencmal Pillai, (1927) 53 MLL-J. 688: I.L.R. 51 Mad. 76, relied on. 

Appeal against and petition under section 115 of Act V of 1908, to revise the 
Order of the District Court of Guntur, dated 22nd September, 1944 and made in 
A. S. No. 10 of 1944 (E. P. No. 175 of 1939, in R- S. No. 71 of 1935, Sub-Collector’s 
Court, Ongole). 

K. Subba Rao for Appellant. 

M. V. Nagaramayya tor Respondent. 

The Court delivered the following 

JupGMENT.—This appeal and the civil revision petition which is filed in the 
alternative, arise out of an order of the District Judge of Guntur dismissing an appeal 
from the order of the Sub-Collector of Ongole setting aside a sale held in execution 
of a decree for rent under the Madras Estates Land Act. The appellant here is 
the Rajah of Venkatagiri who is the decree-holder. The decree was passed on the 
goth August, 1936, against the respondent and three others for rent on a particular 
holding. It would appear that before this decree was passed the holding had 
become sub-divided and an application had been made tor the issue of separate 
pattas, but, we have no evidence of the precise date on which this division of the 
land was recognised by the land-holder. Madras Act 1V of 1938 came into 
force qn the 22nd March, 1938. In 1939 the decree-holder sought to execute the 
decree by the sale of the holding. ‘Thereafter there was an objection by the present 
respondent on the ground that he had paid the arrears of rent due for faslis 1346 
and 1347 and that by reason of section 15 of Madras Act IV of 1938, the decree for 
earlier arrears must be deemed to have been satisfied. On this petition the Sub- 
Collector passed the order ‘‘ Execution will proceed.” After a portion of the holding 
had been sold, there was a further petition by the respondent in which he alleged 
that he had sold some of the lands to one Perantalu and that separate pattas had 
been given to himself and his vendee, that he himself had paid the arrears for faslis 
1346 and 1347 due on his separate patta and he prayed that the sale already held 
might be set aside. This petition was dismissed for the default of the petitioner. 
Again the respcndent filed a petition to set aside the ex parts order and restore the 
petition and after various proceedings with which we are not now concerned the 
District Court directed the Sub-Collector to inquire into the objection petition and 
decide whether there was sufficient ground for setting aside the sale. Thereupon 
the Sub-Collector restored the petition to file and took up the inquiry into the 
objection petition and held that the proceedings in the sale were very irregular, 
particularly in that the decree-holder did not implead the alienee and did not give 
notice of the sale to the Official Receiver who was impleaded in the execution 
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petition, nor was the sale proclamation published in the manner required by section 
116 of the Estates Land Act. Without stating under what provision of law he was 
acting, the Sub-Collector held that all these irregularities resulting in substantial 
injury to the judgment-debtor rendered it n to hold that the sale was null 
and void ard hence it was set aside. Against this decision an appeal was taken by 
the decree-holder to the District Court which held that the proceedings before the 
Sub-Collector must be deemed to be proceedings under Order 21, rule go, of the 
Gode of Civil Procedure and on the strength of the decision of Patanjali Sastri, F, 
in Suryanarayana v. Sres Rajah Sobhanadri Appa Rao Bahadur}, the District Judge held 
that no appeal lay. 


It is contended before me firstly, that though the Sub-Collector had no juris- 
diction to proceed under Order 21, rule go, if he purports to do so, his order under 
that section will attract the right of appeal prescribed under order 43, rule 1 (f) 
or alternatively ; if the decision already cited must be taken to negative that con- 
tention, the finding of the Sub-Collector that the sale was null and void for want of 
proper notice brings the case within the decision of the Full Bench in Rajagopala 
Agar v. Ramanujachanar*, so that the matter comes under section 47 of the Code of 
Civil Procedure and an appeal will lie from the decision. The decision of the 
Bench in Jagannatha Pillai v. Kathaperumal Pillai? which was passed under the Estates 
Land Act prior to the recent amendments was to the effect that section 192 of the 
Estates Land Act by making the provisions of Chapter VI of the Act applicable to 
the execution by a Revenue Court of any decree for rent, provides a complete code 
of procedure in execution and section 192 of the Estates Land Act which applies 
the provisions of the Code of Civil Procedure to proceedings under the 
Estates Land Act must be read subject to section 192. Patanjali Sastri, J., in 
Suryanarayana’s case? already quoted held that the amendment of section 192 did not 

ect the validity of the principle laid down in Jagannatha Pillai v. K 
Pillai?, ‘This decision has been followed by Horwill, J., in Sarvarayudu v. Venkata- 
.rathnam‘, where it was held that a suit brought by one of the parties under a decree, 
which would be barred under section 47 of the Code of Civil Procedure if that 
section was applicable to proceedings in execution of a decree of a Revenue Court 
under the Estates Land Act, was not so barred. 


It seems clear that if the decision of Patanjali Sastri, J., in Suryanarayana v. Sree 
Rajah Sobhanadri Appa Rao Bahadur’, and that of Horwill, J., in the case just quoted 
are correct, whether this order of the Sub-Collector be deemed to be an order under 
Order 21, rule go or an order under section 47 of the Code of Civil Procedure, no 
appeal would lie. There cannot, I think, be any question in this case of the appli- 
cation of the rather debatable principle that the wrongful assumption of the jurisdic- 
tion under an appealable provision of law may attract the a of appeal which the 
law provides against the ordèr when passed by the Court which has jurisdiction to 
passit. In the present case, the Sub-Collector who passed this order did not purport 
to pass it under any stated provision of law. It is true that the decretal order as 
drafted quotes section 131 of the Estates Land Act which makes provision only 
for the setting aside of sales on deposit of the sale amount by the defaulter. Clear! 
that section did not empower the Sub-Collector to pass the order which he passed. 
It seems that the Sub-Collector, without considering precisely what his oe 
were, took upon himself the right to set aside the sale merely because he thought 
the sale was a bad one. There can be little doubt that the proceedings were totally 
irregular though his order may well be a substantially just order. 


I do not feel that there are any grounds for me to differ from the view taken 
by my learned brothers Patanjali Sastri and Horwill, JJ., that the principle embodied 
in Jagannatha Pillai v. Kathaperumal Pillai? holds good even under the amended 
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Estates Land Act. It is true that there is a judgment of Kuppuswami Ayyar, J., in 
Peran Ambalagaran v. Venkatarama Naicker1, which contains certain observations which 
seem to point in a different direction, but so far as the decision itself was concerned, 
it had nothing to do with execution and the learned Judge’s attention does not seem 
to have been drawn to the decision in Suryanarayana v. Sree Rajah Sobhanadn Appa Rao 
Bahadur’. There are moreover solid grounds of expediency which doubtless led 
the Legislature to prescribe a simplified execution procedure for decrees of Revenue 
Courts. It is not desirable that Revenue Courts should be given the function of 
deciding purely civil disputes between parties connected with execution and it is 
reasonable to suppose that it was the intention of the Legislature to lay it down that 
when the matter is merely one of getting a sale set aside on deposit the Revenue 
Court can do it, but if the parties wish to challenge a sale on grounds which strike 
at the root of its legality or if they wish to enge the execution by reason of 
some dispute of a civil nature relating to the rights of the parties, the proper Court 
to decide such matters is not the Revenue Court but the civil Gourt. At any rate 
there is a clear and simplified procedure laid down in the Estates Land Act and 
there is no reason why that procedure should be elaborated by the introduction of 
section 47 of the Civil Procedure Code any more than it is to be elaborated by the 
introduction of Order 21, rule go. ; ; 

My attention has been drawn to the decision of Devadoss, J., in Sundaraswamiar v. 

Nar iar? in which the learned Judge without reference to the Bench decision 
in Jagannatha Pillai v. Kathaperumal Pillai‘ (to which he was a party) held that an 
application under section 47 of the Code of Civil Procedure can be filed in a Revenue 
Court on a matter connected with rights under a mortgage created before the passing 
of Madras Act I of 1908. That decision seems to me with great respect to run 
contrary to the principle of the Bench decision in Jagannatha Pillai v. A. 
Pillai. I have not been shown that it has ever been followed by this Court and the 
decision of Horwill, J., in Sarverayudu v. Venkataratnam’, is directly contrary to that 
decision. It seems to me that to admit the right of a party to contest a sale in a 
Revenue Court by proceedings under section 47 would be to nullify the rule laid 
down by the bench in Jagannatha Pillai v. Kathaperumal Pillai‘ to the effect that the 
Estates Land Act contains a simplified law of procedure in execution of rent decrees 
which excludes the applicatiqn of the execution provisions of the Code of Civil 
Procedure. 

I am therefore of opinion that the order of the Sub-Collector cannot be treated 
as an order either under Order 21, rule go or under section 47 of the Code of Civil 
Procedure and it does not purport to be under either of these provisions, at any rate 
expressly. It is no more than an irregular order passed under sections 131 and 132 
of the Estates Land Act against which order no appeal lies. I have been asked 
to interfere in revision to rectify the errors in this order, No revision petiticn against 
the Sub-Collector’s erder has been filed before me. Although the order of the 
Sub-Gollector appears to beirregular, it does not appear tobe unjust and in effect 
~what the Sub-Collector has done is to give the remedy which should properly have 
been obtained by the filing ofa suit in a Civil Court. the absence of any injustice 
in the order, I do not feel disposed to interfere in revision. 


The result therefore is the appeal is dismissed with costs. The alternative 
revision petition is also dismissed ; no separate costs. 


B.V.V. Appeal and Revision dismissed. 


1. (1943) 2 MLLJ. 199. 4. (1927) 53 MLL.J. 688: I.L.R 51 Mad. 76. 
a. (1 a M.L.J. 564. , 5. (1945) 1, M.L. J. gga. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice YAHYA ALI. 


Annan Narasimha Ayyar Petit} i 
D. 
Rangathayammal Res 
Crested Procedure Codey. er - | “a 
in fee Qf parais Ling by T a EI fae ee 
maintenarce—Considerations ta 


Where a wife claimed maintenance under section 488, Criminal Procedure Code and the husband 
contended that himself and his wife had been living by mutual consent separately for a period of 
seventeen years so as to bring the case within sub-section (4) of section 488, Criminal Procedure Code, 

Held, (1) that mutual consent involves the pepsin etd parties, and if any one of them decides 
to put a stop to separate living, sub-section 4 ctases operate and then the wife gets ber ight to 
claim maintenance subject to such defences as the husband may have under section 488. the 
absence of such defences in the present case the wife would be entitled to her maintenance. 

(2) As regards fixing the quantum of maintenance, such factors as tho husband’s commit- 
ments concerning his own family by his second wife and the sudden drain, the payment of main- 
tenance, would cause upon his er resources would have to be taken into comuderation. 

Petition under sections 495 and 499 of the Gcde of Criminal Procedure, 1898, 
praying that the High Court will be pleased to revise ihe order of the Ccurt of 
the Additional First Class Magistrate of Salem dated 29th June, 1946, and passed 
in M. C. No. 9 of 1946. l ` 

D. Ramaswami Aipangar and S. Kuppuswami for Petitioner. 

O. K. Ramalingam for Respondent. 


The Court made the following ; 

ORDER. —This matter arises out of maintenance proceedings under section 488 
of the Criminal Procedure Code. The husband is the petitioner and he secks to 
set aside the order of maintenance made against him to pay the respondent, his wife, 
a monthly allowace of Rs. 15 as from agth June,.1946. The main contention 
raised on behalf of the petitioner is that himself and the respondent have been 
living by mutual consent separately for a period of seyenteen years. The ndent 
says that the period is only twelve years. Itis not necessary to resolve the difference 
as by mere separate living it cannot be said that the marricd status between the 
husband and the wife has come to an end. Sub-section 4 of section 488 provides 
that the wife will not be entitled to maintenance ifthe parties have been livi 
separately by mutual consent. Mutual consent involves the consent of bo 


Padi 


parties and if any one of them decides to put a stop to separate living sub-section 4 
ceases to operate. Then the wife gets her right to im maintenance subject 
to such defences as the husband may have under section . There are no such 


defences raised here. I agree with the Court below that the respondent is entitled 
to maintenance from the petitioner. As regards the quantum there are several 
factors which have to be taken into account in favour of the petitioner. On account 
of the long separate living of the respondent the petitioner has re-married and has 
some children through his second wife. He has made ccmmitments and after so 
many years a sudden drain of this kind upon his slender resources would simply 
crush him. It is said by the respondent that he has four locms but the Magistrate 
actually finds that he has two looms and he has no immovable property or any other 
source of income. So far as the ondent is concerned ie has been so long 
maintained by her relations. It would appear that she herself has been earning at 
least Rs. 7 per month. Taking all these matters into consideration the amount 
awarded by the lower Court of Rs. 15 appears to be on the high side. It is reduced 
to Rs. 7-8-0 per month from 29th June, 1946. 





_ K.A. ———— Order varied. 
* Œr. R. d. No. 855 of 1946. 18th November, 1946. 
(Ge. BBC No, Gan of 195). - > a Pario, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
A PRESENT :— MR, Jusricg YAHYA ALL 

Mayilvahanam and others .. Petthoners®. 
Boldaace Act (I of 1872), section a5 Assistant Iegpacioy of Customs invested under the Sea Customs Act 
teith powers of arrest, search, seizure—Noi a police the maning of 5.25 af the Evidence Act 
—Statement made to him admissible in evidence. x | i 
The Asistant Inspector of Customs is not a police officer within the meaning of section 25 of 
the Evidence Act as the section should not be extended to other clases of officers merely on the 
Assistant 


kawan ri rag nabi E So, where statements are made by the accused to the 
of Customs, such statements are not hit by section 2% of the Evidence Act and are hence 
admissible in evjdence. 


Case-law reviewed. 

Petition under sections 435 and 439, Criminal Procedure Code, 1898, praying 
that the High Court will be pleased to revise the judgment of the Court of Session 
of East Tanjore Division at Negapatam, dated 6th March, 1946, and pased in O. A. 
No. 3 of 1946, (G. Q. No. 181 of 1945 on the file of the Court of the Additional First 
Class Magistrate, Negapatam). 

V. Rajagopalachariar and K. N. Srinivasan for Petitioners. 

`~ ' The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


The Court made the following 
Orper.—The seven petitioners were convicted by the Additional First Class 
‘strate of Negapatam under rule 84 (3) read with rule 121 of the Defence of 
India Rules punishable under rule 84 (6) of the same rules. On appeal the Sessions 
Judge of East Tanjore at Negapatam confirmed the conviction but reduced the 
centences. The case against the accused was that they transported rice by sea from 
British India to Ceylon which is prohibited under a notification issued under rule 
84. (3) of the Defence of India Rules. The learned Sessions Judge has set out the 
facts with care in his exhaustive judgment. The conviction depends exclusively 
upon thé statements made by ca of the petitioners to the Assistant Inspector of 
Customs who proved them as P. W. 1. The main contention throughout on behalf 
of the accused has been that these statements are not admissible in evidence being 
repugnant to the provisions qf section 25 of the Indian Evidence Act. Under 
that section, no confession made to a police officer can be preved as against a person 
accused of any offence. It is the petitioners’ contention that since the Assistant 
Inspector of Customs is invested under the Sea Customs Act with certain powers of 
search, arrest and seizure he should be deemed to be a police officer for the purpose 
ofsectignas5. In support of this proposition he relies on two decisions of the Calcutta 
and the Bombay High Courts and on a decision of a Bench of this Court in Someshwar 
H. Shelat In rel, e Calcutta decision was that of a Full Bench in Ameen Sharif v. 
Emperor’ and the Bombay case is Nanoo Sheik Ahmed v. Emperor’. That is also a 
decisidn of a Full Bench. Both these cases related to excise officers and it was 
held therein that an excise officer is a police officer within the meaning of section 25 
of the Indian Evidence Act. In this Court, however, the contrary view has been 
uniformly taken upon the lar guage employed in the Madras Excise Act as contra- 
‘stinguished from the language in the Bengal Excise Act and the Bombay Excise 
Act. The Bengal Excise Act makes the excise officers for the of section 25, 
police officera, and it is upon this provision contained in the Bengal Excise Act 
that the Calcutta Full Bench rested its conclusions, The Bombay Excise Act also 
is similar to the Bengal Excise Act. In the Madras Excise Act however there are no 
rovisions which confer the same amount of powers on the excise officers in this 
Bende as in the Bombay and Calcutta Excise Acts. It is for this reason that 
this Court has in a number of decisions held the yiew that upon the construction 


of the Madras Excise Act excise officers in this Province cannot be deemed to be 
roe sii 
+ Or. R.O. No. 279 of 1946. Ist November, 1046. 


(Gr. R. P. No. 272 of 1946). 
; ML J. 368. š LLE 61 Cal. B.). 
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police officers within the meaning of section 25 of the Indian Evidence Act. The 
decisions are Mahalakshmayya v. Emperor and Doraiswamt Nadar v. Emperor? decided 
by Sundaram Chetti, J. and Bardswell, J., sitting separately. The last decisicn 
was by Horwill, J., in Public Prosecutor v. Marimuthu Goundan*. In that case the 
eee on a scrutiny of the relevant provisions of the Madras Excise Act 
observed : 

“Tt to me that as section 25 (Evidence Act) refers only to a Police officer, a should 

aga i Came oe Mee ie l r aan e S 
of the fact that the Evidence Act was introduced at a time when the methods of the Police were much 
more open to attack than they are now.” 
It will be noticed that all these cases are concerned with excise officers, but the 
decision of a Bench of this Court in In re. Someshwar H. Shelat*, on which Mr. Raja- 
gopalachari relied on behalf of the petitioners, was one in which the position of 
oficers of the Commercial Tax Department fell to be considered vis-a-vis the provi- 
sions of Hoarding and Profiteering Prevefition Ordinance. In that Ordinance 
sub-section (9) of section 12 is in these terms: 


owered 
the Central or the Provincial Government in this behalf shall, within the respective areas for whi 


Relying exclusively upon the phraseology employed in that sub-section the Bench 
held as under : 

“That e iba Gaman a LG lice officer within the meaning of the section 
we have no doul the Hoarding and Profiteering Prevention Ordinance 
expresily gives him all the powers, duties and privileges of an officer in of a police station under 
the Code of (k muni ioc eee n ting a cognizable offence within the limits of 


such a statement is reduced to writing it can only be used in accordance with the provisions of sec- 
tion 162 of the Code of Criminal Procedure or section 27 of the Evidence Act.” 


It is thus clear that the concerned officer was deemed to be a police officer for the 
p of section 162 of the Code of Criminal Procedure, because in the Ordinance 
itself it was specifically mentioned that in conducting investigations the particular 
officers shall have all the powers, duties, privileges and liabilities of an cfficer in 
alae a police station under the Gode of Criminal Procedure. The question 
whether such statements are confessions made to a police cfficer within the meaning 
of section 25-of the Evidence Act did not arise there for consideration. The defence 
counsel draws attention to sections 169, 171, 173 and 178 of the Sea Cu8toms Aci 
under which certain powers of search, stopping vessels and searching for gocds, 
arresting persons reasonably suspected, arresting persons escaping and seizing things 
liable to confiscation, have been conferred on the Customs officers, but it will be 
scen that the language analogous to that employed in section 12 (3) of the Hoarding 
and Profiteering Prevention Ordinance is not found in the Sea toms Act, nor 
even language similar to the language employed in the Bengal Excise Act or in the 
Bombay Excise Act. In fact this Court has taken the view as would-appear from 
Horwill J.’s decision cited above that the provisions of section 25 should not be 
extended to other classes of officers merely on the ground of a a 0f function. 
1 with the learned Sessions Judge that the statements given by the petitioners 
in Ee C series before the Assistant ector of Customs, P.. W. 1, are not hit at 
by section 25 of the Evidence Act. 


It is conceded that if these statements are admissible in evidence the guilt of 
the petitioners is established beyond question. The conviction of all the petitioners 
must therefore be confirmed. The only question that remains is one of sentence. 


i Ea AN a se 
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| 
It is pointed out that all the petitioners were boatmen in the employ of a person 
in Geylon. They have been in remand for thirty-four days and they had obviously 
been used by others as mere instruments. The sentences of rigorous imprisonment 
awarded to accused 1, 3, 4 and 6 are reduced to the periods already undergone. 
The sentences of fine against all of them will stand. 


ViPS, i — Convictions confirmed but sentences reduced. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Jusrioœ YAHYA ALI. ` 
A. S. Subramanya Ayyar and others .. Petitioners." 
Panal Code (XLV af 1860), section wen ani harbouring person alleged to have committed 
ce, be Mild cai Pana a a (URE dacoity—Effect—Persons who harboured than— 
of here spe ear al Tor AE E to areca a pee 


in respect of that offence cannot be held guilty of harbouring the alleged offenders under section 
a16-A, Indian Penal Code. z < 
ress v. Steaminatha, (1890) 1 M.L.J. 168: I.LR. 14 Mad. 400, applied ; Rangarwami 
Tare Casa) 55 MLJ. A PLR 52 Mad 73, referred to. 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
raying that the High Court will be pleased to revise the order of the Additional 
Pirm Class Magistrate, Chittoor, dated 25th June, 1946, in C. O. No. 163 of 1946. 
V. T. Rangaswamy Atyangar and K. Kalyanasundaram for Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
The Court made the following 
OrpER.—The case brought against the petitioners as gathered from a part 
of the sheet filed in this case is that they committed an offence under section 
216-A, Indian Penal Code. The allegation against them is that, knowing full well 
that four persons mentioned in the cars sheet had all, along with others com- 
mitted dacoity on the night of 11th February, 1946, at Tirupati by forcibly removing 
the cinema amplifier from police custody and that a case of dacoity had been 
registered against them and that they were wanted in that case, they harboured 
those four persons from 16th February, 1946, to March 1946 with food, shelter 
and money at Tirupati with the intention of screening them from punishment 
and to oa them evade apprehension in P. R. Case Nos. 4 and 5 of 1946. The 
four persons mentioned in the charge sheet as the individuals who were harboured 
by the petitioners were tried along with others for offences under sections 395 and 
953, Indian Penal Code. The Magistrate who tried them found that there was 
no evidenct on record to justify the case being placed before the jury against any 
of the accused therein with regard to either of the ‘offence of dacoity or ee offence 
of assaulting a public servant and that there were no grounds to commit the accused 
to take their trial in the Court of Session. He directed the discharge of the accused 
persons. The result of the discharge is that the four persons cited as P. Ws. 1 to 4 
in the charge sheet in the present case and who are stated to have committed 
dacoity, and in respect thereof harboured by the petitioners have been by a judicial 
order which has become final absolved altogether from any liability in respect 
of the alleged crime of dacoity. 


The question raised upon these facts by Mr. Rangaswami Ayyangar on behalf 
of the petitioners is that in view of the discharge of the four persons, who were 
stated to have been harboured by the petitioners, of the offerce of dacoity the 

rosecution of the petitioners under section 216-A, Indian Penal Code, is untenable. 
ection 216-A reads thus so far as is material to the present case: 

“Whoever knowing or having reason to belicve that any persons have recently committed dm 
coity harbours them or any of them le nl enlace Wd ngelarang Ch or any ofthem from punish- 
ment shal] be punished with rigorous imprisonment for a term w m ay extend to seven years,” 








* Cri. RO, No. 1039 of 1946. 18th November, 1946, 
(Ori. R. P. No. 994 of 1946). l | ‘ 
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The contention of the learned counsel is that the intention tc screen certain persons 
from punishment ia respect-of an offence of dacoity actually committed by them 


‘1s the essential ingredient of section 216-A and no person can he prosecuted in the 


ahsence of a proof of the existence of such intention. When however in law no 
offence of dacoity hae been committed by the persons to whom shelter was given 
there is no question of harbouring them within the meaning of section 216-A. 


The question raised is one of first impressions and though there are a number 


„of decisions bearing upon other similar secticns of the Indian Penal Code, the 


7 


nearest decision bearing upon the point under consideration is the case decided bya 
Bench of this Qourt in Oucen-Empress v. Swaminatha1. That case dealt with an offence 
under section 214, Indian Penal Code, of offering gift or restoration of property 
in corsideratioa of screening an offender. The language employed in section 214 
bears close resemblance to the language of section 216-A where also the intention 
postulated is the inteation of screening any person from legal purishment for any 
offence. Muthuswami Ayyar and Parker, JJ., held in that case that if the main 
offender had been acquitted of the offences of house-breaking and theft and he 
was not liable to legal punishment there was no question of section 214 comin 

into play in the matter of offering a gift, etc., in consideration of screening su 

a person from legal punishment for that offence. The learned Judges observed : 


“It is contended that it is not necemary that an offence should be committed, or that 
the person charged should be really liable to be punished for such offence. o do not, however, 


that an ‘offence had been committed or that a person was guilty of such an offence. The words 
concealing an offence’ ma NAN ney parton om legal pauisianeat for any offence’ ear 
to us to presuppose the commission of an offence, or the guilt of the person screened 

unishment, 


p 
A recent decision of this Court decided by a single Judge, Curgenven, J., in 
Rangastoami In rel, dealt with a case that arose under section 216 of the 
Indian Penal Code. That section deals with harbouring an offender who escaped. 
from custody and whose apprehension has been ordered. The requirements of 
that section are that an order of apprehension should have been issued and the 
persor who was harbourirg knew of the existence of such an order for the apprehen 
sion and with that knowledge concealed that person with the interticn cf pre- 
venting him from being apprehended. It youll bone that the language and 
elements of section 216 are radically different from those of section 216-A. The 
learned Judee had this particular distinction clearly in his mird in referring to 
several casesthat arose under various sections of the Penal Code,namely, sections201, 
203, 212, 213 and 214. He pointed out that in the case of each of theng gections, 
the nature of the offence rightly construed requires that the person in respect 
of whom it was committed had himself committed the offence. He also pointed 
out that the same must be held good with regard to section 214, Indian Penal Code, 
which renders punishable the screening of a person from any offence. He then 
observed : 


“It is clear that no person can be screened from legal punishment for an offence, if he has not 
rendered himself liable to it by his conduct.” 


Having regard to this principle and the clear distinction that exists between 
the language of those other sections and section 216 which the learned Judge was 
considering in that case he was ofthe opinion thatthe requirements of section 216 
were satisfied if it was shown that there was an order of apprehension in force which 
the person harbouring knew when harbouring the person and he did that act for the 
purpose of preventing him from being apprehended. There are decisions of other 
High Courts on the same lines which it is unnecessary to advert to here. The 
principle applicable to such cases is to my mind perfectly clear that when a person 
charged with the substantive offence of dacoity or robbery has been acquitted of 
that offence, another person who is said to have intended to screen him from legal 





1, (1890) 1 ML. 163: I.L.R. 14 Mad. 400. g, (1928) 55 MLJ. 50g: ILR. sa Mad, 73. 
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punishment in respect of that offence cannot be held guilty of harbouring the 
alleged offender under section 216-A, Indian Penal Code. 


The proceedings in C. O. No. 163 of 1946 on the file of the Additional First 
Class Magistrate against the petitioners are quashed. 


K.S. TE Proceedings quashed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice CHANDRASEKHARA ATYAR. 
Mushtoorappa and another f l .. Appellants* 
2. ; - 
Hanumanthappa and another. : Respondents. 
Malicious prosecution—Suit for as—Absence of reasonable and probable cause—Finding of faci— 
Interference in second appeal—Proof of rosecution launched by way of retaliation. ` - 
In a suit for damages for malicious prosecution the question whether there was malice or absence 


of reasonable and probable cause is one of fact and the Court will not interfere in second appeal 
with the finding of the lower Gourt on the point. 


Vydinadier v. Krishnasoami Iyer, (1911) 24 MLLJ. 515: LL.R. 36 Mad. 975 and Cheana Reddt v. 
Venkatansami, (1919) 10 L.W. g14, relied on. 

Narayana Mudali v. Peria Kalathi, (1939) a M.L.J. 296, not followed. 

Whero in a suit for damages for malicious prosecution the ground alleged by the defendants was 
that they would not have started the prosecution but for one of the plaintiffs against them a 
com laint under section 211, Indian Penal Code, after a settlement reached before the Police as the 
result of which the original complaint was refi as ofa civil nature, 


Held, that in such a case the malice became definite and clear beyond doubt inasmuch as tho 
motive which prompted the prosecution was not the laudable one of bringing an offender to justice 
but of retaliating against him because of an attack made by him. 

Appeals respectively against the decrees of the District Court of Bellary in 
A.S. Kos. 132, 133,135 and 196 of 1943, preferred respectively against the decrees 
of the Court of the District Munsiff of ilary in Original Suits Nos. 405, 338, 340 
and 341 of 1942. i 

Ch. Raghava Rao for Appellants. 

Kasturi Seshagiri Rao for Respondents. 

The Court delivered the following 

Jupomenr.—In suits brought for damages for malicious prosecution of the 
plaintiffs on a charge of dacoity, both the lower Courts have found that the prose- 
cution was actuated by malice and was without reasonable and probable’ cause. 
They have gone further and held that the appellants falsely implicated the plaintiffs 
because they happened to belong to the opposite faction, and without any basis 
whatever for thinking that they were really guilty of the offence of dacoity with 
which they were charged. l 


I should have thought that the appellants were concluded by these concurrent 


t 


findings, inasmuch as they are findings of fact. But Mr. Gh. Raghava Rao was. 


able to cite the decision of Wadsworth, J., in Narayana Mudali v. Pena Kalathil, 
as authority for the position that the question whether there was malice or absence 
of reasonable and probable cause on facts found by the lower Courts is a question 
of law that can be gone into in second appeal. This decision is however contrary 
to the views taken by two Benches of this Court in Vydinadisr v. Krishnaswami Iper 

and Chenna Reddi v. Venkataswami*. In the latter case attention is drawn and 
reliance is placed upon the observations of the Privy Council in Pestonji M. Mody 
V. The Queen Insurance Company‘ and dissent is expressed from the view taken by 
Mookerjee, J., in Shama Bibes v. Chairman of Baranagore Municipality’, which is the 





* 8. A. Nos. 782 to 785 of 1945. rath September, 1946. 


I, (1939) 2 M.L.J. 296. 4- bey 10 MLL.J. goo: ILR 25 Bom, 
a. (1911) 24 MLL.J. 515: 1.L.R. 36 Mad. 375. 992 (P.C). 
g. (1919) 10 LW. 3914 a. (1910) ta A.L.J. 410. , ` 
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same as the view taken by Wadsworth, J. The Bench rulings are binding upon 
me, especially as they are supportéd by the pronouncement of the Privy Council. 


Even if it was open to me in second appeal to consider whether the facts found 
by the lower Courts justified the inference they drew about the existence of malice 
and the absence of reasonable and probeble cause, I see no grounds for reaching 
a different conclusion. It has been amply established that the case laid against 
the plaintiffs was false and that they were dei Deakali implicated in the occurrence 
when they were innocent. The ground urged for the appellants that they would 
not have started the prosecution but for one of the plaintiffs filing against them 
a complaint under section 211 of the Indian Penal Code after a settlement reached 
before the police as the result of which the original complaint was referred as of a 
civil nature, makes the position really worse for the defendants as the ‘malice behind 
the prosecution becomes definite and clear beyond any doubt when once it is 
conceded that the motive which prompted ehe prosecution was not the laudable 
one of bringing an offender to justice but of retaliating against him because of 
an attack made by him. l 

It is true that the plaintiffs were committed to the sessions on the charge of 
dacoity and that in the Sessions -Court two of the jurors took the view that they were 
guilty, but these facts cannot serve to neutralize the findings reached by the lower 
urts. sag are circumstances to be borne in mind in scanning the evidence in 

ts Ior 


the sui es for malicious prosecution ; and both the lower Courts have 
had them in mind. = 

The second appeals fail and are dismissed with coats. 

No leave. | 

B.V.V. | - i Appeals dismissed. 


IN THE HIGH COURT OF JUDIQATURE AT MADRAS. 


PRESENT :—Sm SIDNEY WADSWORTH, Officiating Chisf Justice AND Mr. JUSTICE 
GOVINDARAJAGHARI, 


Desu Rattamma EE .. Appellant*® 
U. ; 
Mothey Narayana Rao and others .. Respondents. 
Hindu Law—Joint family—Debts—Newo businass—Test—Business carried on by family in partnership 
with others Continuation by family after dissolution of partnership—If extension of old If new or 
continuation of old business. 


A business carried on for a time by a Hindu joint famil oe pariani ee ne 
De baer co se nan Duane Wika aii enn ¢ partnership, it is carried do by the 

ily itself. i 

Sri Thakur Ram Krishna Murarji v. Ratan Chend, (1931) 61 MLL.J. 665 : L-R. 58 I.A. 173 : LLR. 
53 All. rgo (P.C.), referred to. 

It is quite open to a joint Hindu family tc discontinue ing in partnership with others-or 
to take new persons into partnership provided however the nature o the business cemalis samc. 
The material consideration in such cases is whether the business in question is in its nature the same 
as or so closely allied or similar to the business which was being previously carried on by the family 
as to constitute a continuation or a permissible extension of it. 

Where a family was never exporting any commodities and the utmost that could Be tm citer 
was that the family was buying a commodities in and around Ellore and exporting them either 
to Calcutta or to the touthern dirie, and subsequently butinem was carried on in buying casbew-nut 
in places so far apart from Ellore as Qui > ing 1 j 
country like America, that is a new type of business wholly unlike any which tho family was 
carrying on. There is no objection to a family trade extended to a new ity. 
nature or type of business is the deciding factor, not the particular commodity which is dealt with. 


Damodaram Chetty v. Bansilal Abserchaad, (1926) 55 M.L.J. 471: LL.R. 51 Mad: 711 and Kalender 
Rowther v. Sivapuram Chettiar, (1939) 1 MLL.J. 7535, reterred to. : 


A debt borrowed for such new business is not binding on the share of a minor coparcener, 
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Appeal against tho decree of the District Court of West Godavari, Ellore, 
dated gist March, 1944, and passed in O. S. No. 27 of 1942. 


V. Viyyanna for Appellant. 
T. V. Ramanatha Aiyar and V. S. Narasimhachar for Respondents. 
The Judgment of the Court was delivered by l 


Govindarajachari, 7.—This is an appeal filed by the plaintiff in O. S. No. 27 of 
1942 on the file of the District Judge of West Godavari at Ellore against the judgment 
and decree of that Court dated aist March, 1944, in so far as it refused the plaintiff 
relief against the second defendant's share in the hypothecated properties. The 
short facts necessary for the disposal of the appeal are as follows. 


The first defendant borrowed Rs. 5,000 from the plaintiff on the 25th April, 
1927, and executed a promissory notesin her favour. The promissory note, Ex. P-s, 
stated that the sum was borrowed “for my benefit, i.e., for my business.” This 
promissory note was renewed by another dated the a5th April, 1930, Ex. P-g, 
which was also for Rs. 5,000, the interest which accrued under Ex. P-3, having 
been paid from time to time. _Ex. P- referred to Ex. P-3 as a promissory note 
previously executed and delivered “for my benefit,” the maker of Ex. P-2 being 
again the first defendant. On the 25th August, 1931, the first defendant for 
himself and as guardian of the second Gan his aurasa son whom he had given 
in adoption to his undivided paternal uncle, executed a deed of simple mortgage, 
Ex. P-1, for Rs.°5,700 made up of Rs. 5,639-10-0, being the principal and interest 
duc under Ex. P-2 and a small cash advance of Rs. 60-6-0, hypothecating some of 
the family properties. The plaintiff filed the present suit for recovery of Rs. 10,000 
after having given up Rs. 4,929-13-0 out of the amount of principal and interest 
due under Ex. P-1 on the date of suit. The principal contest was by the second 
defendant. It was alleged by him that he and the first defendant had ceased to be 
members of a joint Hindu family even before 1927, that the amount for which 
Ex. P-3 was executed was borrowed for a business started by the first defendant 
and that the first defendant could not give a valid mortgage of the second defendant’s 
share in the family property for such a debt, assuming that the first and second 
defendants were members of a joint Hindu family in 1927 and 1931. The lower 
Court gave a decree to the plaintiff against the first defendant’s share in the hypotheca 
but dismissed the suit as against the second defendant. It held that the first and 
second defendants were members of an undivided Hindu family in 1927 and 1931 
but that the business for which the suit debt was borrowed was a new business 
started by the first defendant for which he could not as manager of a joint Hindu 


family create a valid mortgage over the share of the second defendant, a minor 
undivjded coparcener. i 


The finding that the first and second defendants were undivided at all material 
times has not been challenged before us on behalf of the second defendant, who 
is the second respondent in this appeal. The argument before us related only to 
the finding of the lower Court regarding the character of the business for which 
the amount was borrowed. It is argued for the plaintiff-appellant that the first 
and second defendants belong to a Vysia family whose hereditary avocation or 
Kulachara is trade or commerce, that the suit debt was borrowed for the purpose of 
a business which should be regarded as an extension of a previously existing family 
business and that it is therefore within the competence of the first defendant as 
manager of such a family to mortgage the family property for such a debt includin 
the share of the second defendant. Alternatively, it is argued that the plainti 
made a bona fids inquiry regarding the purpcse of the loan and was satisfied on 
such inquiry that the first defendant was borrowing the money for a purpose binding 
on the family and that in this view also the mortgage is enforceable against the 
second defendant’s share in the hypotheca. 


It may be stated at the outset that it is established by the eivdence of D. W. 1 
and P. W. g that the amount of Rs. 5,000 was borrowed under Ex. P-g principally, 
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if not wholly, for a cashew-nut business which was being conducted under the 
name and style of American Indian Products Com any. D.W. 1 deposes that 
this business was financed entirely by the first defendant, that the first defendant 
had four partners in it who were alt working partners, one of them having his 
ers in America, that the head off-ce was at Ellore with branches at Quilon, 
Cochin and Trichinopoly and that the business was started In 1924 and wound up 
in 1929 or 1930. e sce no reason to discredit the evidence of D. W. 1 to the 
above extent. It is common ground that the business ended in a loss; but there is 
no acceptable evidence as to the extent of the loss or asto whether the business 
earned any profit in its early years. 


It is claimed for the appellant that this business is a mere extension of the 
business or businesses which were being conducted by the family at a time when 
the branch of the first and second defendants was stil] joint with the other branches 
of the Mother family and reliance is principally placed on the evidence of D. W. 2, 
an elderly member of that family. D. W. 2 deposes that there were originally three 
branches of the Mother family, that he belonged to one branch, that the first and 


with strangers, In the course of his deposition D. W. 2 states as follows : 


"With regard to old trades, our main branches had jointly traded with Kanigolla Siva 
Garu for about 50 years. Tt was also a commission business, That firm was exporting seeds, 
otc., to the southern districts .... There was joint business with Moth ishni in 
fencer had no foreign trade. Mothey Krishniah individually Graded la Calcutta after the 
was closed,” / j 


It is argued for the appellant thai these statements of D. W. 2 show that the family 
was exporting certain commodities to other parts of the country. It is not quite 
clear whether the witness means to state that the two partnerships just referred to 
were exporting goods on their own account to other parts of the country, because 
we find him stating lower down in his deposition that he does not know “in the 
above-mentioned commission kotfus whether there was sclling and p ing.” 
Even assuming that the deposition is read in the way in which the appellant's 
advocate would read it, we io not consider that it carries the appellant’s case much 
further. The appellant’s advocate relies on the decision of one of us in Kalandar 
Rowther v. Sivapuram Chettiar!, in which after discussing the previous decisions of 
the Privy Council and of this High Court, it is stated : 


“that too narrow a construction should not be allowed to be placed an such Tearions as 
family trade or business and that it is absurd to suppose that if a family business be found 
to have consisted in the purchase and sale of one commodity the purchase and salo of another com. 
modity should be held to be outside the scope of the family business that 
Feed WA or Was not a family business was to be determined in each caso with regard to the 

af k sees 

particular enterprise or undertaking was only within the reasonable 

limits of the exercise thereof or really, having regard to its nature or extent, anew speculative 
enterprise,” 

The advocate for the aka ah D ate ey does not ch e the asa of this 

statement of the law with whi we are ir full agreement. e question however 

remains whether the business started in 1924 or thereabouts by the first defendant 

could be regarded as a legitimate extension of an antecedent family business or 








1, {7989} 1 M.LJ.7 I.L.R. 53 All, rgo (P.Q). 


J. 751. 
a. (1931) 61 ML.J. 665: L.R. 58 I.A, 179 ! 
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business carried on for a time by a Hindu joint family in partnership with e 
cannot be regarded as a new business when after the dissolution of the partnership, 
it is carried on by the family itself. Itis not ted for the contesting on- 
dent, nor do we consider that anything turns upon the circumstance that the ares 
nut business was carried on in partnership with strangers or upon the further cir- 
cumstance that those partners had never traded in partnership with this family 
previously. It is we open to a joint Hindu family to discontinue trading in 
partnership with others or to take new persons into partnership provided however 
the nature of the business remains the same. In our opinion, the material consi- 
deration in such cases is whether the business in question is in its nature the same as 
or so Closely allied or similar to the business which was pene previously carried on 
by the family as to constitute a continuation or a permissible extension ofit. It is 
clear from the evidence that the family witn which we are concerned was never 
exporting any commodities to foreign countries and that the utmost that could be 
assumed in favour of the appellant’s case is that the family was buying a few com- 
modities in and around Ellore and exporting them cither to Calcutta or to the 
southern districts. Buying cashew-nut in placesso far apart from Elore as Quilon, 
Cochin and Trichinopoly and exporting itto a foreign country like America isa 
new type of business wholly unlike any which the famil y was previously carrying on. 
It is obvious that export or import trade with foreign countries requires knowledge 
of a kind which is certainly not required for and not acquired by exporting a com- 
modity or two to places within India. The learned District Judge held that the ' 
business started by the first defendant was a new business on the ground that the 
family never did any business in cashew-nut previously. We do not consider this 
a proper way of looking at the question. As has been pointed out in Damodaram 
Chetty v. Banstlal Abesrchand! and Kalandar Rowther v. Sivapuram Chettiar? there is no 
‘objection to a family trade being extended to a commodity which was not previously 
covered by it. As we have already indicated, the nature or e of the business 
is the deciding factor, not the particular commodity which is dealt with. So viewed 
we have no doubt in agreeing with the conciusion of the learned District Judge on 
this part of the case, though not with his reaspning. 


The alternative argument on behalf of the appellant can be shortly dealt with. 
The appellant herself deposes as P.W. 2 that she inquired of B. Kantayya and 
K. Ramachandrudu in regard to the purpose of the Idan which the first defendant 
had asked for and that she was told by them that she could lend him the amount. 
B. Kanta himself deposes as P. W. 3 that it was mentioned that the amount was 
rincipally required for the cashew-nut partnership trade, in which business in 
act itwas actually utilised. The inquiries made by the plaintiff or by B. Kantayya 
on her behalf the result of which was presumably communicated by him to the 
plaintiff, therefore only disclosed that the money was required for the business newly 
started, and the plaintiff must therefore, in order to succeed, establish that it is a 
business for which the first defendant could as manager of the joint family mortgage 
the family property. She has failed to establish this. l 
The decree of the lower Court exonerating the second defendant's share of the 
suit hypotheca is therefore correct and the appeal is accordingly dismissed with 
costs in favour of the second respondent. j 


K.S. | | Appeal dismissed. 





1. (19296) 55 M.L.J. 471: 1.L.R. 31 Mad, 711, a. {1939).1 M.LJ. 751., 
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IN THE HIGH GOURT OF JUDIQATURE AT EAR: 
PRESENT :—Mk. Justiog YAHYA ALI. 


J. S. Mathews ..  Abpellant® 


Dafence of India Rules (19399), rules 81 (4) and f22 and Drags Control Order (1943), - cg 
Prosecution of manager of py pe Jor refusal to sell Glaxo when in possession 
ef it—Reference to rule 122 of the Defence of India Rules in the charge—Necessity—Failure to ree 
= s properly in this respect—Cu undersection 537, Criminal Procedure Code— Medical 

tsclostng the age of the patveni—Refusat to selli—Not an offencs. 


When the manager of a co TAr which falls within the category of retailers as mentioned in 
clause 11 of the Drugs Gontrol O pe Sirsa ae rosecuted under clause 11 of the Drugs Control Order read 
with rule 81 (4) of the Defence of India Rules, he could be prosecuted as manager of the retailer 
company by invoking the aid of rule 122 of the Defence of India Rules. Alth express reference 
to rule 122 is not necessary, the charge should at leas indicate that the person contravened the 
pana of She mila Wer He company Or body oa ee ee NA held 
liable in respect of that contravention rane ere ar m em oe ae h 
the 14 not in this form, if the prosecition roceeded in all its stages as it was adrei 
against oor pany Oel aid lin ieoi d bad aig hera bag inner Bindia id ia Ka DE TENG 
by reason of the defective charge, it cannot be said that there has been any serious prejucica 
Gauss tthe Areial uad Hip areas might De eld to have been cured “by Astin. 597), ae I 
Procedure Gode. 

a c-means anaa pa aa gaen Aa mia akan sag re ie 
below 18 months of age and who use it, A doctor’s certificate which merely stated, without men- 
tioni the name of the parent of the child or even the fact that it was required for a child that Glaxo 
and Glucose-D were csscntial as dict Be WAN D before the retailer and on 
ee rosecuted and con- 
victed under rule 81 (4) of the Defence of India Rules read with II Mi ofthe Drugs Control 
Order. On appeal, 

IT E E E E E E A E A 
refused to sell, to show that Glaxo was for a child below 18 months of age and when this 
important aspect of the matter, as to w er the age of the child was disclosed to the accused has 
not been considered by the Magistrate the conviction cannot be upheld. 


Appeal against a a of the Court of the Chief Presidency M 
Egmore, Madras, dated 28th March, 1946, and pee in Case No. ie of the 
Calendar for 1946. 


V. K. John of Messrs. John and Row for the Accused. : - 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 
The Court delivered the following a = 


Juvawenr.—The ES who is manager of the show rooms of Messrs. 
Spencer and Company, ited, Madras, has been convicted by.the Chief Preai- 
dency Magistrate under rule 81 (4 1) of the Defence of India Rules read with clause II 
of the Drugs Control Order, 1943, and has been sentenced to a fine of Rs. 5,000 
and in default to two months’ rigorous imprisonment. 


The case against the appellant in brief is this: On the roth October, 1045, 


a tin of Glaxo was needed for a sick girl named Rajam one year, P, W. 2 
who was a neighbour was approached by the girl’sfather. P.W. 2 madeenguiriesin 
the market, but as he was not able to get it and on learning that there were stocks 


at Messrs. Spencer and Co., he approached a medical practitioner, Dr. A. Narasin 

Rao (P.W. 1) and obtained from hi a medical certificate, Ex. P-1. Ex. P-1 merely 
states without mentioning the name of the parent of the child or even the fact 
that it was required for a child, that Glaxo and Glucose-D were essential as diei 
for P. W. 1’spatient. It was not mentioned in that certificate that the patient was 





—_ 
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a child one year old. P.W. 2 who is a clerk in the office of the Special Assistant Com- 
mercial Tax Officer went with P. W. 3, the Special Assistant Commercial Tax 
Officer himself, to Messrs. Spencer and Go., at about 3 pm. P.W. 3 
remained outside while P. W. 2 went in and met the accused. The accused is 
admittedly a European who is employed in Messrs. Spencer and Go., and is not a 
salesman at the counter but is occupying a higher position as manager of the show 
rooms. Presumably he is not conversant with Tamil except knowing a few simple 
words. P.W. 2 says that he showed the medical certificate, Ex. P-1 to the accused 
and asked him for a tin of Glaxo. According to P. W. 2, the accused asked hım 
merely whether the certificate was addressed to Messrs. Sr encer and Co., and on 
his reply in the negative the accused told him in Tamil, “No. Go.” P. W. 2 
admittedly spbke to the accused in Tamil althougn he knew English fairly well, 
being a clerk in a public office. Immediately after obtaining the negative rep ly 
from the accused, P. W. 2 went to P. W. 3 who was stationed just outside, and bo 
of them returned to the accused, and P. W. 3 uestioned the accused why he had 
refused to sell a tin of Glaxo to P. W. 2. P. . 3 disclosed to him his official 
-Capacity, and thereupon the accused informed him forthwith that he had refused 
to sell for two reasons, namely, that the age of the patient was not given in Ex. PI, 
and the certificate was not addressed to Spencer and Co. The third reason which 
the accused gives that he did not understand the Tamil words which were spoken 
ên W. 2 was not according to P. W. 3 given out to him then. Immediately 
i this statement, P. W. 3 checked the stock of Glaxo in the shop and found that 
there was substantial stock available. He also examined P. W. 2 and the accused 
and recorded their statements, Exs. P-2 and P-g. In his statement, Ex. P-3, the 
accused gave out that after secing the doctor’s certificate produced by P. W. 2 he 
refused to supply because the age of the patient was not given therein and the 
certificate was not addressed to Messrs. Spencer and Co. Upon these facts the 
accused was prosecuted under clause 11 of the Drugs Control Order read with 
rule 81 (4) of the Defence of India Rules. a 


Learned counsel for the appellant has raised a preliminary objection of a 
technical nature. He contends that the charge is defective and that in consequence 
of the error in the charge he has been substantially prejudiced. ‘The charge does 
not state that the offence was*committed by Messrs. Spencer and Co., and’ that 
the accused being the manager of the company was being charged as such under 
the Drugs Control Order. 


Clause 4 of the Drugs Control Order sai that no person shall carry on 
the busifless of a retailer at any place in British India except under and in accord- 
ance with the conditions of a valid licence. Under clause 7 the licensing authority 
may specify ia the licence the conditions subject to which it is issued and the_licensce 
is bound to comply with.those conditions. Clause 11 provides that no retailer 
shall refuse to sell any drug without reasonable cause. In clause 11, there are four 
categories of ee ns mentioned, namely, manufacturer, importer, wholesaler and 
retailer and Messrs. Spencer and Co., are, for the purposes of this case, retailers. 
The accused in his individual capacity does not fall under any of these categories. 
He-could, therefore, be only prosecuted as the manager of retailer company 
by invoking the aid of rule 122 of the Defence of India Rules. Under that ruleif 
‘the person contravening any of the provisions of the rule is a company or other 
‘body corporate, its manager shall be deemed to be guilty of such contravention 
‘unless he provesthat the contravention took place without his knowledge or that 
he exercised all due eee to prevent nick contravention. Rule 122 has not 
been expressly referred to ın the charge. Although express reference is not necessary, 
the charge should at least have indicated that the person who contravened the 
provisions of the rules, was the company or the body corporate and that the accused 
was being held liable in respect of that act in his capacity as manager of the company. 
In the preamble, in describing the accused, the designation of manager of Spencer 
anti Co. is no doubt used. But in the body of the charge, there are no words to 
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indicate that it was the company that was being charged through its manager, 
the accused, with reference to the principle of liapility enacted in rule 122 ot the 
Defence of India Rules. It is urged for the defence that this defect in the charge 
has caused material prejudice to the appellant, I am not satisfied, however, that 
on that account there has been any serious prejudice caused, since as far as I am 
able to see, the prosecution proceeded in all its stages as if it was directed against 
the company itself and the accused was not in any manner handicapped in his 
defence, by reason of the.defective charge. The error might be held to have been 
cured by section 537, Criminal Procedure Code. 


Coming to the merits of the case, the principal fact to be noticed is that nobody 
interested in the child has appeared in the picture. The chief, ifenot the only, 
persons who have played any part in this affair are persons connected with the 
Commercial Tax Department. The conduct of P. W. 2 was remarkable. - He is a 
clerk and from the ability to speak English that he demonstrated subsequently, 
it is clear that when he first went to the accused and asked him in Tamil for a tin uf 
Glaxo he was doing it with a set purpose. He produced a doctor’s certificate and 
according to him the accused did not even look at it. - He has repeated this statement 
more than once, first in his examination-in-chief and later in his further cross-exami- 
nation. On the contrary, P. W. 3 who went into the shop immediately- with P. W. 2 
stated that when P. W. 2 came back after getting a refusal from the accused he 
told him that the accused had seen the medical certificate and had still refused 
to sell, The conduct of P. W. 2 in talking to the accused in Tamil and in slipping 
out immediately after the accused used the words, “No. Go.” to bring P. W. 3 in 
order to make search of che stock and the incorrect statement that he has mace as 
regards the inspection by the accused of the certificate—these circumstances very 
clearly indicate’ that P. W. 2’s evidence is not worthy of credit. P.W. 3 played 
a relatively minor part. He was told by P. W. 2 that there was a refusal by the 
accused and he-went in. As soon as he went in, the accused told him that since 
the age of the patient was not given in the certificate and since the certificate was 
not addressed to Messrs. Spencer & Co. he kad refused to sell. This is the con- 
sistent position which the appellant had adopted throughout and having regard to 
the provisions of the licence which the company was bound scrupulously to tollow, 
it cannot be said that the attitude ofrefusalon the pagrof the appellant was unjusti- 
fied. As pointed out, under clause 7 of the Drugs Control Order, the licensee is ` 
bound to comply with the conditions of the licence issued to him. The licence 
itself is Ex. D-1. In paragraph 2 of the licence, it is specifically mentioned with 
reference to Glaxo that its retail sale should be regulated by registering the appli- 
cations and distributing only to registered applicants. The direction is that only 
10 per cent. of the total supply should be reserved for emergency demands to be 
issued to those who produce medical certificates. Lastly, it is provided in the 
licence that Glaxo should be sold only to those who have children below 18 months 
of age and who use it. It was imperative, therefore, for the company and its 
officers to satisfy themselves before issuing even a single tin that the person who 
was to use it was a child below 18 months of age. In the present case, there was 
absolutely nothing before the appellant, at the time when he is said to have refused to 
sell, to show that it was required for a child below 18 months of age. The natural 
conduct on the part of a person who was in sore need of a tin of Glaxo for a sick 
child would have been to question the person who had refused to sell why he did so 
and if he was told that there was no mention in the certificate about the age of the 
child he would have immediately furnished to the company satisfactory evidence 
about the age of the child. But apparently the object of P. W. 2 was not to secure 
a tin of Glaxo but to lay a trap and it is for that purpose that he had P. W. g at his 
elbow and the promptitude with which P. W. 2 ran out.as soon as the accused 
used the words “No. Go.” and P. W. 3 came in and the search was made shows 
that the entire transaction was mala fide and pre-arranged. 


It must be noted before concluding that the most important aspect of the matter, 
namely, whether the age of the child was disclosed ta the appellant before the tin 
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of Glaxo-was asked for, was-not considered by the learned Chief Presidency Magis- 
trate although the point was definitely raised before him and it has so happened 
that this appeal has turned wholly upon that question. In the view I have taken 
on this matter, it is not necessary to examine the other reasons that have been given 
by the accused for refusing to supply the tin. From any point of view, I am unable 
to agree with the conclusion of the Chief Presidency Magistrate that that the 
refusal in this case by the appellant to sell to P.W. Q a tin of Glaxo on roth 
October, 1945, was without reasonable cause. 


The ao ee is allowed and the conviction and sentence are set aside ; the fine 
if paid shall be refunded. 


VS. a Appeal allowed. 


\Exp or VotumE, 1946—I1.] 
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refuse to allow examination in chief of the witnesses at the de 

——————Charge of offences under Ss. 426 and 352, Penal Code— 

- Summons procedure followed up to a certain stage—Evidence 
disclosing offences under Ss. 379 and 352 of the Penal Code— 
` Adoption of the warrant case procedure—Propriety Rep. 279 

————-Tahsildar who had given evidence for prosecution succeeding 
the magistrate who was trying the case—Propriety of T 
case—Consent of accused to such trial—Effect Rer. ba 

“DECREE—Compromise decree in partition suits—Preliminary decree 
followed by final decree—If necessary for execution NG 

DEFENCE OF INDIA ACT (1939), S. 19~Arbitration award in 
respect of property occupied under sub-clause (2) of r. 78 of the 
Defence of India Rules—Appeal to High Court not barred i 

DEFENCE OF INDIA RULES (1939), r. 75-A (7) and r. 119 (1) 
—Tender of notice requiring the person to furnish information as 

to paddy—Refusal of notice—Prosecution for contravention of 

notice os 

—_——1. 81 (4) and Kerosege Control Order (1942), cd. 12— 
Person coridutting a solitary transaction of sale of one tin of 
kerosene—If- “dealer” or “retailer” “carrying on business”— 
Absence of registration as such dealer—If contravention of 
Kerosene Control Order ue 

r. 81 (4)—X accused of selling paddy to Y and Z who were 

also accused—Statements by Y and Z that they purchased paddy 

from X—If admissible as substantive evidence against X 2i 

r, 130—Scope—Facts constituting offence of contravention 

_ of rules set out—Mention of mile contravened—If essential to 
confer jurisdiction on Court ies 

DRUGS CONTROL ORDER (1943), S. 9 (a@)—Read with Defence 
of India Rules, r. 81 (4) as it stood before its amendment on 17th 
July, 1945—-Sale in contravention of Control Order by servant or 
agent of dealer—Liability Rep, 400 .. 

EVIDENCE ACT (I OF 1872), S. 25—Applicability—Transport of 
rice from British India by sea to Ceylon in contravention of -noti- 
fication under r. 84 (3) of the Defence of India Rules—Proseoution 
for—Statements made by accused to Assistant Inspector of Customs 


—If inadmissible as repugnant to the provisions of S. 25 of th 
Evidence Act. . Rep. 480 .. 











“CRIMINAL PROCEDURE CODE (V OF 1898), Ss. 488, 489 and | 


Pace 


51 


32 


18 


52 


42 


EXECUTION—Executing Court when can go behind decree and 
refuse execution—Inalienable property—Execution against—Stay 
of a 
——Lands subject to assessment cf Rs. 44 valued at Rs. 100 in 
sale proclamation—Judgment-debtor having notice of such valua- 
tion and asking for adjournments waiving fresh proclamations— 
If can ask that sale held in’ pursuance of proclamation should be set 
aside on the ground of gross under-estimate 
FOOD GRAINS CONTROL ORDER; r. 3—Private individual pur- 
chasing a little over two maunds of food grains for oe 
consumption—Sale and purchase—If offences 
GOVERNMENT OF INDIA ACT 61935)—Offences speed 
before 30th September, 1946 in contravention of rules and 
Ordinances made under Defence of India Act—Prosecutions for 
—If can be commenced or continued after that date—Ordinance 
XI of 1946—Validity and effect a 
———S. 205—Granting or withholding certificates—Procedure— 
Duty of High Court Rep. 128 
GUARDIANS AND WARDS ACT (VIII OF 1890), S. 25— 
Illegitimate child by continuously kept concubine of Sudra— 
Father if entitled to custody in preference to the mother Rep. 318 
HINDU LAW—Adoption by widow—Consent of husband’s undivided 
co-parceners wrongfully withheld—Consent of divided sapinda— 
Sufficiency for validity of adoption 
—— Contract for sale of family property by manager—Specific 
performance—If{ can be refused on the ground that there are minor 
coparceners—Alienations by guardian of minor and alienations 
=~ by manager of joint Hindu family—Distinction Rep. 207 .. 
————Gustom—Nattukottai Chetty community—Stridhanam of bride 
invested with her husband—Nature of interest of her children in 
it—Husband if debtor or trustee Rep. 262 .. 
— Dancing girl community—Legitimate daughter leading pro- 
miscuous life—Son of—If entitled to rights of daughter’s son 
under the Hindu law—Tllegitimate offspring—Right of succession. 
Joint family—Partition—Essentials of—Mere cultivation and? 
enjoyment of defined pieces of land separately by each copar- 
cener—If sufficient to establish partition 
Maintenance—Claim against father for maintenance—Arrears 
of maintenance—Circumstances in which can be awarded 
—Reversioner party to transaction Dy widow —Estoppel 
Rep. 462 











——-Widow—Alienation—Necessity — Ba eng — Onis Pe 
sumptions—Limits—Absence of challenge by a a a 
sumption from 


HINDU WIDOWS RE-MARRIAGE ACT (XV OF 1856), De 2 
Property given to widow in full settlement of her claim for main- 
tenance—If liable to divestiture on re-marriage Rep. 377 


HOARDING AND PROFITEERING PREVENTION ORDIN- 
ANCE (XXXV OF rato Potente en ee 
—If “dealer” 

———S. 6—Profit of 20 per cent.—Computation—Absent partner 
—If can be liable as dealer 


PaGE 


35 


21 


18 


10 


HUSBAND AND WIFE—Suit against husband for maintenance— 
Adjournment to enable parties to see if they could, live together 
Subsequent reporting after living together that ıt was im- 
possible—Cause of action if wiped out oa 

IMPARTIBLE ESTATE—If holder can sue for declaration that his 
lease and promissory note were not binding on the successor—osuit 

_ by holder for declaration that a promissory note and lease executed 
by him were not binding on him on the ground that they were 
vitiated by coercion, undue influence and fraud—Death of plaintiff 
Legal representatives if can amend plaint by saying that the lease 

“ and promissory note were not binding beyond the life time of the 
predecessor in the absence of negessity Rep. 373 

INDIAN PENAL CODE (XLV OF 1860), S. 216-A—Gist of 
offence of screening persons who had committed dacoity—Acquittal 
of persons charged with main offence of dacoity—Persons who 
had screened them—lIf can be proceeded against for offence under 
S. 216-A, Indian Penal Code Rep. 482 .. 

INJUNCTION—Encroachment by building by defendant—Delay in 
applying for mandatory injunction—Effect—Relief which plaintiff 
can be granted - 

INSURANCE—Lapsed policy—Insurance company agreeing to revive 
on payment of premium and penalty—Remittance by money order 
—-Death of insured before amount reaching the company—Policy 
if revived and in force Rep. 253 .. 

LANDLORD AND TENANT—Tenant leaving house in possession of 
his licensee and going to live elsewhere—If terminates tenancy— 
Possession of such licensee to be deemed to be that of lessor .. 

LEASE BY ALL THE CO-SHARERS—Obstruction to lessees b 
one of the co-sharers—Remedy of other co-sharers e 

LIMITATION ACT (IX OF 4908), Art. 96—Applicability—Mistake 
in sale held in execution—Claim by auction purchaser for return 
of the purchase money—Limitation—Starting point Rer. 231 

- Art. 120—Suit by attaching decree-holder to declare that sale 
of property sought to be attached was sham and nominal—Start- 
ing point of limitation ee 

————Arts. 181 and 182 (5)—Bond executed by sureties agreein 
to pay double the value of articles in case they failed to produce 
the articles attached and left in their possession whenever called 
upon to do so—Execution petition against the sureties—Limitation. 

MADRAS AGRICULTURISTS’ RELIEF ACT (IV OF 1938)— 
Remand of suit for fresh disposal after holding that Act (IV of 
1938) does not validly affect promissory notes—Subsequent com- 
ing into effect of validating Ordinance No. XI of 1945—If affects 
finality of decision implicit in the order of remand ki 

————S§Ss. 19 AND 12—Decree not containing any provision for 
payment of subsequent interest—Scaling down—6% per cent. 
interest on scaled down amount from 1st October, 1937, under 
S. 12 of the Act—If can be ordered de 

MADRAS CIVIL COURTS ACT (HI OF 1873), Ss. 12 and 13— 
Suit valued lower than it ought to be and heard and decided by 
District Munsifi—Forum of appeal—High Court or Subordinate 
Judge’s Court eO i - 
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25 
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11 
Pace 
MADRAS DEBT CONCILIATION ACT (XI OF 1936 as amend- ` 
ed subsequently), S. 5—Amended provisions not retrospective .. 23 
MADRAS ESTATES LAND ACT (I OF 1908)—Contract for pay- 
ment of enhanced rent before passing of the Estates Land Act— 
» If can be presumed merely from long continued payment at higher 
rate 5i 33 
————S. 3 (2) (1)—Subsequent grant out of a larger grant by the 
grantee which had been separately confirmed at the time of the inam 
settlement—If an estate a t9 
———Ss. 140 and 189—Suit by Mittadar against Dasabandamdar for 
recovery of expenses of repairing tank—Jurisdiction of Civil Court 
whether barred—Repairs effected in »pursuance of order under 
Madras Railway Protection Act (IV of 1886)—Dasabandamdar . 
—If liable for expenses incurred by Mittadar dee E 
———5. 189—Senior proprietor of a village distraining movable 
property of another proprietor for contribution for alleged arrear 
of land revenue—Suit for damages for wrongful distraint— 
Jurisdiction of Civil Court z% 
MADRAS GAMING ACT (OI OF 1930), S. 4 (2)—Scope—Betting 
in public street—Offence—Horse which is backed not running— 
Betting if ceases to be offence Rep. 332 .. ` 3l 


MADRAS HEREDITARY VILLAGE OFFICES ACT (IU OF 

1895), Ss. 3, 10 (2) and (3), 11 (2) and (3) and 12—Claim to 

office of village karnam— Jurisdiction of Revenue Courts—Decision l 

of Revenue Courts—If can be challenged by suit in Civil Court .. 39 
MADRAS HINDU RELIGIOUS ENDOWMENTS ACT (II OF | 

1927), S. 78—Jurisdiction of Courts under—Scope of—If limited . 

to admitted endowments | ee "23 
MADRAS HOUSE RENT CONTROL ORDER“(1941), cl. 7-A (2-A) 


—Order of Rent Controller—Execution of by Principal Subordinate 
Judge—Appealability—Civil Procedure Code (V of 1908), S. 47 





19 








—Applicability 21 
MADRAS LOCAL BOARDS ACT (XIV OF 1920)—Successive. E 

presidents of Panchayat Board—Liability to surcharge in respect 

of loss caused to the Board by their negligence in not collecting 

arrears of kist—Test of liability for loss < : i 39 
= Ss. 193 and 207 and Schedule VII, item (q)—Storage and 

boiling of paddy without licence—If offences Rep. 350 .. > 12 
—-- Ss. 193 and 207—Occupier burning bricks without licence— 

Owner of the place if can be made liable l Rer. M8 .. 12 


MADRAS PREVENTION OF ADULTERATION ACT (OI OF `` 
1918), S. 5 (1) (d) and Rules framed under—R. 20—Offence ~- 
punishable under—Gist of—Sale of “hot milk” containing 13 per. 
cent. of water and deficient in milk fats and milk solids—If offence 
—Intention in adding water—Relevancy < Rep, 311 .. 24 


MADRAS SUPPRESSION OF IMMORAL TRAFFIC ACT (V OF 
1930)—Girl falling within the operation of the Act—If can be 
directed to live in a rescue home attached to the Vigilance Associa- 
tion—Madras Probation of Offenders Act (III of 1937) —If 
applicable ae 


12 


MADRAS SUPPRESSION OF IMMORAL TRAFFIC ACT (V OF 
1930), S. 12 (1) and Madras Borstal Schools Act (V of 1926), S. 8 
—Person convicted under S. 12 (1) of Suppression of immoral 
Traffic Act—When can be ordered to be detained in Borstal School. 


MADRAS TENANTS AND RYOTS PROTECTION ACT (XVII 


OF 1946), S. 4, cls. (1) and (9)—Applicability—Person in Malabar 
taking lease of land for a period of six months for the purpose of 
storing timber—Decree for eviction for holding over—Execution 
—Lessee—If “tenant” entitled to benefit of Madras Act XVII of 
1946° and to obtain stay of execution of the decree for eviction. 

MAHOMEDAN LAW—Gift—Delivery of possession—Evidence—Deed 
reciting delivery of possession—Inference as to delivery of 
possession 

MALABAR TENANCY ACT (XIV OF 1930), S. 14 cl. (5), Gs 
amended in 1945)—Is applicable to pending cases—Landlord exa- 

himself and stating that he bona fide wanted the property 

‘for his own use—No independent evidence on behalf of tenant— 
Order for eviction—Propriety 

MINORS—Decree and sale in execution against Alyasanthana fig 
—Minor members. of family if can avoid decree or sale in execution 
on the ground of gross negligence of their mother the Yajamarths. 

MORTGAGE—Clause providing for pre-emption in favour of mort- 
gagee if mortgagor were to sell during period of kh gs 
on equity of redemption ` 

MORTGAGE WITH LEASE BACK—Construction—Provision that 
the rent shall be paid from the current year onwards every season 
before 30th Makaram—For balance of rent and interest the equity 
of redemption, other propertieg and lessees liable—Charge created 
—Extent 

PENAL CODE (XLV OF 1860), S. 34 Applicability Essentials — 
Common intention developing in the course of offence—Conviction 


of all. the accused—Propriety Rep. 137 . 
——S. 496 —Waylaying and tying tak round neck of girl—When 
amounts to offence under the section Rer. 428 


PRACTICE—Appeal—Person who has appealed against the decree and 
whose appeal has been dismissed—If can prefer memorandum of 
cross-objections after such dismissal 

.___—Appeal—Suit for damages for malicious prosecution—Con- 
current findings that there was malice or absence of reasonable and 
probable ‘cause—Findings of fact which cannot be gone into in 
second appeal Rep. 484 

—————Order amending decree—Appealability 

~ Partition suit—Preliminary decree that plaintiff was entitled to 
his share free of the encumbrance set up by a mortgagee from 
other coparceners—F inal decree—Notice to contesting mortgagee—lIf 
essential 

Partition suit—Right of defendants to ask for the determination 
of their shares and delivery over to them 

—————Second appeal—Judgment referring to’ evidence admissible : as 
against one of the defendants but ‘not against the others 
—Interference—Evidence Act (I of 1872), S. 157—Recital in 


document executed by: witness as to possession—If corroborative 
evidence ; 
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PRACTICE—Witness disclosing during his examination existence of 
some account books of his—Court if can order him to- produce them 
and inflict summary penalty of fine for their non-production 

Rep. 141 


PRESIDENCY TOWNS INSOLVENCY ACT (I OF 1909), S. 103 
(b) (it)—Gist of offence under—Insolvent ordered to pay monthly 
allocation subsequently earning salary from employment—lIf bound 
to disclose his new income to the Official Assignee Rer. 333 

PREVENTION OF CRUELTY TO ANIMALS ACT (XI OF 1890) 
—Animal said to have been treated in a cruel manner—If can be 
ordered to be confiscated—-Criminal Procedure Code (V of nee 
S. 517—If applicable 


PROVINCIAL INSOLVENCY ACT (V OF 1920)—Sale of property 
in execution of mortgage decree—Private sale of same property by 
Official Receiver for a higher price and deposit of such money for 
setting aside the prior sale in execution—Subsequent offer by other 
creditors of still larger amounts—If ground for setting aside the 
private sale by the Official Recejver 

S. 4—Application under—If equivalent to a suit for purposes 
of limitation 

—_———Ss. 4, 47 and 54-A—Application under Ss. 4 and 47—If can be 
treated in appeal as one under S. 54A 

——_S. 35—Annulment of adjudication—Petition for adjudication 
alleging as acts of bankruptcy (1) a mortgage, (2) a sale and (3) 
a lease—Application by receiver under Ss. 53 and 54 to set aside the 
mortgage and sale unsuccessful—Lease terminating by efflux of 
time—Effect—Annulment of adjudication—If can be resisted 

————S. 42 (1) (a)—Assets not of a value equal to eight amnas in 
the rupee of the unsecured liabilities of the debtor—If an absolute 

bar against discharge 

———S. 45 Anala of adjudication—Effect on prior execution 
proceedings against debtor started without sanction of Insolvency 
Court—Such application if saves limitation as one made in accordance 
with law 

—_——S. 78 (2)—-Decree subsisting on date of adjudication—Execution 

' after annulment—Limitation—Exclusion of period when insolvency 
proceedings were pending—Decree-holder filing execution aaa: 
without leave of Insolvency Court—Effect 

PROVINCIAL SMALL CAUSE COURTS ACT’ (IX OF 1887 ), 
Sch. II, Art. 35 (ii)—Applicability—Suit by vendee for recovery 
of money paid for goods contracted to be sald but not delivered—If 
excepted suit—Value of suit less than Rs. 500—Second appeal if 
lres—Crvil Procedure Code (V of 1908), S. 102 

RAILWAYS ACT (IX OF 1890), Ss. 72 (2) and em eee 
signor asked to pay higher rates not prepared to pay such rates and 
executing risk notes absolving company from any liability—Goods 
lost by misfeasance of railway servants in carriage by a a 
Company, if absolved from liability 

———S. 75—Applicability—Goods loaded by consignor in waggon 
but not in parcels or packages—Effect 

REGISTRATION—Mistake in entering a charge or mortgage in ihe 
wrong book—Subsequent alienee—If bound by the charge or mort- 

Rep. 355 


— 
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24 


25 


41 


45 


19 


43 


10 


14 


REGISTRATION ACT (XVI OF 1908), S. 49—Partition list inad- 
missible for want of registration—Oral evidence cannot be permitted 
to prove ition 

———S. 7/—Suit under—Scope—Probabilities and surrounding 
oe ee 
about the execution of a challenged will or sale deed 

RES JUDICATA—Persons brought on record as legal AN LAN 
in execution proceedings remaining ex parte—If barred from 
subsequently questioning the liability of the properties to attachment. 

SUCCESSION ACT (XXXIX OF 1925), S. 214 (2)—Decree for 
arrears of rent of agricultural land, interest thereon and costs—Exe- 
cutability by legatee of decree-haqjder without succession certificate. 

. TRANSFER OF PROPERTY ACT (IV OF 1882), S. 6 (dd) and 
(e)—Transfer of a personal right to claim arrears of maintenance 
—Validity—Transferee cannot be impleaded as plaintiff on death 
of transferor pending her suit for arrears of maintenance 

—————S. 39—Scope and applicability—Hindu wife—If entitled to 
charge on income of husband’s immoveable property—Husband’s 
debts—Precedence—Alienation for such debts—If can be challenged 
by wife claiming maintenance 

S. 50—Scope—Lessee paying rent to his lessor after know- 
ledge that his lessor had no title—If entitled to claim benefit of 
S. 50, Transfer of Property Act, against claim by real owner for 
ae. or profits—Section if applies to advance of rent 

3—Partition in Hindu joint family allotting smaller share 
to the father with intent to defeat creditors—Right of creditors to 
ignore such partition and proceed in execution against proper 
share which ought to have been allotted Rep. 404 

———S. 55 (4) (b)—Vendor’s lien—If extends to money directed 
to be paid by the vendee to third parties 

Ss. 76 (h) and 77—Mortgagee in possession—Duty to account 
for income 

——-S. 111 (g)—Forfeiture of agricultural lease by breach of 
covenant against alienation—Notice before institution of suit— 
Necessity—Settlement conferring vested interest on ee 
subjtct to life interest on settlor—If alienation 

WRIT OF CERTIORARI—Government of Madras (Food Depart 
ment) constituting local committees for procurement and distri- 
bution of food—Nature of powers—Cancellation of election to 
the committee—Order if can be quashed by Court by the issue of a 
writ of certiorari at the instance of a person elected 
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INDIA ACTS, 1946. 





THE WORKMEN’B COMPENSATION (AMENDMENT) AOT, 1946. 


Aor No. I or 1946. è 
[28th February, 1946. 
An Aot further to amend the Workmen’s Compensation Api, 1928. 


Waras it is expedient further to amed the Workmen’s Compensation Act, 1928 
(VII of 1928), for the purposes heretnafter appearing; 


It is hereby. enacted as follows:— 
L This Ast may be called THs Wonmecan’s O0MPIPABA- 
Bhort title. f TION (AMENDMENT) AOT, 1946. 
2. Sub-sectlon (1) of section (2) of the Workmen’s 
Amendment of section. Compensation Act, 1928 (hereinafter referred to as the sald 


4, Aet VIII of 1928. Act), in sub-clause (#) of clause (mn), for the word ‘‘three’’ 
the word ‘four?’ shall be substituted. 
Amendment of Schednle ; 
IV, Act VIOI of 1938, ` 3. In schedule IV to the said Act, for the entry— 
ff 200 ae 4,000 5,600 30 o” 
the following entries shall be substituted, namely — 
** 300 300 4,000 5,600 80 o 
" 300 c. 4800 6,300 go 4 o” 


THR INDIAN MINES (AMENDMENT) AOT, 1946. 





Aor No. IL or 1946. 


° LESA Fsbrwary, 1946. 
An Aot further to amond iho Indian Mines Aci, 1928. 
Waras it is expedient further to amend the Indian Mines Act, 1928 (IV of 1928), 


tor the purposes hereinafter appearing: 
It is hereby enacted as tollows:— 


t This Aet May be called Tam INDIAN MINES AnD- 

Short ttle. MENT) AoT, 1946. = 
Amendment of section 2 In section 80 of the Indian Mines Act, 1928, after 
80, Act IV of 1928. clause (bb) the following clause shall be inserted, namely:— 


‘t (bbb) for requiring the maintenance at or near pit-heads of bathing places equip- 
ped with shower baths and of locker-rooms fcr the use of men employed in mines and of 
#lunilar and separate places and rooms for the use of women in mines where women arp 


"8. In sub-section (5)/ of section 81 of the Indian Mines 
Amendment of section Act, 1928, after the word, brackets and letters ‘‘clause (bb)?? 
81, Act IV of 1928. the words, brackets and letters ‘‘or clause (bbb)? shall be 


THH OODE OF ORIMINAL PROOEDURE (AMENDMENT) AOT, 1946. 


Act No. FAI or 1946. 
[28th Fobrwary, 1946. 
An Aot further to amond the Code of Criminal Procedure, 1898. 
wW ft is expedient further to amend the Code of Criminal Procedure, 1898 (V 
ot 1898), os the purposes hereinafter appearing; 
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It is hereby enacted as follows:— 5 

L This Act may be called Taw Cona or EIMINAL PRO- 
Short title. CEDURE (AMENDMENT) AOT, 1946. 
9. In seetion 528 of the Code of Oriminal Procedure, 
Amendment of section 1398 after sub-section (1) the following sub-sections shall be 
528, Act V of 1898. inserted, namely :— 

‘(1-A) At any time before the trial of the case or the hearing of the appeal has 
commeneed before the Additional Sessions Judge, any Sessions Judge may recall any caso or 
appeal which ho has made over to any Additional Sessions Judge. 

(1-B) Where a Sessions Judge withdraws or recalls a case under sub-section (1) or 
recalls a case or appeal under sub-section (1-A), he may either try the case in his own 
Court or hear the appeal himself or make it over in accordance with the provisions of this 
Code to another Oourt for trial or hearing, as the case may be. 


` THE OODE OF ORIMINAL PROCEDURE (SECOND AMENDMENT) AOT, 1946. 


y 
Aor No. IV or 1046. 
[8th Fobrwary, 1946. 
An Act further to amond the Code of Crimmal Proceduro, 1898. 

Wuaensis it is expedient further to amend the Oode of Oriminal Procedure, 1898 (VY 
of 1898), for the purpose hereinafter appearing ; 

It is hereby enacted’ as follows :— 

L This Act may be called THE Conu or Orman Pro- 
Short title. CEDURE (SEOOND AMENDMENT) Aor, 1946. 
2. In section 426 of the Code of Crimmal Procedure 
ent. of section 1898, after sub-section (2A), the following sub-section shall 
426, Act V of 1898. be inserted, namely :— 

‘¢(2-B) Where a High Court is satisfied that a convicted person has been granted 
special leave to appeal to His Majesty in Counci against any sentence which it has im- 
posed or maintained, or has been granted leave to appeal to His Majesty in Council against 
an order of the Federal Court on am appeal from the High Oourt involving the imposition 
or maintenance of a sentence it may if it so thinks fit order that pending the appeal the 
sentence or order appealed against be suspended, and also, if tHe said person is in confine 
ment, that he be released on bail’’. 


THA PROFESSIONS TAX LIMITATION (AMENDMENT) AOT, 1946. 


š er! 
Aor No. V or 1946. 
[238th February, 1946. 
An Act to amaad the Profesnons Tam IAmstation Act, 1941. 
WuHesras it is expedient to amend the Professions Tex Limitation Act, 1941 (XX of 
1941), for the purpose hereinafter appearing; 
Tt is" hereby enacted as follows:— 
Short title. L This Aet may be called THE Prorrssions Tax LIMI- 
— TATION (AMENDMENT) ACT, 1946. 


Aswan Sched 2 To the Schedule to the Professions Tax Limitation 
Act XX eee e Act, 1941, the following item shall bs added, and shall be 
` : deemed always to have been added, namely :— 


‘‘5. The tax on companies, imposed under section 110 of the Madras City Munici- 
pal Act, 1919 (Madras Act IV of 1919).”’ 


THE INSURANOB AMENDMENT AOT, 1946. 


Aon No. VI or 1946. 
[20¢h Marck, 1946. 
An Aot further to amond the Inswrance Aot, 1988. l 


WHEREAS lt is expedient further to amend the Insurance Act, 1988 (IV of 1988), for 
the purposes hereinafter appearing; It is hereby enacted as follows:— 


Short titla. ne eae TT may be called Toe Insunance (Awenn 
Amendment of secțtlon 2 In section 2 of the Insurance 1988 (hereInaf 
2, Act IV of 1983. referred to as the sald Act) ,— oe | wi 
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(a) for clause (2) the following clause shall be substituted, namely :— 

“*(8) “poHey-holder’ Includes a person to whom the whole of the interest of the 
policy-holder in the policy is assigned once and for all, but does not inelude an. 
eaten whose interest in the policy is defdéasible or is for the, time being subject to any 
con an;”” 

(b) im clause (15), after the words ‘‘who shall’’ the words and figures ‘‘after the 
8l4t day of Desember 1958’’ shall be inserted. 

Amendment of section 

(a) In subsection (1), after the words ‘‘from the Superintendent of Insurance a 
certificate of registration’’ the words “for the particular class of insurance’ business’’ shall 
be inserted; 

(b) in clause (g) of sub-sectlon (2), for the words ‘‘preseribed fee’ for registration 
being not’ the words ‘‘recaipt showing payment in the presribed manner of the prescribed 
fee which shall not be?” shall be substituted; 

(o) in sub-section (4), for the words ‘‘nmy cancel the registration of an insurer if 
the Insurer has failed to have the registration renewed’? the following shall be substituted, 
namely :— i 

“may cancel the registration of an insurer— . 

(f) if the insurer has failed to have the regisiration renewed, or 

(9) if the Buperintendent of insurance has rewson to beHeve that any claim upon 
the insurer arising in India under any polley of insurance remains unpaid for three months 
afier inal judgment in regular course of law, or 

(A) if the insurer fails to comply with an order under section 8-B’’; 

(d) in subsection (5), for the words, brackets, letters and figures ‘‘clause (g) of 
sub-section (4), clause (o) of sub-section (4), or because the insurer has failed to have the 

tion renewed,’’ the words, brackets, letters and figure ‘‘elause (a), clause (¢), clause 
(f), clause (g) or clause (A) of sub-section (4),’’ shall be substituted; 

(a) In sub-section (5-0),— 

(i) for the words, brackets, letters and figures ‘‘elause (a) of sub-section (4), clause 
(6) of sub-section (4), or because the insurer has failed to have his registration renewed, ’?” 
the words, brackets, letters and figure ‘‘clause (a), clause (¢), clause (7f), clause (g) or, 
clause (A) of sub-section (4),’’ shall be substituted; 

(#) after the word ‘‘aceepted,’’ the words, brackets, letterą and figures “or satisfies 
the Superintendent of Insurance that no claim upon him such as is referred to in elause (9) 
of sub-section (4) remains unpaid or that he hes complied with the order under section 
8-B,’?’ shall be insert&d; k 

(7) in subsection (5D), for the words, brackets and figures ‘‘a registration is can- 
celled under sub-section (4) and the insurer is a company incorporated under the Indian 
Uonrpanies Act, 1918, or under the Indian Companies Act, 1882, or under the Indian Oom- 
panies Act, 1866, or under any Act repealed thereby, the Superintendent of Insurance shall, 
as soon as may be” the words, brackets and figure ‘‘the registration of an insurance 
company is cancelled under sub-section (4), the Superintendent of Insurance mgy,’’ shall 
be substituted ; 


(g) in sub-section (6), for the words ‘‘The Superintendent of Insurance’? the words, 
figures and letter ‘‘Subject to compHanes with the provisions of sections 5, 10 and 88 and 
of any order made under section 8-B, the Superintendent of Insurance’? ba substituted; 

(A) after sub-section (6), the followmg sub-section shall be inserted, namely:— 


‘*(7) The Superintendent of Insurances may, on payment of the preserfhed fee which 
shall not exceed twenty-five rupees, issue a duplicate certificate of registration to replace a 
certificate lost, destroyed or mutilated, or in any other case where he is of opinion that the 
issue of a duplieate certificate is necessary’’. 

Insertion of new section 4 Afer section 8-A of the said Act the following seetion 
8-B in Act IV of 1988. shall be inserted, namely :— 

‘*8-B. Certifloatton of sowndnsss of torms of Kfs tnewrances business.—If, when 
ecnsidering an application for registration under section 8 or at any other time, it appears 
to the Superintendent of Insurance that the assured rates, adventeges, terms and condi- 
tioas offered or to be offered in connection with Hfe insurance business are in any respect 
not workable or sound, he may require that a statement thereof shall be submitted to an 
actuary appointed: by the insurer for the purpose and approved by the tendent of 
Insurance, any may by order in writing further require the insurer to within such 
time as may be specified in the order such modifleatiois in the said rates, advantages, terms 
or conditions, as the case may be, as the said actuary may report to be necesary to enable 
him to certfy that the said rates, advantages, terms and conditions are workable and sound.’ 
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Amendment of section . = 
4, Act IV of 1988. 5. In section 4 of the said Ach 


(a) im subsection (1) ,— 

(i) the words and figures “mot being & provident society as defined in Part Ti, or a 
Mutual Insurance Company to whieh Part LV of this Act applies,’’ shall be omitted ; 

(#) for the words ‘Ceommencement of this Act’’ the words, brackets and figurés 
<í eommensement of the Insurance (Amendment) Act, 1946,” shall be substituted; 

($1) tor the words ‘fifty rupees or less or @ gross bum of rupees five hundred or 
les’? the words ‘legs than one hundred rupees or a gross sum of less than one thousand 

7? shall be substituted; 

(b) to subsection (2) the following shall be added, namely:— 

‘or to any policy undertaking to pay a gross sum of more tun five hundred rupees 
or nn annuity of more than fifty rupees, iasned— 

(a) by an insurer to any person in his permanent @mploy in respect of the life of 
(Lat person, or 

" | (b) under any scheme, approved bygthe Superintendent of Lasurance and complying 

with meh conditions, if any, as he may think fit to impose, ereby premiums due from 
persons employed under any amployer are collected by or er the supervision of the 
emplo 
oe policy issued by a Mutual Insurance Campany to whieh Part IV apples and 
which the Superintendent of Insurance may by order in were exempt from the provisions 
of this section, for so long as the company complies with such conditions, if any, as may 


be preseribed.”’ 
Amendment ‘of section 6. To subsection (2) of section 5 of the said Act the 
5, Act IV of 1988. following further proviso shall be added, namely :— 


to carry on insurance business after the commencement of the Insurance (Amendment) Act, 
1948, the references to an insurer in existence in sub-section (1) and this sub-sertion shall be 
construed as including references to @ provident soeiety (as defined in Part IM) in eis- 
tenes, whether or not the society is in the course of being dissolved. ?? 
7. Bestion 9 of tht said Act shall be renumbered as sub- 
Amendment of section section (1) of that so-tion, and to the section as so renumbered 
9, Act IV of 1988. the following sub-section shall be added, namely :— 

(2) An -application under this section shall, if the applicant is carrying om any 
insurance business in any Indian State notified in this behalf by the Central Government 
in the offlelal Gazette, be accompanied by a statement to that effect, and in goch a case the 
Court shall not order the return of any deposit undar this section unless it is satisfied, after 
giving notice to the chief insurance, authority of the Indian State, that the liabilities of the 
applicant to that State in respect of the class of business concerned have been satisfled or are 
othorwise provided for.’’ 

Amendment of section 2 

(a) in sub-section (2),— 

(4) “after the words ‘‘life insurance fund’’ the words, brackets and figures ‘‘the as 
gets of which shall, after the expiry of stx monthsfrom the commencement of the Insuranes 
(Amendment) Act, 1046, be kept distinet and separate from all other assets of the insurer??, 
shall be inserted; 

(#4) for the words “‘part of such fund’’ the words ‘‘part of the assets of such fma’? 
and a statement, cartifled by an auditor showing such assets as at the close of every calean- 
dar year and as at any other date whieshthe Superintendent of Insurance may specify, shall 
be furnished to the Superintendent of Insurance within a period of three months from 
date to which the statement relates or within such turther period, not exceeding one month, 
as the Central Government may in any case think fit‘to allow’’ shall be substituted; 

‘¢(2-A) No insurer carrying on Hfe insutance business shall be entitled to be registered 

(b) after sub-section (2) the following sub-section shall be inserted, namely :— 
for any class of insurance business in addition to the class or classes for whieh he has been 
nee che ig PFE Superintendent of Insurance is satisfied that the assots of the 

insurance fund o insurer are adequate to meet all his jiahilities © licies 
insurance maturing for payment. ”? EE PEA 
9. In clause (0) of sub-section (1) of section 11 of the said Ast, for the words and 
figures ‘‘payments In accordance with the regulati 
Amendment ,of section scr Maa ag gd age Ogee e inna Tai 
11, Act IV of 1088. in the form or forms set forth ih Part O of that’? the words 
‘payments, a revenue account in accordance wi - 
tions, and in the form or forma, set forth in the Third’’ shall -be serait Potter 
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Amendment of section e _ 
15, Aet IV of 1988. 10. In section 15 of the sald Act, 


(a) in sub-section (1), after the word and figure section 11’’ in both where 
they occur, the words, brackets and figures ‘‘or sub-section (5) of section 187” shall be 


` (b) to sub-section (2) the words ‘‘and one shall be signed by the auditor who made 

{he audit or the actuary who made the valnetion, as the ease may be?” shall be added. 

are eee 11. In subsection (2) of section 16 of the sald Ast,— 
(a) in elause (a), after the word ‘‘audited’’ the words ‘‘by an auditor or?” shall be 


d 
(b) im elauso (b), for the words and figures ‘‘furnished in the form or forms set 
forth in Part IL of?” the words ‘furnished, prepared in ascordance with the regulations, and 
in the form or forms, set forth in?” shall be substituted. 
12 In section 17 of the said Act, for the words “‘that 
Amendment of section Aet? the words ‘the first-mentioned Act’’ shell be sabeti- 
17, Aet IV of 1988. ented. 


In elaus® (d) of sub-section (1) of section 41 of 
Amendment “of section in. sald Act, hae de Gani and ‘area: idon 16°” the 


Bly Bee EY. Oboe words and figures ‘‘or section 28’? shall.be inserted. 
Amendment of section 14, Bectian 28 of the said Act, shall be renumbered as 
22, Act LV of 1988. sub-section (1) of that section, and— 


(a) in the said sub-section (1)— 


date as the Superintendent of Insurance may specify’? shall be inserted; 

(W) after the words ‘‘approved by the Superintendent of Insurance?’ the following 
shell be inserted, namely :— ; 

‘and the insurer shall place at the disposal of the actuary so sppotin ani EE 
vod all the material required by the actuary for the p of the investigation and valua- 
ion witnin such period not baing lems then three months, as the Superintendent af Insur- 
ance may specify’’; i 
J (b) to the section as so renumbered the following sub-section shall be added, namely :— 

- €€(2) The provisions of subsections (1) and (4) of section 18, and of sub-sections 
(1) and (2) of section 15 or, as the case may be, of mib-section (2) of section 16, shall 


72 


Amendment of setion 
97, Act IV of 1988. ip: Tapon AT Of Rie aad DN 


(a) in sub-section (1),— . 
(4)) after the words “British India’? the words “or the United Kingdom’? shall be 


(60) the Ewplonatton shall be omitted: 
(b) in subsections (1) and (2)— 
(4) for the word, brackets and figure ‘‘sub-section (8).’’ the words, brackets, figures 


uted 

(ii) for the words ‘‘granted by him on policies af Hfe insurance maturing for pay- 
ment in India and within their surrender valnes’’, the words ‘‘granted on and within the 
surrender values of policies of Hfe insurance maturing for payment in India issued by him 
or by an insurer whose business he has acquired and in respect of which he has ssumtd 
Haebility’’, shall be substituted; — ‘a 

~ (o) after sub-section (2) the following sub-section shall be inserted; namely :— 

c: (8-A) - Whare an insurer has accepted re-assurance ın respect of any policie of life 
insurence issued by another insurer and maturing for payment in India or has eeded re- 
assurance to another insurér in respect of any such policies issued by himself, the sum 
reterred to in sub-section (1) ar sub-section (2) shall be tncreased by the amount of the 
ability involved in such acceptance and deereased by =hé amount of Hahility tnvotved in 
such cossion’’; | 7 

(d) in sub-section (4), for the word ‘‘slarms’’ the word ‘‘Habilities’”’ shall be sub- 


stituted. < 

4 l 186. In subsections (1), (2) and (8) of section 28 of 
Amendment ' of section o said Act, for the werd’ ‘‘statement’’ whether it occurs 

48, Act IV of 1988. e ed oaa A an be : r 

: > Sie a a e L 

so, Aot IV of lag. ton 29 of pho mild Act following further proviso shall 
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‘Provided further that where any event occurs giving rise to circumstances, the er- 
istence of which at the time of the grant of any subsisting loan would have made such grant 
a contravention of this section, gueh loan shall, notwithstanding any contract to the con- 
trary,- be repaid within three months from the occurrence of such event or from the eom- 
meneament of the Insurance (Amendment) Act, 1946,- whichever is later; and m case of 
detault, the director, manager, auditor, actuary, offlear or partner conserned shall, without 
prejudice to any other penalty which he may incur, cease to hold offies with the insurer 
granting the loan on the expiry of the sald three months:’’ 

18. Section 81 of the said Act shall be renumbered as 
ga ae Ta section subsection (1) of that section, and to the section as so 
4 renumbered the following sub-section shall be added, namely :— 

‘*(2) No imsurer incorporated or domiciled in British India shall hold any of his 
assets kept in an Indian State otherwise than in the name of an authority approved by the 
Government of the Statd, or In the corporate name of the undertaking, if a company, or in 
the name of the partners, if a firm, or in th@name of the proprietor, KH an individual, exrept 
in the case of deposits made under any law of the State relating to Insurance or in so far 
as assets are required by the law of the State to be vested In trustdes.”’ 

is ; 19. In shb-sestion (1) of sestion 88 of the said Act, 

Amendment: 0. Seven after the words ““hhmêelf make such investigation’? the folk 
88, Act IV.of 1988. ; lowing shall be inserted, namely :— 

‘‘utilising, if necessary at any time, the servicos of an auditor or actuary or both, 
and the insurer shall make available all books of account, registers and other documents 
a dang ee ee ee eee bee 
making the investigation within such period, not being lees than three months, as the 
Superintendent of Insuranes may specify; ’”’ 


Amendment of section 20. To sub-section (7) of section 89 of the said Act the 
89, Act IV of 1988. following shall be added, namely:— 
‘for has at any time applied: 

Provided that where a nomination made whether before or after the commencement 
of the Insurance (Amendment) Act, 1946, in favour of the wife of the person who has in- 
sured his life or of his wife and children or any of them is expressed, whether not 
the face of the polisy, as being mede under this section, the said section 6 shall 
not to apply or not to have appHed to the policy.’’ 

Amendment of section 
40, Act IV of 1988. 21, In section 40 of the sald Act,— 

(a) after sub-section (1) the following sub-section shall be Inserted, namely :— 

‘*(1-4) In this section and sections 41 aiid 48, referenees to an insurance agent 
shall be construed as including references to an hidividual soliciting or procuring insurance 
business exclusively in an Indian State notified in this behalf by the Central Government 
inthe <oficlal Gasetes and Kolding a qald Moonee ee en: neuralce agent) under Iho lew ot thag 


(2) in sub-seetions (1) and (2),— 

(4) after the words ‘‘renewal premium’’ the words ‘‘payable on such a policy’’ shall 
be Inserted ; 

(#) 40 the proviso the wards Pi spel on such policles’’ shall be added; 

(0) after sub-section (2) the following subsection shall bè inserted, namely:— 

‘t (2-A) Save as hereinafter provided, në Insurance agent shell be peld or contract 
to be paid by way of commission or as remuneration m any form any amount in respect 
ot any polcy not effected through htm: 

Provided that where a policy of life insurance has lapsed, and it cannot under the 
terms -and conditions appHeable to it be revived without further medical examination of 
the person whose life was insured thereby, an insurer, after gtving by notice m writing to 
the insurance agent through whom the polcy was effected an opportunity to effect the 
revival of the policy within a time specified In the notlee, being not leas than one month 
from the date of receipt by him of the notice, may pay to another Insurance agent who 
effects the revival of the policy an amount calculated at a rate not exceeding half thë rate 
of commission at which the agent through whom the policy was effected would have been 
paid had the policy not lapsed, on the sum payable on revival of the reel on account 
of arrear premiums (excluding any interest on such arrear premiums), and on the sub- 
sequent renewal premiums payable on the policy. ’”’ 

22. In sub-section (2) of section 41 of the said Act, for 
the words wee oe ee ee ee 

Amendment of section a person taking out or renewing or continuing polcy, in 
41, Act IV of 1988. whieh case he shall be punishable with fine whieh may extend 
: ; aka Nang only’’ the words ““fye Kimdred rupeee’’ shall 
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Sean | ° 93. In mb-eecction (2-A) of section 48 of the sald Aet, 
Amendment of section c 
48, Act IV of 1988. ee pee ee ee 
Insertion of dew section 24. After section 48 of the said Act the following section 
48-A in Act IV of 1988. shall be inserted, namely :— 

‘48-A. Life Insurance agonts not to be directors of life tmsurance companics.—No 
insurance agent who solicits or procures life insurance business, and no person acting on 
behalf of an insurer who tor the purpose of Hfe insurance business employs insurance agents, 
shall be eligible to be or remain a director of any insurance company carrying on life in- 
surance business: l 

Provided that any director holding office at the commencement of the Insurance 
(Amendment) Act, 1946, shall not become eligible to remain a direcor by reason of this 
section until the expiry ot six months from the commencement of that <Act.’? 

Insertion of new section 25. After: section 58 of the said Act the following sec 
58-A in Act IV of 1988. tion shall be inserted, namely :— 
` “53-A. Unpatd-up share captial—lNotwithstan anything contained in any other 
jaw, im ascertaining for any purpose of this Aci# the solvency or otherwise of an insurer, no 
account shall be taken of any assets of the insurer consisting of unpaid-up share eapitel.’’ 
Amendmént of section 26. To section 58 of the sald Act, the following sub- 
58, Act IV of 1988. section ahall be added, namely :— 

‘ (5) When making an order confirming a scheme under this section, the Court may 
make such Orders as it considers necessary for the disposal of so much of the deposit 
made by the company under section 7 or section 98 as does not relate to the classes of 
insurance business, it any, whieh the eompany continues to carry on.” 

27. In section 59 of the said Act, after the words ‘‘in- 
Amendment of section surance company’’ the brackets, words and figures ‘‘ (other- 


59, Act IV of 1988, wise than in a case to whieh section 58 applies)’’ shall be 
Inserted. 
Amendment of section 28. In sub-section (1) of section 65 of the said Act,— 


65, Act IV of 1988. 

(a) in clause (a), for the words ‘fifty’? the words ‘‘gne hundred’? shall be sub- 
stituted; 

(b) in clause (b), for the words ‘‘five hundred’? the words ‘‘nine hundred?’ shall be 
substituted. 

Amendment of section _ In sec 70 of said = 
70, Act IV of 1938. aha ice a al 

(a) in sub-section (2) ,— 

(i) in clause (d), after the word ‘‘affidavit’’ the words ‘‘made by the principal 
officer ot the soclety authorised in that behalf’’ shall,be inserted; 

(#4) In clause (3), for the words ‘‘ prescribed fee”? the words ‘‘receipt showing pay- 
ment Jn the preseribed manner of the preseribed fee’’ shall be substituted; 4 

(b) in subsection (8), for the words and figures ‘‘minimum wo capital required 
by section 72 is available’’, the words, figures and letter ‘‘society compHes with the provi- 
tions of sections 67, 71, 72, 78 and 78-A’’, shall be substituted; 

(o) In subsection (4),— é 

(¢) in clause (a), after the word ‘‘satisfied’’ the words ‘‘from the returns furnished 
under the provisions of this Act qr”? shell be ; 

(#) atter clause (b) of the second proviso the folowing word and ‘clause shall be 
inserted, namely :— ği 

tior 

(o) cancel the registration of a provident society if he has reason to believe that any 
claim upon the society arising in India under any policy of insuranee remains unpaid for 
three months after final judgment in regular course of law’’; 

(dé) in sub-section (6),— 

(+) after the word, brackets and figure ‘‘sub-section (4),’’ the words, brackets and 
letter ‘Sor clause (o) of the seeond proviso to that sub-section,’’ shall be inserted; 

(#)) after the word and figures ‘‘section 78>? the words, brackets and letter “for 
tatisfies the Superintendent of Insurance that no claim upon it such as is referred to in 
the said clause (o) remains unpaid’? shall be inserted; 

(¢) atter sub-section (6) the following sub-section shall be inserted, namety:— 

"*(7) The Superintendent of Insuran®® iky, on payment of the preseribed fee which 
shall not exceed five rupees, issue a duplieate certificate of registration to replace a eartifi- 
cate lost, destroyed or mutilated, or in any other case where he is of opinion that the 
issue of a duplicate certificate is necessary.’’ 


Substitution of new sec- 30. For section 71 of the said Act the following section 


tion for section 71, Act IV wa 
of 1988. shell be substituted, namely: 
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hi 


“FL. Cortoin provisions of -Part II to apply'to ‘provident sootsties—The provisions 


of, sections 20, 82, 46 and 58-A ‘apply to provident societies as they a to 
and in such appleaiion references to shareholders of an insurer shall be ed as refe- 
rences to members of a provident society: 

Provided that a provident society may charge a fee not. one rupee for 
ee ee any document referred to in sub-section (2) of 20.7? 


81. In subsection. (1) of section 78 of the said Act, for 
the words ‘groex premium income for the preeeding calendar 
Amendment’ ~of patio See p ‘premium Imeome for the preceding calendar 
78, Act IV oi 1988. year as shown in the revenue eceount of the society”? shall 
be substituted. 
Insértion ‘of new section 32. After section 78 of the said Act the following sec- 
78-A-in Act IV af 1988. tion shall be inserted, namety :— 

“(78-A. Restriction on name of provident sooiety— (1) A provident society shall not 
ee ee ee eee aa A 
in existence is already registered, or so nearly resembling that name as to be caleulated to 
deede Groep whan’ vie aeewidane sodo In arla aE Gy GA e Eie od a bigar BA 
and. signtfies its consent, or the insurer in dk&istence signifies his consent, to the Superinten- 
dent of insurance. 

. (2) If a provident society, through inadvertenese or otherwise, is without such consent 
Se ee EA 
dent soclety..already in existence is registered, or so nearly resembling it as to be calculated 
to deceive, the first-mentioned society shall, tf called upon to do so by the Superintendents 
of Insurance on the application of the insurer or the second-memtioned society, change its 
neme within a time to be fixed by theSuperintendent of Insurance: 

sai ee T pa a Da aa A 
bustnéss before the commencement of the Insurance (Amendment) Act, 1946 

88. In sub-section (1) of section 81 of the mld Act, 
Be eee after the word “made” the words‘‘as at the last day of 4 
d j ee a shall be inserted. 

5 ome Sh sub-section (1) of section 82 of the said Ast, 

eee E oilon sue words Doyinning. ‘and copies of the reveme aseomt’ 
: : and ending ‘‘a fee of one rupe”? shall be omitted. 
Amendment . of section 

85, Act IV of 1988. 35. In section 85 of the sald Act— 


(a) In subsection (1), for the ward ‘‘ Government”? the word ‘‘approved’’ shall be 


tuted ; 

(b) im sub-section (2), after the word and figures ines 78”, the words ‘‘or under 
the Jaw of any state or -country-relating 49 4 maang alo inserted ; 

£o) to ogee (3) rapes Hae aia 


be added, namely :— 
: that nothing in robecction Wall apply to loans mado, by a provident 
oe an company : 
ded er that where any event occurs giving. rise to ctreumstances, the exist: 


encò of which at the time of the grant of any subsisting loan would have made such grant 
a contravention of this sub-section, such loan shall, notwithstanding any contrast to the 
contrary, be repaid within three months from the oeeurrenee pf saeh event or from the oom- 


default, the director , manager, auditor, setuary or partner concerned shall, without pre- 
judiee to any other penalty which he may {meur cease to hold office in ths society on the 
expiry of the said three months.’’ 

38. In section 86 of the sald Act, for the words ‘‘has 


pi made an appHceation in this behalf to the ent of 
A of section Insurance”? the words ‘‘has, on application in behalf, 
88, Act of 1988. been by the Superintendent of Insurance, subject 


Amendment of section 
| (2) M wib-etion (1), for the words ftølvanoy of tho moela and the manner tn 
the bisiness of the society is eonducted’’, the words ‘‘affairs of the soeiety’? shall 
be substituted ; 


_ (b) after sub-section (4) the following ban ee 
.' “(5) The Superintendent of Insurance may the provi- 
dant society to comply within a time to be specifi 


ge 
| 
i 
| 
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Insertion of new section ° 38. After-section 87 of the said Ast the following see- 
87-A in Aet IV of 1088. tion shall be ‘inserted, namealy:— | 

‘87-A, Amalgamation ‘and transfor of WMéwanos busintss— (1) The -insurance busi- 
ness of a provident society may be transferred to any person or transferred to or amalga- 
mated with the insurance business of any other provident society in accordance with a 
scheme prepared under this section and sanctioned by the Superintendent of Insurance. 

(3) Any scheme prepared tmder this section shall set out the agreement under which” 
the transfer or ‘amalgamation is pr to be effected, and shall contain such further pro- 
visions as may be necessary for effect to the scheme. í 

(8) Before an application is made to the Superintmdent of Insurance to sanction 
any such scheme, notice of the intention to make the application together with a statement 
of the nature of the amalgamation or transfer, as the ease may be, and of the reason therefor 
shall at least two months before the appHeation is made, be sent to the Superintendent of 
Ihsuranee and certified copies, four in number, of each of the following documents shall be 
furnished to him, end other wuch egpies shall during the two months aforesaid be kept open 
for the inspection of the members and policy-holders at the principal and branch of 
the provident societies concerned, namely :— 

i (a) a draft of the agreament or deed under which it is proposed to effect the amalga- 
mation or transter, 

(b) balance-sheets in respect of the insurance business of each of the provident socie- 
tles concerned in such amalgamation or transfer, 

(e) acturiel reports and abstracts in respect of the insurance business of each of the 
provident societies so concerned, 

(d) a report on the proposed amalgamation or transfer, prepared by en independent 
actuary. 
(e) any other reports on whieh the seheme of amalgamation or transfer was founded; 
and the balance-sheets, reports and abstracts referred to in clauses (b), (c) and (d) shall 
all be prepared as at the date at which the amalgamation or transfer if sanctioned by the 
Superintendent of Insurance is to take effect, which data shall not be more than twelve 
manths betore the date on which the appHeation to the Superintendent of Insurance is 


who is the holder of a poliey of any provident society concerned and may cause a state- 
ment of the nature and terms of the emalgamation or transfer, as the case may be, to be 
published in such manner and for such periods as he may direct, and after the 
societies concerned, such policy-holders as apply to be heard and such other persons as he 
to 
ne- 


may deem fit, may sanction the arrangement if he is satisfied that no sufficient objestion 
the arrangement has been ostablished and shall make sich consequential orders 
cesary to give effect to the arrangement, Including orders as to the af 
made under section 73: | 
Provided that— wg 
(a) no part of the deposit made by any party to the amalgamation or transfer 
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mentioned in clause (a); 

be) ne saga aan ee enika aa angan er thes no accession, 
resulting from the arrangement, to the amount already deposited by the provident society 
earrying on the amalgamated business or the person to whom the business is transferred 
shall be appropriated as payment or part payment of any instalment of deposit subsequently 
due from it or him under section 78. 

(5) A copy of the order under sub-section (4) senctioning or refusing to sanction 
the arrangement shall be sent to each of the societios concerned and to each of the polley- 
holders who appled to be heard. 

(6) If the scheme involves a reduction of the amount of the insurance and other 
contracts ot the transfer or society or of any or all of the societies concerned in the amal- 
gamation, the Superintendent of Insurance may sanction the scheme, the amount of 
such contrasts upon such terms and subjest to such conditions as he may proper, and 
the reduction of the contracts as sanctioned by the Superintendent of Insurance shall be 
valid and binding on all the parties concerned. ’’ 

Amendment of sestion 99. For sub-section (2) of sectlon 88 of the sald 
‘88, Act IV of 1988. the following sub-section shall be substituted, namsly:— 
I—2 
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- ‘‘(2) In addition to the grounds on which such an°order may be based, the Court 
may order the winding up of-a provident society if. the Superintendent of Insurance, who 
is hereby authorised to do so, applies in this behalf to the court on any of the following 
grounds, namely :— 
(a) that the registration of the society has bem eanceMed under sub-section (4) of 
section 70; 
(b) that it appears from the returns furnished under the provisions of this Act or as 
the result pf an inquiry made under section 87 that the society is insolvent; 
(o) that the continuence of the society is prejudicial to the interests of the polisy- 
holders. ’”, 
Insertion of new section 40. After section 90 of the sald Act the following sec- 
90-A in Act IV of 1988. tion shall be inserted, namely 
7 «90-4. Application of Act to Vewldators— Notwithstanding anything to the contrary 
contained in thg Indian Companies Act, 1918 (VII of 1918), the provisions of sections 91, 
92 and 98 shall apply to any liquidator appointed to wind up a provident society, whether 
by the Oourt, the Superintendent of Insurance or the society ttself’’. 
aaa r e oe Pec a eet ee 
- Amendment of section for the words ‘‘if so desired,’’? the words ‘‘determine the 
92, Act IV af 1988. remuneration to be paid to him, and if so desired, shall also 


a 6> af section, 94 of the sald Act, 
; 42. In mob-seetion (1)’ 
Amendment of section "ter the word, braekets and letter ‘‘elause (a)’’ the words, 


Pay Peet, TN. sof ADUS, brackets and figure ‘‘of sub-section (2)’? shall be inserted. 
43. In sub-secitfon (2) of section 98 of the seid Act, 
l for the words ‘‘grom premium ineome received in the previ- 
Amendment of section ous calendar mai the words ‘‘premium income in the pre- 
B8, Act IV af 1988. sahan Bae as shown in the revenue account’’ shall 
be substituted. 


Insertion of new section 44, After section 98 of the said Act the following sec- 
08-A in Act IV of 1988. tlon shall be inserted, namely :— 

“98 A. Prohibition of loans.—The provisions of section 29 shall apply to Co-operative 

Life Insurance Societies as they apply to other insurers, so however that in much application 

the references in the second proviso to sub-section (1) of the said section to the ecommence- 

ment of this Act shall be construed es references to the commencement of the Insurance 


(Amendment), Act, 1946.” 

45. an ANAN ie of section 105 of the said Act, 
after the words ‘‘by this Act shall,’’ the words ‘‘on the 
Amendment of section complaint of the Superintendent of Insurance made after 


106; Act ‘IV of 1988. giving the. insurer not less, than fifteen days’ noties of his 
: l Inten#ion, or’’ shall be inserted. 
Amendment. of section 46. In sub-section (1) of section 110 of the seid Act, 


110, Caa a 1988. for clause (¢) the following clause ahal be substituted, . 


n namely :— 
**¢@), ra order under section 87 or section 47-A;’’. 


47. In the proviso to section 116-A of the sald Ast, for 
Amendment of sction the word ‘‘statements’’ the words, ee and figures 
116-A, Act TV of 1988. ‘‘statement referred to in sub-section (2) of section 10 or 
-- the returne’ shall be substituted. 
Amendment of Third 
Schedule, Act IV of 1988. 48. In the Third Sehedule to the-eald Act— 

(a) for regulation 7 the following regulation shall be substituted, namely :— 

“7. In addition to the revenne account, information shall be suppHed of the gross 
premium’ written direet in India, that is, the premium income without taking into ascount 
Poiana i eee Geer ay cen eae ee a a aa aa 
peet of which the insurer is required to maintain a separate acount’’; 

(d) In Form D,— 

(4) In the first column, under the heading ‘ Ln er eee 
be omitted; and items 18 and 18 shall be renumbered as items 11 and 12 respectively; 

(#) in the fifth eolumn, for the words ‘‘First year premiums’’ the following shall be 
substituted, namely :— 

te ne where the maximum premtime paying period aes 

mine years 


two years... .. = = e years. ww. 
tro yan NAN R ee y 
our yours. .... A even yehIB . ..... 
five years... `.. twelve years or over 
Rix years. .... (meluding through- 
seven yeats. ....., out lite). .... ae 
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(ši) after note (f) the tillowing note shall be inserted, namely :— 


‘“(g) Where the maximum preminms-paying period inchndes a fraction of @ year, such 
‘fraction shall be ignored for’ the purposes of this revenuo account °?; 


(0) in Form DDD, after the words ‘sparato revenue account is submitted’’ the 
worda ‘‘and all amounts stated shall be total groas amounts without taking into account 
Telnsureanees ceded or accepted’? shall be inserted: 


(d) in Form DDDD— 


(i) in the heading, for the words ‘‘less those?” the words ‘‘and of poliotes’’ shall be 
substituted; 


(4) im the table, for the column headings the following shall be substituted, namely :— 
f Year in which Number ied pe Sum insured under Number of policies Sum insured 
or 
sed. 





the policies were forfei policies in revived and °¢ under policies 
issued. lap column (a). reinstated for fall in column (4). 
benefits. 
(1) (2) (3 (4) (5) 
Rs. Rs.” 





(#4) after the words ‘‘separate revenue account is submitted’? the words ‘‘and all 
amounts stated shall be total gross amounts without, taking into gecount relnsurances ceded 
or aceepted’’ shall be inserted. 


“a 





THE INDIAN FINANCE ACT, 1946. 


Acr No. VIL or 1946. 
; 30:h March, 1946 
An Aot to give affect to the fAmanoial proposals of ‘the Central Government for the 
yoar beginning on the lst day of Aprl, 1946. 
Wamsas it is expedient to fix the duty on salt manufactured in, or imported by 
tand into, British India, to fx maxtmum rates of postage under the Indian Past Offee Act, 
1898 (VI of 1898),to continue, subject to certain modifiestions, for a further period of one 


(XI of 1942), to alter the duty of customs on cinematograph films, raw cotton and silver, 
to withdraw the duty of customs on raw cotton levied under the Cotton Fund 
19042 (VII ot 1942), to impose a duty of chstoms on gold, to-alter the duty of customs and 
the duty of excise on betel-nuts, motor spirit, kerosme and mineral oils, to fix rates of income- 
tax and super-tax, and to make certain provisions relating to ingome-tax, super-tax and ar- 
cess profits tax; it is hereby enacted as folows:— i ; 

Short title end extent. Aon ge, it Act may be called Tom Invean MIANG 

j : 
(2) It extends to the whole of British India. 


2 The duty on salt manufactured in, or imported by 

land inté, British India shall, for the year beginning on the 

waston Ot malh UNY. ist day of April, 1046, be at the rete of ous tapes and nine 
annas per standard maund. 


3. Hor the year beginning on the Ist day of April, 1946, 
the Schedule contained in the First Schedule to the Indian 
Finance Act, 1945, shall again be inserted in the Indian Post 
Office, Act, 1898 (VI of 1898), as the First Schedule to that 
Act. 


Inland postage rates. 


Amendment of  seetion 4 (1) To subsection (2) of section 4 of the Indian 
4, Indian Finanee Act, 1945. Finance Act, 1945, the following shall be added, namely :— 
‘‘or, after the 28th day of February, 1946, on kerosene and mineral oils, comprised in 

Items Nos. 27 (4) and 27 (5) of the said Schedule.’’ 
(2) The provisions of his section shall be deemed to have come into foree on the 

28th day of February, 1946. 

5. (1) The additional duties of customs on certain goods chargeable with a duty of 
customs under the First Sehedule to the Indiar Tariff Act, 
Continuation of, and en- 1984 (XXXII of 1984), or under the said Schedule read 
hancement of, additional with any notification of the Central Government for the time 
duties of customs tmposed being in force, imposed up to the Blst day of March, 1943 by 
by section 6, Act XO of section 6 of the Indian Finance Act, 1942, and continued, 
1942. subject to certam modifications, up to the 81st day of March, 
1946, by section 4 of the Indian Finance Act, 1945, as amend- 
ed by section 4 of thie Act, shall continue to be levied and collected as provided in the said 
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section 6 up to the Bist day of March, 1947, subject to thb aforesaid modifleations and to 
the turther modifications contained in sub-section (2). 


(2) The additional duty to be levied and eollected under sub-section (1) shell be 
one-half instead of one-fitth of the amount of the duty of customs specified in the Firet 
Schedule to the Indian Trarlff Act, 1984, im the case of wines, comprised in Item No. 22 
(8) of the said Sehedule; and no such additional duty shall be levied or collected on— 

(a) betemmuts, comprised in Item No. 9 (5), 

a (b) cinematograph films, not exposed and exposed, comprised in Items Nos. 29 and 
(1), 

(0) raw cotton, comprised in Item No. 46 (8), 

(Gd) silver bullion end silver sheets and plates which have undergone no process of 
manutacture subsequent to rolling, and sliver coin, not otherwise specified, comprised in 
Items Nos. 61 (2) and 62 (1), 

(e) gold bullion and gold sheets and plates which have undergone no process of 

subsequent to rolling, and gold coi, comprised in items Nos. 61 (£) and 
62 (2): of the said Schedule. 9 


Imposition and alteration l 
6. In the First Schedule to the Indian Tariff Act, 1984 
of certain duties of cus (KAKI of 1984),— 


toms. 

(a) in Item No. 9 (5), for the entries in the fourth and sixth columns, the entries. 
‘(Five annes per Ib.?” and ‘‘Four annas and sir pies per Ib.’’ shall be respectively sub- 
stituted; 

(b) in Item No. 29, for the entry in the fourth edlumn, the entry ‘‘Three pies per 
Hncar foot’? shall be substituted; 

(o) in Item No. 29 (1), for the evtry in the fourth column, the entry ‘‘Four amas 
per Hnear foot’’ shall be substituted; 

(d) m Item No. 46 (8), for the entry in the fourth eolumm, the entry (TWO annas 
per 1b.?” shall be substituted ; 

(e) in Items Nos. 61 (2)) and 68 (1), in the fourth column, for the word ‘<«Three’? 
the word ‘‘Hiight’’ shall be substituted; 

(f) in Items Nos. 61 (8) and 62 (2)— , 

(4) in the third column the word ‘‘Bevenue’’ shall shall be inserted, and 

(ia) for the entry in the fourth column, the following entry shall be substituted, 


namely :— 
‘Rs. 25 per tola of 180 grains fme’’. 


Alteration of duty of cus- > In the First Schedule to the Indian Tariff Act, 1984 
toms on kerosene and mime- (XXXII of 1984), in Items Nos. 27 (4) and 87 (5), in the 
ral oils. fourth column, the words ‘‘and nine pies’’ shall be omitted. 


8. (1) In the First Schedule to the Central Eicises and 
a of CX Salt Act 1944 (I of,1944), in Item No. 4, for the word 
a EOT T: ‘cHstteen’? the word ‘< Twelve” shall be substituted. 
(2)° The provisions of this section shall be deemed to have come mto foree an the 
Ist day of March, 1946. 


9. In the Firs, Sehedule to the Central Rreises and Salt 
Alteration of duty of or Aet, 1944 (I of 1944), in Item No. 18, for the words ‘‘Two 


disa On; Dan; annas’? the words ‘One muna?” shall be substituted. 
Repeal of Ordinance VUL 10. The Cottan Fund Ordinance, 1942, is hereby re 
of 1942. 


pealed : 
Provided that the repeal of the said Ordinance shall not prejudice the power of the 
Central Government to utilise the balance at the credit of the. fund established thereunder 
for the purposes set out im section 8 of that Ordinance. 
11. (1) Subject to the provisions of sub-sections (8), 
In P 
come-tax and eee (4), (5), (6) and (T);— 
(a) Income-tax for the year beginning on the Ist day of April, 1946 shall be charged 
at the rates specified in Part I of the Sehedule, and ja 
(b) rates of super-tax for the year beginning on, the Ist day of Apri, 1946 s 
for ihe purposes of section 55 of the Indian Incometax Act, 1922 (XI of 1922), be those 
specified in Part IL of the Sehedule. 
(2) In making any assessment for the year ending on the Bist day of Mareh, 1047, 
there shall be deducted from the total income of an assossee, In accordance with the provi- 
sions of seetion 15-A of the Indian Income-tax Act, 1922, an amount equal to— 
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(4) one-tenth of the card income chargeable under the head ‘‘Balaries’’ which 1s 
inelnded in his total income, subject to a maximum of two thousand rupees, plus 

(#4) one-fifth of the earned income other than the ineome chargeable under the heed 
<‘Selaries’’ which is inelnded in his total income: 


Provided that the aggregate ‘amount to be deducted under this sub-section shall not 
in any case exceed fou? thousand rupees. 


(8) Im making any assosament for the year ending on the Bist day of March, 1947,— 

(a) where the total income of an assemes, not being a campeny, includes any income 
chargeable under the head ‘‘Salarles’’ as reduced by the daduction for earned income ap- 
propriate thereto, or any ipeome chargeable under the hegd ‘‘Interest on Securities’’, or, 
any income from dividends in respeet of which he is deemed under section 49-B of the 
Indian Ineome-tax Act, 1928, to have paid income-tax imposed im British India, the ineome- 
tax payable by the assessce qn that part of his total income which consists of such inelo- 
sions shall be an amount bearing to the total amount of income-tax payable according to 
the rates applicable under the operation of the Indian Finance Act, 1945, on his total income 
the same proportion as the amount of suchinelpsions bears to his total meome; — 

(b) where the total income of an gasessce, not being a company, includes any ineome 

a under the head ‘‘Salaries’’ op which super-tax has been or might have been 
deducted under the. provisions of sub-section (2) of section 18 of the Indian Income-tar 
Act, 1928, the super-tax payable by the assossee on that portion of his total income whieh 
consists of such inclusion shall be an amount bearing to the total amount of super-tax pay- 
able according to the rates applicable under the operation of the Indian Finance Act, ir 
on his total income the same proportion as the amount of such inclusion bears’ to his 
ineome. 

(4) In making any assessment for the year ending on the 81st day of March, 1947, 
where the total income of an assassee consists partly of earned ineome and pdrtly of um 
earned income, the super-tax payable by him shall be— 

(t) on that part of the earned income chargeable under the head ‘‘Salaries’’ to 
which clause (b) of sub-section (8) apples, the amount of super-tax computed in accord- 
ance with the provisions of that clause, plus 


(W) on the remainder of the earned income, the amount whieh bears to the total 
emount of super-tax whieh would have been payable on his total ineame had it consisted 
wholly of earned income the same proportion as such remainder bears to his total tneame, 
plus i 

(#4) on the unearned income, the amount which bears to the total amount of super- 
tax which would have been payable on his total income had it consisted wholly of unearned 
inoome the same proportion as the unearned income bears to his total incom. 


(5) Where the total income of an assesses referred to in paragraph A of Part I of the 
Sehednle does not, exceed six thousand rupees and includes any income to which clause (a) 
of sub-section (8) applies, the ineome-tax payable by the assesses on such inclusion’as com- 
puted in accordance with the provimons of that clause shall be reduced by an amount repre- 
tenting one rupee for every complete unit of two hundred rupees of such inclusion as reduced 
by the amount of insome, if any, exempt under the second proviso to sub-section (1) af 
section 7, section 15, and sub-section (1) of section 58-F, of the Indian Incometax Act, 
1922: 


Proyided that the reduction to be made under this sub-section shall not m any case 
execed two-fifths of the income-tax otherwise payable on such inclusion: 

Provided further that if there is an incomplete unit of sueh inclusion amounting to 
one hundred rupees or more, ib shall for the purposes of this sub-section be reckoned as a 
complete unib of two hundred rupees. : : 

(6) In making any assessment for the year ending an the Bist day of March, 1947,— 

(a) where the total jncome of a company includes any profits and gains from life 
insurance business, the super-tax payable by the company shall be reduced by an amount 
computed at the rate of one anna in the rupee on that part of its total income which con- 
sims of such inelusion; 5 
; (b) where the total ineome of an assessce, not being a company, includes any profits 
and gains from life insurance the Income-tax and super-tar payable by the asseasee 
on that part af his total ineame consists of such inclusion shall be an amount beer- 
ing to the total amount of such taxes payable according to the rates applicable under the 
operation of the Indian Finance Act, 1942 (XII of 1942), on his total income the same 
proportion as the amount of such inclusion bears to total income, sq however that the 
aggregate of the taxes so computed in respect of such inclusion shall not in any 
the amount of tax payable on such inclusion at the rate of five annas in the 
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(7) In cases to whieh section 17 of the Indian Infome-tax Act, 1922 applies, the 
tax chargeable ghall be determined as provided in thet section but with reference to the | 
Tate imposed by subsection (1) of this section and in accordance, where applicable, with 
the provisions of sub-sections (8), (4), (5) and (6) of this section. . - 

' (8) For the of making any dedurylon of ineome-tax in the year beginning 
on the lst day of A 1946, under sub-secilon (2) or sub-section (2-B) dF section 18 of 
the indian Ineome-tax Act, 1922, from any earned income chargeable under the heed ‘‘Sala- 
ries’’, the estimated totel income of the amsessee under this head shall, in computing the 
pasa tax to þe dednoted, be redneed by an amount equal to one-fifth of sush earned income 
but not exceeding in any case tour thousand rupees. ; 

(9) For the purposes of this section and of the rates of tax imposed thereby, the- 
expression ‘‘total Income’’ means total Income as determined for the purposes of income-. 
lar or super-tax, as the case may be, in accordance with, the of the Indien 
income-tax Act,*1922, and the expression ‘‘earned ineome’’ has meaning assigned to KH 
in clause (6-AA) of section 2 of that Act. i 

(10) If any provision is made im the Indian Ineome-tax Act, 1928, for the allowance 
of expenditure on selentiflo research related to the business carried oh by an assesses, 
any such expenditure incurred by him im the previous year for the assessment for the 
ending on the Slst dey of March, 1946 shall, for the purposes of that provision in 

the 


(11) sum being excees profits tax repaid in respect of any chargeable sesounting 
period under provisions of section 10 of the Indian Finanee Act, 1942, or of section 9 
of the Excess Profits Tax Ordinance, 1948 (XVI of 1948), shall be deemed to be income 


for the purposes of the Indian Income-tax Act, 1922, and shall, notwithstanding the provi- 


purpose of assessment to ineome-tax and super-tax, as income of the previous year during 
which the repayment is made. 


' (14) Where under the provisions of sub-section (2) of section 12 of the Pireess Pro- 
fits Tax Act, 1940 (KV of 1940), excess profits tax, payable under the law in forea in the 
United Kingdom has been deducted in computing for the purposes of meome-tar and super- 
tax the profits and gains of any business, the mount of any repayment under sub-section 
(1) of section 28 of the Finance Act, 1941 (4 & 5 Geo. 6, e. 80), as amended by section 87 
of the Finance Act, 1942 (5 & 6 Geo. 6, o 21), in respect, af those profits, shall be deemed 
to be ineome for the purposes of the Indian Income-tax Act, 1922, and shall, for the pur- 
pose of assemment to income-tax and super-tax, be treated as income of the previous year 
during which the repayment is made. 


12. If any provision is made in clause (vi) of sub-section (2) of section 10 of the 
Indian Income-tax Act, 1928 (XI of 1928), to allow in ree 

Exc*ss profits tax. pect of depreciation a furthar sum whieh is not deductible 
i in determining thd writtin down value, then such sum shalt 


not be inelnded in the allowances made in eomputing profits for the purposes of the Exxeess 
Profits Tax Act, 1940 (XV of 1940). 


13. (1) To subsection (1) of sectlon 10 of the Indian 
Amendment of section 
“10, Act XII of 104a, Finance Act, 1942, the following further proviso shall be 


‘Provided further that no such further sum herein referred to shall be deposited with 


(2) The provisions of this section shall be deemed to have come into farce on. the 
28th day of February, 1946. 


- 
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* THE SCHEDULE, 
(See section 11.) 
Past I, 
BATES oF INOOMB TAL, 
A.—{m the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies— 


~ 


Rate. 
1. On the first Rs. 1,500 of total income .. .. Nil. 
2. On the next Rs. 3,500 of total income .. .. Oneanna inthe rupee. 
3. On the next Rs. 5,0 0 of total income .. .. Two annas in the rupee. 
4. On the next Rs. 5,000 of total income .. .. Three anda half annas in the rupee. 
5. On the balance of totalincome .... Five annas in the rupee. 


Provided that— 

(+) no ineome-tax shall be payable on a total insoma which, before deduction of the 
allowance, if any, tor earned income, does not egosed Rs. 2,000; 

(#) the income-tax payable shall in no ease exceed holf the amount by which the total 
income (before deduction of the said allowenés, if any, for earned income) exceeds Ra. 2,000; 

(Wi) the income-teax payable on the total income as reduced by the allowance for 
earned income shall not exesed elther— 

(a) a sum bearing to halt the amount by which the total income (before deduction of 
the allowance for eained income) exceeds Rs. 8,000 the same proportion as such reduced 
total income bears to the unreduced total income, or 

(b) the income-tax payable on the income so reduced at the rates specified in this 
Bchedule, 
whichever is less. 


B.—In the case of every company and local authority, and in every case in whieh under 
the provisions of the Indian Income-tax Act, 1922, incometex is to be charged at the 
maximum rate— 


Rate. 
On the whole of total income ie E Five annas in the rupee. 


Past L. 
: Bares oF SUPBE-Tax. 
A.—in the case of every individual, Hindu undivided family, unregistered firm and 


other association of persons, not being a ease t which paragraph B or paragraph O or 
paragraph D of this Part appies— 


Rate, if income wholly Rate, if income wholly 


earned. unearned. 

1. On the first Rs. 25,000 of total income .. Nil. Nil. 

2. On the next Rs. 10,000 of total income .. Two annas in the rupee. Three annas in the 
3. On the next Rs. 10,000 of total income .. Three annas in the rupee. Foa nagas in the 
4. On the next Rs. 15,000 of total income .. Four annas in the rupee. Rive cata in the 
5. On the next Rs. 20,000 of total income .. Five annas inthe rupee. eae in the 
6. On the next Rs 30,000 of total income .. Six annas inthe rupee. Sen unas in the 
7, On the next Rs. 40,000 of total income .. Seven annas in the rupee, Riche ami in the 
8. On the next Rs. 50,000 of total income `.. Eight annas in the rupee. Nine anas in the 


l : "rupee. 
9. On the next Rs. 50,000 of total income .. Nine annas in the rupee. Nine and a half 


annas in the rupee. 

10. On the next Rs. 1,00,000 of total income .. Nine anda half annas Ten annas in the 
in the rupee. rupee. 

Jl. On the next Rs. 1,50,000 of total income .. Ten annas in the rupee. Ten and a half 


annas in the rupee. 
12. On the balance of total income .. Ten and a half annas in Ten and a half 


the rupee. annas in the rupee. 
B.—In the'case of every local authority— 

i i Rate. 
On the whole of total income ‘3 fi ʻi One anna in the rupee. 
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Q.—In the case of an association of persons baing a cooperative society, other than the 
Sanikatta Saltowners’ Society in the Bombay Presidency, for the time being registered 
under the Co-operative Societies Act, 1912, or under an Act of the Provincial Legislature 
govermng the registration ot co-operative socieries— 


Rate. 
1. Oa the first Rs. 25,000 of total income ; 
2. Oa the balance of total income WA se Ss One anna in the rupee. 
(D.—In the case of every company— 
On the whole total income = ší ai ia One anna in the rupee. 


and in addition, in respect of that part of the total income as reduced by the amount af 

dividends payable at a fixed rate) which does not exceed the amount of dividends, not 

being dividends payable at a fixed rate, declared m British India m respect of the whole or 

part of the previous year for the assessment for rhe year ending on the 81st day of March, 

1947 ,— A < 

on the amount by which such part— — œ 

Rate. 

(a) exceeds 30 per cent. but does not exceed 40 per cent. of the Two annas in the rupee. 
total income as so reduced. 

<b) exceeds 40 per cent. but does not exceed 45 per cent. of the Three annas in the rupee. 
total income as so reduceed. 

<c) exceeds 45 per cent. but does not exceed 50 per cent of the Four annas in the rupee. 
total income as so reduced. 

(d) exceeds 50 per cent. but does not exceed 55 per cent, of the Five annas in the rupee. 
total income as reduced. 

(e) exceeds 55 per cent. but does not exceed 60 per cent. of the Six annas in the rupee. 
total income as'so reduced. 

(f) exceeds 60 per cent. of the total income as so reduced .. Seven annas in the ropee. 


Provided that— 

(4) no additional super-tax shall be payable where such part is less than, or equal 65, 
five per cent. on the capitel of the company; 

(#4) where such part is more than five per cent. on the capital of the company, the 
additional super-tax payable shall be reduced by the amount of additional -tax which 
would, but for the provisions of elause (+) of this proviso, have been paye le had such 
part been equal to five per cent. on the capital of the company; 

(iW) where any dividends (not being dividends payable at a fired rate) have been 
declared before the Ist day of March, 1946 in af the whole or part of the previous 

for the assessment for the year ending on Ble day of March, 1947, and the 
amount of super-tax computed at the rates set out in this paragraph exceeds the amount 
ot super-tax which would be payable by the eampany at the rate specified in the Indian 
Finance Act, 1945, such proportion of the amount of super-tax computed under this pare- 
graph as the amount of dividends declared before the lst day of March, 1946 beara to the 
total amount of dividends declared in respect of rhe said previous year (not being dividends 
payable at a fixed rate) shall be so reduced as not to exceed tho same proportion of the 
super-tax computed at the rate specified in the Indian Finance Act, 1945; 

(w) the additional super-tax shall be payable only by a company in which the publie 
are substantially interested withm the meaning of the Heplaenation to sub-section (1) of 
section 28-A of the Indian Incometax Act, 1922, or a subsidiary company of such a com- 
pany where the whole of the share capital of such subsidiary company is held by the parent 
company or by the nominee thereof. 


Feplanation.—For the purposes of this paragraph,— 

(a) the on ‘capital of the company’’ shall be deemed to mean the paid-up 
share capital at the beginning of the previous year for the assessment for the year 
on the 31st day of ale 1947 (other than capital entitled to a dividend at a fired rate 
plus any reserves other than depreciation reserves and reserves for bad or doubtful debts at 
the same date as diminished by the amount on deposit on the same date with the Central 
Government under section 10 of the Indian Fimonce Act, 1942, or section 2 of the Fhreess 
Profits Tax Ordinance, 1948; 

(b) the expression ‘‘dividend’’ shall be deemed to inelyde any distribution included 
in the expression ‘‘dividend’’ as defined in clause (6-A) of section 2 of the Indian Income- 
tax Act, 1922, and any such distribution made during the year ending on the Bist day of 
March, 1947, shall be deemed to have been made m respect of the whole or part of the 
previous year; 


4 
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(o) where any portion of the profits and gains of a company is not included in its 
total income, by reason of such portion being exempt from tax under any provision of the 
. Indian Ineome-tax Aet, 1922, the capital of the company, the total amount of dividends and 


the amount of dividends payable at a fired rate shall each be deemed to be the proportion 
hereof that the total income of the company bears to its total profits and gains. 


THE INDIAN INCOME-TAX (AMENDMENT) AOT, 1946. 


Aor No. VIII on 1946. 
[18th April, 1946. 
An Aql further io amond ihe Indian Tmoome tan Act, 1922. 
Wamms it is expedient further to amend the Indian Jneome-tax Act, 1928 (KI of 
1922) for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 
Short title and commence- 1. (1) ThiseAct may be called Tos INDIAN INOOMB-TAT 
ment. (AMENDMENT) Aor, 1946. 
4 (2) It shall come into force on such date as the Oeniral Government may by notifiea- 
dion in the official Gazette appoint. ; 
2 In sub-section (8) of section 4 of the Indian Ineome- 
emer ent, of section tax Act, 1982 (hereinafter referred to as the said Act), after 
€, Act XT o clause (et) the following elause shall be inserted, namely:— 
*“(et) Any Income chargeable under the head ‘Income from roperty’’ in respect 
ot a building the erection of which is begun and completed between the lst day of Avril 
1946 and the 31st day of March, 1948 (both dates inelustve), for a period of two years 
trom the date of sueh completion. ?’ ; - - 


Amendment of section 
10, Act XI of 1922. 3. In section 10 of the said Act — 


(a) in sub-section (2), — 

(4) m clause (vi), after the words ‘‘casea be prescribed’? whare they occur for the 
second timB, the following shall be inserted namely :— 

‘and where the buildings have been newly erected, or the machinery or plant being 
new has been installed, after the S8lst day of March, 1945, a further sum (which shall how- 
ever not be deductible if determining the written dowa value for the purposes of this clause) 
in respect ot the year of erection or installation equivalent,— 

(a) in the case of buildings the erection of which is begun and completed between 
the Ist day of April, 1946 and the Blst day of March, 1048 (both dates inclusive), to 
fifteen per cent. of the cost thereof to the asnemsee; ° 

(b) in the case of other. buildings, to ten per cent. of the eost thereof to tho assesses; 

(0) in the ease of machinery or plant, to twenty per cant. of the cost thereof to the 
assesses: 7? - : 
(#) for clause (wii) the following clause shall be substituted, namely :— 


““(vii) in respect of any such building, machinery or plant which has been sold or 
discarded or demolished or destroyed, the amount by which the written down value thereof 
exceeds tho amount for which the building, machinery or plant, as the case may be, is 
actually sold or its serap value: 

Provided that such amount is actually written off in the books of the assassoo: 

Provided further that where the mmount for whieh any such building, machinery or 
plant is sold exceeds the written down value, sd much of the excess as does not axceed the dif- 
ference between the original cost and the written down valus shall be deemed to be profits 
of the previous year in which the sale took place: 


Provided further that where any insurance, salvage or compensation moneys are 
received In respect of any such building, machinery or plant whieh has been disearded ar 
‘deamoUshed or destroyed, and the amount of sueh moneys does not afceed the written down 
value, the amount allowable under this clause shall be the amount, if any, by which the 
differance between the written down value and the serap value exceeds the amount of such 
MONGYA : 

Provided further that where any insurance, salvage or compensation moneys are 
recetved In respeet of any such building, machinery or plant as aforesaid, and the amount 
of such moneys exceeds the differance between the written down value and the scrap value 
no amount shall be allowable under tifis elanse and so much of the excess as does not 
exceed the differences between the original cost and the written down value less the scrap 
value shall be deemed to be profits of the previous year in whieh such moneys were recatred r 
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THE 

Provided further that for the purposes of this clause, the original cost of a building, 
the written down value of whieh is determined In accordanee with the first proviso to sub- 
gestion (5), shall be deemed to be the written down value so determined as at the date 
of its bemg brought into use for the purposes of the business, profession or vocation;’’ 

(#4) clause (aw) shail be renumbered as clause (ew), and after clause (ai) the fol- 
lowing clauses shall be inserted, namely :— 

‘í (et) any expenditure (not being in the nature of capital expenditure) laid out sr 
expended on scientific research related to the business; 

(ce) any sum paid to a scientific research association having as its objects the 

of scientific research related to the class of business carried on, and any sum 

paid to a university, college or other institution to be used for such scientific research: 


Provided that such association, university, college or institution is for the time being 
epproved for the purposes of this clause by the presembed authority; 

(civ) in respect of any expenditure of a capital nature on scientific research related 
to the business, an allowance for each of the five cotisecutive previous years beginning with 
the year in which the expenditure was ingurred, or where the expenditure was incurred 
prior to the commencement of the business, for each of the five consecutive previous years 
beginning with the year in which the business was commenced, equal to onefitth of such 
expenditure : < < l 

Provided that no allowance shall be made for amy expenditure incurred more than 
three years betore the eommencement of the business: 

Provided turther that— 

(a) where an asset representing scientific research expenditure of a capital naturo 
ceases to be used for scientific researeh related to such business— 

(4) no allowance shall be made im respect of any previous year after the previous 
year In which the cessation takes place, and 

(#) if the aggregate of the amounts allowed under this clause added to the value of 
the assot Immediately before the cessation is less than the said expenditure, there shall also- 
be allowed im respect of the previous year in which the cessation takes place an additonal 
deduction equal to the differance; 

(b) where such asset is sold without having been used for other purposes, the edle 

shall be taken to be the value of the asset immediately before the cessation, 
if an additional allowance or a greater additional allowance would have been made 
pect oi. the previous year in which the cessation occurred on the basis of that value, 
amount equal to the additional allowanes whieh would have been made or, as the 
be, to the difference between the additional allowance which would have been made and the 
additional allowance which was made for that year shall be made in respect of the previous 
year in which the sale oceurs; . 

(o) where the proceeds of the sale plus the totel amount of the allowances made- 
under this clause exceed the amount of the expenditure, the excess or the amount of the 
allowances so made, whichever is the less, shall be treaed as a reestpt of the business accruing 

respect 


H 
pede 


at the time of the sale; 

(d) where a deduction is allowed for any previous year under this clausd in 
of axpendifure represented wholly or partly by any aseet, no deduction shall be allowed 
"under clause (+) or clause (vii) for the same previous year in respect of thet asset; 

(¢) where an asset is used in the business after it ceases to be used for selentific re- 
search related to that business, and a claim for an allowances under clause (vi), or clause (vt) 
is made in respect of that asset, the actual cost to the assessce of the asset shall be treated: 
as reduced by the amount of any deductions allowed under this clause; 

(f) clause (b) of the proviso to clause (vi) shall apply in relation to deductions 
able under this clause as it applies in relation to deductions allowable in respect of depre- 
elation ; i 

(g) if any question arises under clause So clause (ii) or this clause as to 
whether, and if so to what artent, any activity tutes or constituted or any afset is or 
was being used for, sclentific research, the Central Board of Revenue shall refer the ques- 
tion to the preseribed authority, whose decision shall be final; 

Hoplanation.—In clause (aii), clause (et) and this clause— 

(4) “selentific resoearch’’ means any activities in the flelds of natural or appHed selence- 
for the extension of knowledge; 


; 


facilities for the prosecution of,'sclentific research; - 
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(#4) references to scientie research related to a business or elang of business inclnde— 

(a) any scientific research which may lead to or facilitate an extension of that 
bosinesa or, as the case may be, all businesses of that elass; r a 

(b) any acientifie research of a medical nature which has a special relation to the 
welfare of workers employed in that business or, as the sase may be, businesses of thet 
class: 7? 
” (b) in sub-section (5), after the ward ‘Provided’? in the proviso, the word ‘‘turther”’ 
shall be inserted, and before the said proviso the following proviso shall be inserted 


‘Provided that in the case of a building previousty the property of the pencneee and 
brought into use for the purposes of the business, profession or vocation after the 88th day of 
, 1946, ‘Written down value” means the actual cost to the assessee redused by an 


of ita aequisition by the amsesseo and had the provisions of Act relating to the alow- 
ance for depreciation bean in force on and from the date o acquisition. ”? 

Amendment pectic 4. In wauh n (4) of section 12 of the sald Ast, for 
Tae en es ca: < the brackets, and word ‘t (v) and (vi)?? the brackets, 
h figures and word ‘‘(v), (vi), and (vi)’’ shall be substituted. 
Amendment of section 5. In sub-section (1) of section 41 of the sald Act, to 
41, Act XT of 1922. the first proviso the following shall be added, namely :— 

“but, where such persons have no other personal income chargeable under this Act 
and none of them is an artificial juridical parson, as if such income, profits or gains or 
such part thereof were the total income of an association of parsons’’. 


THE INDIAN OOSEEDS OOMMITTHE AOT, 1946. 





Acr No. IX or 1946. 


[18th April, 1946 

As Aot to provide for the creation of a fuad to be cepondsd by a Commitios consti- 

tuted for the improvomoni dovelopmont of the oultivation and mar of octleesds. 
and of the production, monufactyre aad worketing of otlseed prod 

Wamazas it is expedient to provide for the creation of a fund to be by a 


ailseed products; 
It is hereby enacted as follows:— 
L (1) This Aet may be ealed Tom IDUN Onamps 
Short title and extent. UOMMTPTEE Aor, 1946. 7 f 
(2) It extends to the whole of British India. 


Definitions 2 In this Act, unless there is anything repugnant ta 
` the subject or context— z 
(a) ‘‘approved growers’ aesociation’’ means an association of growers approved by 
resolution of the Committee for the purposes of clause (g) of section 4; ý 
(b) ‘ Collector” means the officer appointed by the Central Government to perform in 
any specified area the duties of a Collector ‘under the provisions of this Act and the rules 
made thereunder, and ineludes any officer subordinate to that officer whom he may by order 
in writing authorise to perform his duties under those provisions; 
(c) “the Committee’? means the Indian Ollseeds Committee constituted under this 


(d) ‘*Fund’’ means the Oflseeds Improvement Fund referred to in sub-section (2) 
of section 8; oe 

(e) ci grower?! means an agriculturist who grows aollseeds, with or without the ald of 
labour; 


(7) ‘mill’? means any place in which. oflseeds are crushed with the aid of power, whieh 
is a factory as defined in section 2 of the Factories Act, 1984 (XXV of 1984) ; 
) **qilseeds’’ does not include coeomts; 
(A) ‘‘prescribed’’ means prescribed by rules made under this Act. 
seal! 3. (1) There shall be levied and collected on and after 
aoe the date of the commencement ofthis Act as cesses for the 


(a) on all olls extracted from oilseeds crushed in any mill in British India, whether 
the oilseeds are produced in or imported from outside British India, a duty of excise at the 


(©) on all oilseeds exported out of British India to a destination outside India, a 
maund : 


; 
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` Provided that the Oentral Government may from tthe to time and after consul 
{he Committee fix by notification in the official Gazette a lesser rate at which the duty 
excise or duty of customs shall be levied and collected: ~" 

‘ Provided further that no such duty of customs shall be levied on any oilseeds exported 
under a contract for export entered into before the aforesaid date. 

(2) On the last day of each month, or as soon thereafter as may be convenient, the 

of the duties recovered during that month shall, after deduction of the expenses, 
if any, of collection and reeovery, be paid to the Oommittes and the Committee shall credit 
{he said proceeds and any other monies received by it to a fund to be called the Oilseeds 
Improvement Hund. 

4 As soon as may be after the commencement of this Act, 
: the Central Government shall cause to be constituted a Com- 
Constitution of Indian mittee consisting of the folowing members, to reeelve for 
Oilseeds Committee. credit to the Fund the proceeds of the dutles and to admi- 
me TE nister the Fund, namely :— 
(a) the Vice-Chairman, Imperial Oouncil of Agricultural Research; 
: (b) the Agricultural Commissioner pith the Government of India; 

(o) the Agricultural Marketing Adviser with the Government of India; 

(d) three persons representing, respectively, the Department of Oommeresy the De- 
„partment of Industries and Supples and the Department of Food of the Oentral Govern- 
ment to be appointed by the Central Government; : 

(6) seven persons representing the Governments of Madras, Bombay, Bengal, the 
United Provinces, the Punjab, Bihar and the Central Provinees and Berar, one ech to be 
nominated by the -Provinelal Governments soneerned; 

(f) one person representing the Indian States, to be appointed by the Oentral Gov- 
ernment ; ‘ i i - 


(g) twenty-one persons being growers, seventeen of whom shall be nominated after 


ane by the Government of the Punjab, and four of whom shall be appointed. by the Central 
Government to represent growers in the rest of British India and the 
eonsulting the approved associations of such growers: l 
Provided that where there are ‘for the time being no approved growers’ associations 
concerned, the Government phall, before making any nomination or appointment under this 
clause, consult the associations of growers or associations the majority of whose members 
are growers, if any, in the Province or other region concerned; 
(A) one person having experience of the ec-operative movement to be appointed by 
tho Central Government; 
P3 (4) one oilseed technologist to be nominated by the Of] Teehnologists Association, 


wnpore; 
. (j) three persons representing the village oilseed crushing industry to be appointed 
by the Central Government after consulting Provincial Governments; 

(b) one person representing the vanaspati industry to be appointed by the Osntral 
Governmett after consulting the appropriate commercial associations; 

_ (1) two persons representing the power oilseed crushing industry to be appointed by 
the Oentral Government after consulting the appropriaie commercial associations; 

(m) two persons representing exporters of ollseods and oilseed products to be ap- 
pointed by the Central Government after consulting the appropriate trade associations, other 
than those referred to in clauses (a), (o) and (p); 

(na) one person representing the Federation of Indian Chembers of Oommerce and 

to be nominated by that body; 
gag TIN me eee a 

(p) one person representing the Federatfon of Muslim Chambers of Commerce to be 
ig ieee i | 

q) one person representing the Federation of Rural Peoples’ Organisations to be 
r sy eee 

r) four persons representing the oilseeds trade associations to be appainted the 

eee Ge eee ee ee ee ee Bp sa 
those referred to in clauses (m), (a), (0) and (p); 

` (8) six persons representing consumers of oilseed products, of whom two shall be 
elected by the members of the Oouncil of Btate and four by the elested members of the 
Legislative from among their number; 
~ +  (#)- meh additional persons, ‘not more then three in number, as the Central Govern- 
ment may appoint to represent interests not otherwise represented. i 
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x e 6. The Committee shail be a body corporate by the name 

l of the Indian Oilseeds Committee, having perpetual succession 

Incorporation of the and a common seal with power to acquire and ga property, 

Committee. both moveable and immoveable and to contrast, and shall by 
the said name cue and be sued. 


6. (1) Lt within the period preseribed in tnis behalf, or within such further perlod as 
Oeniral Government may allow, any authority or body fails 
Vacancies. ae ea ee akang Anan 
make under section 4, the Central Government may itself 

appoint a member to fill the vacancy in the Committee. 

(8) Where œ member of the Committee dies, resigns or is removed, or ceases to reside 
in India, or beeomes ineapable of acting, the Central Government may, on the recommenda- 
tion of the authority or body which wes entitled to make the first nomination or election 
under section 4, ar where such recommendation is not made within a reasanable time, then 
on its own initiative, appoint a person to fill the vacancy. 


(8) No act done by the Committee shall be questioned on the ground merely of the 
existence of any vacancy im, or any defect in constitution, of, the Oommiitiee. 
President of Oommitt+, 7. Bee ras coe-Chairman, Imperial Council of 
ant ae sub-commititess tural Researeh, shall be the Presldent of the Committee. 


Seer Ae eT eer ee oe ee ea eee ee eee 
mittee and such person shall be paid by the Oommittee such salary and such allowances as 
may be fixed by the Oentral Government. 

(8) The Committee may appoint such sub-committees and staff as may be necessary 
for the efficient performanse of its functions under this Act. 

8. Tho Qentral Govermneny, may, cn tho resommendaiion of the Committee, appoint 

an officer or offlears, to discharge under the direction of the 
Appointment of officers. Committee such duties as may be preseribed, and such officer 
or officers shall be paid by the Committee such malery and 

allowances as may be fired by the Central Government. 
9. (1) The Committee shall apply the Furd to meeting the expenses of the Oommittee 
and the cost of such measures as it may consider necessary or 
_ Application of Fund. TE i as ee ee 
the cultivation and marketing of Oilseeds and of the prodne- 

tion, utilisation and marketing of oilseed products. 

(2) Without prejudice to the generality of the foregoing power, the Committee may 
utilise the Fund to defray eee involved In— 

(a) undertaking, assisting or encouraging agricultural, industrial, technological and 
economis research, eluding research into the food-valne of oilseeds and oilseed prodysts; 

(b) supplying technical advice to growers and millers; 

(o) encouraging the adoptian of improved methods of cultivation and storage of oil- 

J 

(4) pasdasing, testing and distributing improved varieties of oilseeds or aselsting 

work; 

(6) assisting in the control of insect and other posts and Giseasos of ollsbds both ta 
the fleld and ip storage; 

(7) promoting the improvement of the marketing of oilseeds and thelr 
including the setting up and adoption of grade standards for oflsecds and their ; 

(g) collecting statistics from growers, dealers and millers on all relevant matters and 
promoting improvement in the forecasting of oflssed crops and the preperation of all rele 
vant statistics relating to ollseeds and oilseed products; 

(A) maintaining, and assisting in the maintenance of, such institutes, farms and 
stations as it may consider neccesary; 

(i) advising and providing assistance on all mattsrs connected with the improve- 
ment of the cultivation of oilseeds (Including advising on the best and most suitable varte- 
ties of oilseeds to be cultivated) and the improvement of the industries using cilseeds or 
their products; 

(J) promoting and encouraging the co-operative movement in the olflseeds industry; 

(k) adopting sueh measures as may be practicable for assuring remunerative returns 
to growers; 

(1) organising the establishment of growers’, millers? and sonsumers’ associations ; 

(m) aiding and encouraging the establishment of exhibitions for demonstrating the 
uses of ollseeds and oilseed products; 

(*) adopting any other meesuræ or performing any other duties which it may be 
required by the Central Government to adopt or perform or which the Oommittee may itself 
think necessary or advisable In order to carry ont the purposes of this Act. 


1 
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10. (1) The owner of every mill shall furnish to the Uollector, on or before the 7th 
day of each month, s return stating the total amount of ails 
Delivery of monthly re. extracted in the mill during’ the preeeding month, together 
turus. wiki, ageh; futher i ormaton in. rogard- thero- AN may: ue 

 preseribed : 

EN cis saben al bo a a Bogen: o extracted! “batatecits 
commencement of this Act. 

(3) Every such return shall be madé in such form and shall be verified in such manner 
as may be preseribed. 

1L (1) On reeetving any return made under section 10, the Colector shall assess the 

amount of the duty of excise payable under section 8 in res- 
“-Qdllection of dity of pect of the period to which the return relates, and if the 
excise. . amount has not already been paid, shall cause a notlee to 

i ` j be served upon the owner of the mill requiring him to make 
payment of the amount assessed within thirty days of the service of'the notles. 

i E T et sa a a o ee E a oa 
sob molo (1) -of section, 10 or furnishosya return which the Colector has reason fp 

is theorreen or detective, iha “Collector ELAN kakean (ho. tank, H Aty; Devable by 
him a push manner as may be preseribed, and the provisions of eub-eaction (1) aball there- 
upon apply as if such amesmment had been made on the basia of a return furnished by the 


. Provided that, in the case case of a return which he hes reason to beleve is tncorrest or 
defective, the Collector shall not assess the duty of exciep at an amount higher than that 
at whieh it is assessable on the basis of the return without giring to the owner a reasonable 

ty of proving the correctness and completeness of the return. 
(8) A notice under sub-section (1) may be served on the owner of a mill either by 
post or by deltvering it or tendering it to the owner or his agent at the mill. 
12, (1) Any owner of a mill who is aggrieved by an assessment mate under section 11 
may, within three months of service of the notice referred to 
Finality of asscsamentand in subsection (1) of that section, apply to the District 
Teoovery of unpaid duty of Judge, or in a Prealdency-town, to the Ohief Judge of the 
excise. Smal Cause Court for the sanecellation or modification of the 
assessment and, on such appheailon, the said Judge may 
cancel or modify the assessment and order the refund to such owner of the whole or pert, 
as the case may be, of any amount pald theremder. - 
(2) The-desision under sub-section (1) ot the Disiriet Judge or the Chiat Judge at 
the Small Cause Court, as the case may be, shall be final 
(B) Any sum recoverable under section 11 may be recovered as an arrear of lend- 
revenue. 
: 14. (1) The Oollestor or any officer by 
mcd ine general or special order of the Ventral Government in this 
behalf shall have free access at all reasonable times during 

i working hours to any mill or to any part of any mil. 

(8) The Gollestor*or any such officer may, at any time during working hours, with 
or without notiee to the owner, examine the purchase, sale and stock records and eccctnts 
of any mill ‘and take copies of or extracts from ell or any of the sald records or accounts 
for the pipose of testing the accuracy of any retum or of, to 
particulars regarding whieh information is requited for the purposes of this Act or 
rules made thereunder: 

Provided that nothing in this section shall be deemed to authorise the axramination of 
any description or formulee of any trade process. 

i 14. (1) ATI such copies and extracts and‘all Information 

- Tofornicion acquired to acquired by a Oollector or any other offleer from an inspec- 

be confidential. tion of any mill or warehouse or from any return submitted 
under this Act shall be treated as confidential. 

(2) If the Collector or any such officer dissloses to any person other than a superior 
officer any such mformation as aforesaid without the previous sanction of the Central Gov- 


Provided that nothing in this section shall apply to thé dindlosuro of any sach informa 

tion for the purposes of a propecution in respect of the making of a false return under 

15. A AE E ee eee ee 

duty and other monies reestred by it under 

Keeping and auditing of the manner in which the Fund is expended 

accounts.. -pubish a summary of the accounts along with the annual 
report. i 
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(2) Baia akena dial e Giana Gad ahead aaa Na WB galagah ame 
and the auditors shall have power to disallow any item whieh bas been, in thetr opinion, ex 
pended otherwise than in pursuance of the purposes of this Act 
(BY UF Gay Teens iy jah pasah akih bah hell lie ‘en, the A AE EN 
decision shall be final. 
16. The Central Government may, with the previous approval of both Chambers of 
the Central Legislature, by notification in the official Gazette, 
Dissolution of Commit- declare that, with effect from such date as may be specifid in 
tee. the notification, the Committee shall be dissolved, and on the 
ee ee eee 
in the Oommittee shall vest in His Majesty for the purposes of the Central Government and 
capa Ma alma an 
(1) The Central Government may,” after previous 
Power of the Central Gov- abies Vee eke seca a eas ct eet tae tees 


ernment to make rales. = ‘the provisions of this Aet. 
(8) In particular and without prejudies the generality of the foregoing power, 
such rules mày provide for all or any of the f matters, namely :— 


under section 4 whether in the first instance or on the oecsurrenee of vwaeancics; 
-~ (b) for- prescribing the term of, office of the members of the Committe; 

(o) for prescribing the ctreumstances im whieh and the authority by which any mem 
bar may be removed; 

: (d) for prescribing the quorum of the Committee; 

(¢) for the holdmg of a minimum number of moetings of the Committee during 

year ; 
med (f) for the maintenance by the Committee af a record of all business transacted and 
‘ the submission of copies of such records to the Oentral Government; 

(g) for the definition of the powers of the Oonnutttes to enter into contracts which 
shall be bindmg on the Oommittee, and the manner in whieh sueh contracts shall be 
executed ; 

(A) tor the regulation of the travelling allowances of members of the Committee 
and of thelr remuneration, if any; 

(i) for the definition of the powers of the Committee, in respect of the appointment, 
promotion and dismissal of officers and servants of the Committee, and in respect of the 
creatlin and abolition of eppointments of such officers or servants; 

(f) for the regulation of the grant of pay (which shall not, except in the case of a 
person having specialist’s qualifications, ereeed two thousand rupees per mensem) and leave 
to officers and servants of the Committee, and the payment of leave allowances to such oMicers 
and servants, and the remuneration to be paid to any peson appointed to act for any officer 
or servant to whom leave is granted; 

(W) for the regulation of the payment of pensions, gra Oe 
ances and travelling allowances to officers and servants of the 

(t) for preserlbing the estabHshment and maintenance of a provider fund for the 
Gens find from the pay and allowanecs of gach oMeera aid wirvants, other than Goverkon 
Gent fund from the pay and allowances of such officers and servants, than Government 
servants whose services have been lent or transferred to the 

(m) for prescribing the preparation of budget estimates of the annual receipts and 
pe eran aba eg gr supplementary: estimates of expenditure not included In 

a a a a a aa Ba aana Ka 


(n) for defining the powers of the Committee, the Standing Finance Sub-Committee, 
if any, and the President, respectively, in regard to the expenditure from the Fund whether 
provision has or has not been made in thd budget eo Aa a au A 
meh expenditure, and in regard to the POPP ope ab an, ae tn tho budget 
estimates of expenditure; 

(0) for preseribing the mainienanes of accounts of the receipts and expenditure of 
the Hund and providing for the audit of such accounts; 

(p) for prescribing the manner in whieh payments are to be made by or on behalf of 
the Oommitiee, and the offiears by whom orders for making deposits or investments or for 
withdrawals or disposal of the funds of the Committee shall be aligned; 

(q) for determining the custody In which the current account of the Fund shall be 

kept, and the bank or banks at which surplus monies at the credit of the Fond may be 
deposited at interest, and the conditions on whieh sueh manies ma may be oara tawanga; 
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(s) for prescribing the duties of the ofileers appointed under section 8, and the 
powers and duties of the Secretary of the Committee: 
(t) for prescribing the manner in which any amount of duty peid in excess may be 


(u) any other matter which is to be or may be prescribed. 
18. The Committee may, with the previous sanction of 
Power of the Oomrittes the Gentral Government, make regulations consistent with this 


to make regulations. Act and with any rules made under section 17 to provide 
for all or any ‘of the following matters, namaly:— 
(a) the appointment of a Standing Finance Sub-Odmmittee or Sub-Committee 


and the delegation thereto of any powers axPreisable under this Aet by Committee; 
- (b) the method of appointment, removal and replacement and the term of office of 
members ot the Sub-Committees, and for the filling of vacancies therein; 

(c) the dates, times and places for meetings of the Committee and the Sub-Ocmmit- 
tees and the prosedure to be observed at stich mestings; 

(d) the circumstances in which security may be demanded from officers and servants 
of the Committee, and the amount and nature of such security in each case; 

(6) the times at which, and the eiredinstances in which, payments may be made out 
of the provident fund and the conditions on whieh such payments shall relieve the fund from 
further Hability; 

(f) the contribution, Lf any, payable from the funds of the Committee to the pro- 
wident fund; 

(g) generally all matters incidental to the provident fund and the investment thereof. 


19. Ail rules made under section 17 and all regulations 
Publication of rules and made under sbêMon 18 shall be published in the Gasotte of 
TegulahO na. India. 


THA FAOTORINS (AMENDMENT) AOT, 1946. 


Aot No. X or 1946. 
[18th April, 1946. 
Wi An Aot fwriher to amond the Factories dot, 1984. 
- Wrermas it is expedient further to amend the Fectories Act, 1984 (XXV of 1984), 
for the purposes hereinafter appearing; 
It is hereby enacted as follows:— 
Bhort title and sommanee- 1. (1) This Act may be called Tom Faoronres (AMEND- 
ment. L 4 MTh Aor, 1946. 
(2) It shall come into foree on the first day of August, 1946. 
- 2. In section 84 of the Factories Act, 1984 (hereinafter 
Amendment of section 84, referred to as the said Act), for the words ‘‘fifty-four’’ and 
Ast XXV of 1984. ‘‘atxty’’ the words ‘‘forty-eight’’ and ‘‘fifty’’ shall be ree 
; Wa the 
3. BOS 86 o said Act, for the words “ten”” 
Pane ies 86, and ‘‘eleven’’ the words ‘‘nine’’ and ‘‘ten’’ shall be 
ct 9 i is a seasonal one, oleren and a half’? shall be substituted. 
4. In sestion 88 of the seid Act for the word ‘‘thir- 
Amendment of section 88, 77 et è 
; teen?” the words “‘ten and a half hours, or where the factory 
Act XXV of 1984. tive maba tabe 
Amendment of section 44, 5. For sub-section (4) of section 44 of the said Act, 
Act XXV of 1984. . the following sub-section shall be substituted, namely :— 
(4) An order under sub-section (2) shall remain in force for such period, not ex- 


ceeding two months from the date on which notice thereof is given to the manager of the 
factory, as may be specified in the order: 


Provided that if in the ophion of the Provincial Government the pubHe interest 
so requires, the Provincial Government may from time to time, by notification tn the official 
Garette, extend the operation of any such order for such period, not excæœding six months 
at any one time, as may be specified in the notifleation.’’ 

6. In the first provisa. to sub-section (1) of section 45 
Amendment of section 45, of the said Aet, for the words, ‘‘thirteen hours?” the words 


Act XXV of 1984. ‘ton and a half: hours, or where the factory is a seasonal one, 
i of eleven and a half hours,’’ shall be substituted. 
Imerit af section 47, 7. In section 47 of the said Act, for sub-sections (1) 


‘Act XXV of 1984. sia (2) the following sub-section shall be substituted, name- 
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srah, Where a worker— ` 

(a) In a non-seasonal factory works for more than mine ayan ae eae eee ee 
than torty-eight hours in any week, or 

(b) ma seasonal factory works EEEE KAEN AE BTE or for more than 
fitty hours in any week, — 
he shall be entitled in respect of the overtime worked to pay at the rate of twice his ordinary 
rate of pay. 77 


THE PROVIDENT FUNDS (AMENDMENT) AOT, 1946. 


Aor No. XI or 1946. 
[18th April, 1946. 
An Aot furihor to amond the Provident Funds Aot, 1925. , 
Waramas it is expedient further to amend the Provident Fonds Act, 1926, (XIX of 


1925), for the purposes hereinafter appearing; 
It is hereby enacted as follows :— 


Short title. 1. This Act®may be called Tus Provo FUNDS 
(AMENDMENT) Aor, 1946. 
Amendment of section 5, 2. (1) Im section:5 of the Provident Funds Act, 1925.— 


Act XIX of 1925. 

(a) for sub-section (1) the following sub-section shall be substituted, namely :— 

‘*(1) Notwithstonding anything contained im any law for the time being in force or in 
any disposition, whether testamentary or otherwise, by a subeeriber to, or depositor in, a Go- 
vernment or Railway Provident Fund of the sum standing to his credit in the Fund, or of 
any pert thereof, where any nomination, duly made in accordance with the rules of the 
Fund, purports to confer upon any person the ‘right to recetve the whole or any part of such 
sum on the death of the subsciiber or depositor occurring before the sum has become pay- 
able or before the sum, having become payable, has bean paid, the sald per shall, on the 
death as aforesaid of the subscriber or depositor, become entitled, to exclusion of all 
other persons, to receive such sum or part therecf, as the case may be, unlosa— 

(a) such nomination is at any time varied by another nomination made In Hke manner 
or expressly cancelled by notice given in the mammer and to the authority prescribed by 
those Tules, or 

(b) such nomination at any time becomes invalid by reason of the happening of some 
contingency specified therein,— 
and if the said person predeseases the subscriber or depositor, the nomination shall, so far 
az it relates to the right conferred upon the said person, become void and of no effect: 

Provided thet where provision has been duly made in the nomination in accordance 
with the rules of the Fund, eee eee Oe eas naak ja eet a Oe eee 
tho person deceased, such right shall, upon the decease as aforesaid of the said person, pass 
to sueh other 

(b) in sub-section (2), for the words ‘‘such person shall, on the death of the sub 
scriber or depositor, be entitled t the grant of’’ the words ‘‘person, who becames entitled 
as aforeseid, may be granted’” shall be substituted. 

(2) To the said section 5 the following sub-section shall be added, namelys— 

**(8) The provisions of this section as amended by sub-section (1) of seetion 2 of 
the Provident Funds (Amendment) Act, 1946, shall apply also to all such nominations made 
before the date of the commencement of that Act: 

Provided that the provisions of this section as so amended shall not operate to affect 
any case, in which before the said date any sum has been paid, or has under the rules of 
nes kar become payable in pursuance of any nomination duly made in aceordence with 

ose rules. 


THE TRADS MARKS (AMENDMENT) AOT, 1946. 


„Acor No. XII or 1946. 
[18th Apri, 1946. 
An Aot furthor to amend ths Trade Marks Aci, 1940. 
eee eee ae (V of 1940), 
for the purposes hereinefter a 
14 is hereby enacted as follows :- — 
1. This Act may be called THE Traps Manxs (AMMND- 


Sern MIA: MANT) Aor, 1946. 
Amendment of section 4, 2. For sub-section (2-A) of section 4 of the Trads 
Act V of 1940. Marks Act, 1940 (hereinafter referred to as the said Act), 


the following sub-seetions shall be substituted, namely:— 
I—4 
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‘‘(2A) The Central Government shall appoint two or more Deputy Registrars of Trade 
Marks to discharge under the superintendence and direction of the Registrar such functions 
of the Registrar under this Act as he may from time to time anthorise them to discharge; 
and any reference in this Act to the Registrar shall mclude a reference to any Deputy Regis- 
trar when so discharging any such function. 

(2-B) The Central Government may by notification in the Ofictal Gascite authorise the 
Registrar to delegate any particular functions of the Registror to officers other than the 
Deputy Registrars of Trade Marks.’’ 

3. In subsection (1) of section 10 aha gana aka SA 
Amend the words ‘‘already on the register?” the words, figures 
Act V ae section 10, letter ‘‘either already on the register or already registered in 
° any Indian State to which section 82-A. for the time being ap- 
° plias’? shall be substituted. 
4. In section 19 of the said Act, after the words ““ from the register” the words, figures and 
Amendment of section 19, Fetter ““ under this Act, or from the register of trade marks in 


any Indian State to which section 82-A for the time being applies 

Ast V of 1940. hall be į i 
Amendment of section 21, b. (1) Bection 21 of the said Act shall be renumbered 
Act V of 1040. as sub-section (1) of that section, and in the section as so 


renumbered, the words ‘‘if valid?” shall be omitted. 
(2) To the sald sectlon as so renumbered the following sub-section shall be added, 
namely :— 
‘¢(2) A person registered in any Indian State to whieh section 82-A for the time 
being applies, as proprietor of a trade mark shel have the same rights im reapeet thereof 
as are conferred by this section on a person registered under this Act as proprietor of a 


trade mark. ’’ 

6. In subsection (8) of section 22 of the sald Act, for 
Amendment of section #2, the words ‘‘two or more registered trade marks’’ the words, 
Act V of 1940. figures and letter ‘‘two or more trade marks registered under 
this Aet or in any Indian State to which section 82-A for the 

time being applies’’, shall be substituted. 
7. In section 28 of the said Act, for the words ‘‘regis- 
Amendment of section 28, tered trade mark”? the words, figures end letter ‘‘trade mark 


Act V of 1940. registered under this Act or in any Indian State to which 

section 82-A for the time being applies,’’ shall be substituted. 

Amendment of section 46, 8. To sub-section (2) of section 46 of the maid Act, 
Act V of 1940. the following Heplanation shall be added, namely :— 


‘“Roplanation.—For the purposes of sub-section (1) and this sub-section, a person 
who has regisjered a trade mark in Any Indian State to which section 82-A. for the time be- 
ing applies, may be a ‘person aggrieved’.’’ 

9. (1) Section 57 of the said Act shall be renumbered 
oe section 57, on subsection (1) af that section, and in the section as so 
: a renumbered, the words “if valid”? shail be omitted. 

(2) To the said section as so renumbered, the following sub-section shall be added, 
neamely:— a hj. 

““ (2) A person registered in any Indian State to which section 82-A for the time be- 
ing apples, as proprietor of a certification trade mark shall have the same rights in ob 
thereof as are conferred by this section on a person registered under this Act as etor 
of a certification trade mark. ?”? 

wi 10. In sub-section (8) of section 58 of the sald Act, for 
the words ‘‘registered certification trade marks’’ the words, 
Pence Ta section 58, figures and letter ‘‘ocertification trade marks registered under 
f this Act or in any Indian State to which section 82-A for the 

time being applies,’’ shall Be substituted. 
11. (1) In subsection (1) of section 68 of the sald Act, 
for the words ‘‘From such date, not baing earHer than ons 
Amendment of section 68, year from the commencement of this Act, as the Central Gort- 
Act V of 1940. ernment may, by notification in the official Gazette, appoint in 
this behalf,’’ the words and figures ‘‘On and after the Ist day 

of January, 1947,’’ shall be substituted. 

(2) To the said section the following sub-section shall be added, namely :— 

‘(4) Nothing in this section shall— 

(a) apply to a trade mark, application for the registration of which has been made 
before the Ist day of January, 1947, until sueh application has bean disposed of; 

(b) affect the use of the word ‘‘registered’’ in respect of a trade mark registered in 
any Indian State to which section 82-A for the tiñe being applies, or until the appHeation 
has been disposed of, in respect of a trade mark, application for the registration of which 
has been made im any such Indian State before the aforesaid date.’ 
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® 
Insertion of new. section 12. After section 82 of the said Act, the following 
82-A in Act V of 1940. section shall be inserted, namely:— : 
‘89-4. (1) The Central Government may enter into 
i reciprocal arrangements with any Indian State whereby trade 
Power to make reciprocal marks and certification trade marks registered under Ast 
arrangements with Indian shall have in that State protection as if registered in that 
Btates. Btate and where such arrangements have been entered into 
with any Indian Stete, the Central Government shall by notti- 
cation in the Offielal Gaxette declare that this section shall apply to that State. 
(2) Where any such arrangements as aforesaid with any Indian State are 
the Central Government shall by a further like notifleation cancel the notification under sub- 
section (1) relating to that Staie.”’ 
Amendment of section 83, 13. In section 88 of the said Act, the word ‘‘British’’, 
Ast V of 1940. where it occurs for the firs, time, shall be omitted. _ 
- Amendment of section 84, 14. In subsection (2) of section 84 of the said Act, 
Act V of 1940. after clause (l) the following clause shall be inserted, name- 


ly: e l 
““(H) make such supplementary provision as may be necessary or expedient to give 
effect to reciprocal arrangements entered into with Indian States under section 82-A;’’. 


THE INDIAN OOMPANTES (AMENDMENT) AOT, 1946. 





3 i Aor No. XIN or 1946. 
An Act further to amend tho Indian Compamies Act, 1918. 
p [1844 April, 1946. 
WHenmss it is expedient further to amend the Indian Companies Act, 1018, (VII of 
1918), for the purpose hereinafter appearing; 
< It is hereby enacted as follows:— 
1. This Act may be called Tos INDIAN Companies 


Short title. T.  (AMINDHENT) AOT, 1946. 
Amendment of section 2. To sub-section (2) of section 282-B of the Intan 
282-B, Act VE of 1918. Oompanies Act, 1918, the following proviso shall be added, 


‘‘ Provided that where one-tenth part of the whole amount of the moneys belonging to 
such fund exegeds tho maximum amount which may be deposited in a Post Office Savings Bank 
secount under the rules regulating such deposits for the time being in force, the amount of 
such excess mayi be kept or deposited in a special account to be opened for the pirposé in a 
scheduled bank as defined in clause (c) of section 2 of the Reserve Bank of India Act, 1984 
(IT of 1984).”? a 
THE RAILWAY COMPANIES (SUBSTITUTION OF PARTIES IN CIVIL PROCEED- 

INGS) AOT, 1946. 


[18i Apri, 1946. 
Aor No. XIV or 1948: å 
An Aot to provide for the substitution of the Governor-General ta Oownodl for certain Railway 
55 Companies in coriain oiv procesdings. i 

Waris- under certain artangements- made by the Central Government with the 
Bengal-Nagpur Railway Company, Limited, the Bombay, Baroda and Oentral Indie Railway 
Company, the Bengal and North Western Railway Company, Limited, and the Rohilkund and 
Kumeon Railway Company, Limited, certain rights and HabiHties of the said Companies have 
been assumed by the Central Governmens; 

AND WHEREAS it is arpedient to provide for the substitutian of the Governor-General 
in Oounefl in the and stead of the said Oompanies in all pending civil proceedings 
founded on any t or liability so assumed by the Central Government; 

It is hereby enacted as follows:— 

title 1. This Act may be called THe RALWAY Compannes 
Short i (SUSTITUTION or PARTITS IN Civ Proompma) Act, 1946. 
2. In this Ast, ‘‘ctvil proceeding”? includes an appeal 

Tntrprotation. - or @exeeution proceeding. 
3. (1) In every civil proceeding pending at the commencement of this Act to which the 
Bengal-Nagpur Railway Company, Limited, or the Bombay, 
Substitution of Governor- Baroda and Central India Railway Oompany, or the Bengal 
General in Council im oer- and North Western Railway Company, Limited, or the Rohil- 
tam etvil proceedings. , kund and Kumaon Railway Company, Limited, is a party, and 
- -` which is founded on any right or Habiiity assumed by the 
Qentral Government under eertain arrangements made by the Oentral Government with the 


> 
0 
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said Companies, the Governor-General in Council shall, notwithstanding anything to the 
contrary in the Code of Civil Proesdure, 1908 (V of 1908), be deemed to be substituted in 
the place and stead of the Company; and every such proceeding may be continued by or 
against the Governor-General in Council accordingly, and the Oompany shall be discharged 
from all Hability in connection with the proceeding. 

(2) Referenees in sub-section (1) to any Oompany shall be construed as including 
Teferences to the liquidators of that Oompany. 


THE INDIAN COOONUT OOMMITTER (AMENDMENT) AOT, 1945. 


Aot No. XV or 1946. 
An Aot further to amond the Indian Coconut Oommitiso Act, 1044. 
Waxrras it is expedient further to amend the Indian Coconut Oommitive Act, 1044 
(X of 1944), for the purposes hereinafter appearing; f 
It is hereby enacted as follows:— 
1. This Act may be called Tma LMDIAN CooonourT Com- 


- Short title. MITTER (AMENDMENT) Act, 1046. 
Amendment of seetion 2, 2. In seton 2 of the Indian Coconut Commities Act, 
Aet X of 1944. 1944, (hereinefter referred to as the said Act, )— 


(a) for clause (a) the following clauses shall be substituted, namely :— 

(a) ‘*Oollector’’ means the officer appointed by the Central Government to perform 
iu any specified area the duties of a Collector under the provisions of this Act and the rulos 
made thereunder, and incindes any officer subordinate to that officer whom he may by order 
in writing authorise to perform his duties under those provistons;’; 

(b) after clause (b) the following clause shall be inserted, namely :— ; 

n ge ‘‘Pond’’ means the Coconut Improvement Fund referred to in sub-section (2) 
section 3;’. 
Amendment of section 8, 8. Section 8 of the said Act shall be renumbered as sub- 
Act X of 1044. section (1) of that section, and to the section as so renum- 
bered the following sub-section shall be added, namely :— 

‘€(3) On the last day of each month, or as soon thereafter as may be convenient, the 
proceeds of the duty recovered during that month shall, after deduction of the expenses, if 
any, of collection and recovery, be paid to the Committee, and the Committee shall credit 
the E E a a al 
ment etre 

i re £. In section 4 of the sald Act, for tho words ‘‘and 
Amendment of section 4, expend the proceeds of the duty collected under this Act,’’ 
Act X of 1044. the words ““for crerit to the Fund the proceeds ofthe duty 
and any other monies received by it and to adminiater the 

ond’ shall be substituted. 


Substitution of new sec 5. For section 9 of the said Act the following section 
tion for section 9, Act X of shall be substituted, namely:— 
1944. 


“9. (1) The Committee shall apply the Fund to meeting the expenses of the Oom- 
mittes and the cost of such measures as it may consider neces- 
Applicatiqn of fund. sary or expedient to take for the improvement and develop- 
f ment of the cultivation and marketing of coconuts and of the 
produstion, utilisation and marketing of copra, coconut ofl and coconut poonac. 
(2) Without prejudice to the generanty of the foregoing power, tho Oommitjes may 
utilise the Fond to defray expenditure involved in— 
(a) undertakings, assisting or encouraging agricultural, industrial, technological and 
economics research ; 
(b) the supply of technical advice to ; 
(o) couraging the adoption of improved methods in cultivation; 
(d) carrying on such propaganda im the interesté of the coconut industry as may be 
industry ; 
(6) collecting statistics from growers, dealers, millers and other sources on all refe- 
vant matters bearing on the dustry; 
(J) fixing grade standards of copra and its products; 
(g) recommending the maximum and minimum prices to be fixed for copra; 
(A) advising on all matters whieh require attention for the development of the 


(4) Improving the marketing of coconuts in India dnd abroed and suggesting sultable 
measures to prevent unfair competition; 
(j) assisting in the control of insects and other pests and diseases of soconns 


j 
(k) promoting and encouraging co-operative efforts among the cosonut growers and 
in the coconut industries ; 


trees 


` 
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(1) adopting such measutes as may 'be practicable for assuring remunerative returns 


growers; 

(m) maintaining and assisting in the maintenance of such institutes, farms and sta- 
tons as it may, consider neccesary; 

(a) adopting any other measures or performing any other duties which it may be 
required by the Central Govermment to adopt or perform or which the Committee itself may 
think necessary or advisable in order to carry out the purposes of this Act.” 

Amendment of section 12, 8. For sub-sections (1) and (2) of section 12 of the 
Act X of 1944. mid Act, the following subsections shall be substituted, 
namely :— 

““(1) Any owner of a mill who is aggrieved by an assessment made under section 11 
may, within three months of service of the notice referred to in subsection (1) of that 
section, apply to the District Judge, or in a presidensy-town, to the Chief Judge of the 
Small Cause Court for the cancellation or modifleation of the assessment and, on such ap- 
plication, the said Judge may cancel or modify the assessment and order the refund to sush 
owner of the whole or part, as the ease may be, of any amount paid thereunder. 

(2) The detision under sub-section (1) of the District Judge or the Chief Judge af the 
Amal Cause Court, as the case may be, shall bes final.” 


aaa of section 18, Act X 7 In section 18 of the said Act— 


"a In sub-section (2), — 
(i) after the words ‘‘at any thne’’ the words ‘“*durng working hours’’ shall be 


(ii) for the words ‘‘working records, sale?” the words “purehase, sale and stock?’ 
ahall be substituted; 

(Hi) the following proviso shall be namely :— 

‘*Provided that nothing In this section shall be deamed to authorise the examination 
of any description or formule of any trade process.’’; 

(b) sub-section (8) shall be omitted. : 

raga a 8. Section 15 of the sdid Act shall be omitted. 

Act X of 1944. ; 


9. In section 17 of the said Act, aftæ the wordi 

Amentiment of section 17, ‘*Oentral Govermmeht may?” the words ‘‘with the previous 

Act X of 1944. approval of both Chambers of the Central Legialature,’’ shall 
be inserted. 


Omission of. section 25 10. In sub-section (2) of section 18 of the said Act,— 
Act X of 1944. 

(a) in clauses (m), (0) and (q), for the word ‘‘Oommittee’’ wherever it occurs, the 
word ‘‘Hund’’ shall be substituted; 

(b): in clause (a), or ika words ‘ot the fds ‘atthe Commis” tho words “rum 
tho Fond’? shall be substituted; 

(0) after clause (r) the following clause shall be Inserted, namely :— 
5 Se anah a na T A a a E any Same Pa 


THE PROTEOTIVE DUTIES CONTINUATION AOT, 1946. * 


Aor No. XVI or 1946. 
[18th April, 1946. 
“An Act ko extend iho date wp io which detics ckaraciorised as protective in the First Schedule 
to the Indian Tarif Act, 1984, shall have offcot, and further to amend tho Sugar 
"Industry (Protsction) Act, 1982. - 

WHEREAS it is expefient to extend oy: date up to which duties characterised as pro- 
‘tective In the First Schedule to the Indian Tariff Act, 1984 (XXXII of 1984), shall have 
iang ae aay a ks aa of 1982), 
for the purpose hereinafter appearing; 

It is hereby enacted as follows :— 

1. This Act may be ealled Tos Prorecrrva Doras 
Short title. CONTINUATION Aor, 1946. 
2. In the First Schedule to the Indian Tariff Aci, Act, 1984, 
Amendment of First Sehe- in the column headed ‘‘Duration of protective rates of duty’ 
dule, Act XXXIT of 1934. for the figures “19467” wherever they occur, the figures 
“1947°? shall be substituted. 
Amendment of preamble 3. In the preamble and section 8 of the Sugar Industry 
„and section 8, Act XIII .of (Protection) Act, for the figures ‘'1946’’ wherever 
“1982. l they occur, the figures *‘1947’? shall be substituted. 
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THE PROTHOTIVE DUTIES AO, 1946 
Aor No. XVII or 1946. 


l [18th April, 1946 
An Aot to enable the immediate wmposition of protective dutics of owstoms on importod goods. 
WHEREAS it is expedient to enable the Oentral Government to with immediate 


effect protective duties of customs on goods produced or manufact outside India and 
imported into British India where such imposition js urgently necessary in the interests of 
industries established in British India; 
It is hereby enacted as follows:— 
- Short title, extent and dur- 1. (1) This Act may be called Tem Prorecrrva Doras 
ation. ACT, š f 
(2) It extends to the whole of British Indie. 
(8) ‘Tt shill remain jn foreo tmtil the 81st day of March, 1949. 
2. (1) se he NE ee eg ee aie Ge a cag ore Gee 
the 


customs. É ee ee 


ee ea a a S 
or manufactured in any country outside India and imported into British India, in respect 
which the said reeommendation is made See ee ee ee ene: 
the amount, if any, proposed in the recommendatian, as it thinks fit. 
ee eS ee be a duty leviable 
under the Indian Tariff Act, 1984, (XXXII of 1984), and shall be in addition to any duties- 
tmposed under that Aet or any other law for the time being in 
in the duty of customs upon which any additional duty imposed by section 6 of the Indian 
Finance Act, 1942, (XO of 1942) and continued, subject to certain modifications, by certain 
subsequent Acta of the Central Legislature, is caleulated, or operate so as in any way to 
affect the amount of any additional duty so imposad. Bee 


3. During the session of tho Central Legislature next following the dato of the laro 
of a notHication under sub-section (1) of section 2, there shall, 


E 


4. ena The Central Government may, by nottication in. 
SOTE ey eee rye the official Gazette, make rules for the purpose of carrying 
into effect the provisions of this Act. 
(3) In particular and without prejudice to the generality of the foregoing power, such: 
rules may preseribe the conditions subject to which any goods shall be deemed to be produced. 
or manufactured in a particular country for the purposes of this Act. 


a INDIAN SOLDIERS (LITIGATION) AMENDMENT AOT, 1946. 


Aor No. | XVII or 1948. 
[18th April, 1946.. 
An Act further to amond the Indian Soldiers (Litigation) Act, 1925. 
Weems it is expedient further to amend the Indian Soldiers: (Litigation) Act, 1925- 
(IV of 1925), for the purpose hereinafter appearing; 
on er, COREY sh aoe A 
L This Act may be called Tue INDIAN Sotorers (Lar 
` Short title. GATION) AMENDMENT ACT, 1946. 
mm 2. In the proviso to section 11 of the Indigh Soldiers 
(Litigation) Ast, 1925, for the words ‘‘except in such 
Amendment of section 11, and subject to such modifiestions, if any,” the words « 
Act IV of 1925. where the said right adécrues in such circumstances, and is in 
respect of agricultural land and village immovable property situated in any such area,’? shall 
be substituted. 
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THE HINDU MARRIED WOMEN’S RIGHT TO SEPARATE RESIDENCE AND MATN- 
TENANOR ACT, 1948. 


Aor No. XIX or 1946. 
[28rd Apra, 1946. 


An Aot to gwo Hindu married women a right to separato residence and moainicnance wader 
l OSTiain Olrowmsiancss. i 
Wamras it is expedient to provide for the right to separate residence and mainten- 

anes under certain clreumstances in ths case of Hindu married women; 

It is hereby enacted as follows :— 

1. (1) This Act may be called Tos Hispo Manger 
Bhort title and extant. WOMEN 85 RIGHT TO HEPARATE RESIDANOE AND MAINTENANCE 

Aor, 1946. 
(2) It dpplies to the whole of British India. e 

2. Notwithstanding any custom or law to the contrary a 
Grounds for claiming se- Hindu married woman shall be entitled to separate residence 
parate residence and main- and maintenance from her husband on one or more of the fol- 
tenance. lowing grounds, n&mety.— 

(1) if he is suffering from any loathsome disease not contracted from her; 

(2) if he is guilty of such cruelty towards her as renders it unsafe or undesirable for 
her to live with him; 

(3) if he is guhliy off desertion, that is to say, of abandoning her without her consent 
or against her wish; 

(4) if he marries again; 

(5) if he ceases to be a Hindu by conversion to another region; 

(6) if he keeps a concubine in the house or habitually resides with a concubine; 

(7) for any other justifiable cause: 

Provided that a Hindu married woman shell not be entitled to te residence and 
maintenance from her husband if she is unchaste or ceases to be a Hindu change to another 
religion or fails without sufficient cause to camply with ea decree of a competent Court for 
the restitution of conjugal rights. ii 

3. When allowing a elatm for separate realdenes and 
minaintenance under section 2, the Court shall determine the 
Amount of maintenanee. amount to be paid by the husband to the wife therefor, and. 
in so doing shall have regard to the social standing of the 
parties and the extent of the husbend’s moans. 


THB INDUSTRIAL EMPLOYMENT (STANDING ORDERS) AOT, 1946. 


Aor No. XX or IMA. 
[28rd April, 1946. 


An dot to requre omploycrs in imdusirial ostublishmonis formally to define conditions of 
employment andor thom. 

Wasis lt is axpedient to require employers in industrial establishments to define 
with sufficient precision the conditions of employment under them and to make the said egndi- 
tions known to workmen employed by them; ° 

It is hereby enacted as tolows:— 

Bhort title, extent and 1. (1) This Aet may be called THE INDUSTRIAL Fac 
on. PLOYMENT (STANDING ORDERS) Aor, 1948. 

(2) It extends to the whole of British India. 

(8) It applies to every industrial establistkment whersim one hundred or more workmen 
are employed, or were employed on any day of the preceding twelve months, and to such 
class or classes of other industrial establishments as the appropriate Govermmnnt may from 
ume to time, by notification in the official Gazette, specify in this behalf. 

Provided that notbing in tlis Act shall aoply to any irdu-try to which, before the 
commencement of this Aet, the provisions of Chapter V of the Bombay Industrial Disputes 
Act, 1988 (Bombay Act XXV of 1988), have bean eppled. 

2. In this Act, unless there is anything repugnant in 
Interpretation . the subject or contex 

(a) ‘‘appellate authority’? means an Industrial Court, wherever it exisis or in its 
absence an authority appointed by the appropriate Government by notification. m the official 
Gazette to exercise In such area as may be specified in the notification the functions of an 
appellate authority under this Act; 

(b) ‘‘appropriate Government”? means in respect of industrial estabHahments under 
the control of the Central Government or a Federal railway or in a major port, mine or al- 
fielé, the Oentral Government, and in all other cases, the Provincial Government; 


` 
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(o) ‘*Oertifying Officer’? means the Labour Commissioner wherever he axists, or in 
his absence an ofheer appointed by the appropriate Government by notification In the offMelal 
Gazette to exercise in such area as may be specifled im the notification the functions of a 
(Certifying Officer under this Act; 

(d) ‘‘employer’’ means the owner of an industrial establishment to which this Act 
“for the time being applica, and ineludes— 


(4) In a factory, any person named under clause (2), of aaa (1) of section 9 


t 


ot the Factories Act, 1984, (XXV af 1984), as manager of the factory; 
(4) in any industrial extablishment under the control af any department of any Gov 
ernment in India, the authority appointed by such Government in this behalf, or where no 


authority is so appointed, the head of the depariment; 


(Wi) in any other inäustrial establishment, any person responsible to the owner for 
the supervision and control of the industrial establishment; 


; _ (ø) ‘industrial establishment’? means— 


(4) an industrial establishment as defined im clause (#) of section 2 af the Payment 
-of Wages Act, 1986, (IV of 1986), or 


(4) a factory as defined in clause (j) of section 2 of the Factories Act, 1934, or 
(M4) ae i ae E ge eee aerate ee Da 
(IX of 1890), or 


(iw) the establishment of a a kaa who, for the purpose of fulfilling a contract with 
-the owner of any industrial estab ent, employs workmen; 

(f) ‘‘preseribed’’ means prescribed by miles made by the appropriate Government 
under this Act; 

(g) ‘standing ordera’? means rules relating to matters set out in the Schedule; 

(A) ‘‘trade union’’ means a trade union for the time being registered under the 
Indian Trede Unions Act, 1926 (XVI of 1926); 

(i) ‘‘workman’’ means any person employed in any industriel establishment to do any, 
skilled or unskilled, manual or clerical, labour far hire or rere but does not include any 
member of the armed forces of the Orown. 

3. (1) Within ax m trom the dato on which this 
Act becomes appicable to industrial establishment, 
Submission of draft stand- | ioyer shall submit to the Certifying Officer five copies of 
ing orders. the draft standing orders proposed by him for adoption in his 
industrial establishment. 

(2) Provision shall be made in saeh draft for every matter set out in the Schedule 
whieh may be applicable to the industrial establishment, and where model standing orders 
‘have been prescribed, shall be, so far as is practicable, in conformity with such model. 

(8) The draft standing orders submitted under this section shall be accompanied by a 
statement giving prescribed particulars of the workmen employed in the industrial establish- 
ment including the name of the trade union, if any, to which they belong. 

(4) Bubjest to such conditions as may be prescribed, a group of employers in similar 

Industrial establishments may submit a joint draft of standing orders under this section. 

Conditions for ecertifica- 4. Standing orders shall be cartiflable under this Act 
tion of standing orders. if— 

(a) provision is made therein for every matter set out In the Schedule which is appli- 
cable to ar industrial establishment, and 

(b) the standing orders are otherwise in tonformity with the provisions of this Act; 
“and it shall not be the tunetion of the Certifying Officer or appellate authority to adjudicate 
upon the fairness or reasonableness of the provisions of any standing orders. 

5. (1) On receipt of the draft under section 3, the Certifying Officer shall forward 

a copy thereof to the trade union, if any, of the workmen, or 

Certification of standing whero there is no such trade union, to the workmen in such 

orders. Manner as may be prescribed, together with ea notiee in the 

preecribed form requiring objections, if any, which the work- 

men may desire to make to the draft standing ardera to be submitted to him within fifteen 
days trom the receipt of the notice. 

(2) After giving the employer and the trade unian or such other representatives of the 
workmen as may be preseribed an opportunity of being heard, the Oertifymg Officer shall 
decide whether or not any modification of or addition to the draft submitted by the employer 
is necessary to render the drafts standing orders certifiable under this Act, and shall make an 
order in writing accordingly. 

(8) The Certifying Offieur shall thereupa certify fhe draft standing orders, after 
making any modifications therein whieh his order under sub-section (2) may require, and. 
ahell within seven days thereafter send copies af the certified standing orders authenticated 
im the preseribed manner and of his order under sub-section (2) to the employer and to the 
trade union or other prescribed representatives of the workmen. 


~ 
~ 


xx oF 1946] Tae Ixpusr, EMPLOYMENT (StanDING ORDERS) ACT. 33 


6. (1) Any person aggriéved by the order of the Certifying Offleer under sub-section 
: (2) of seexlon 5 may, within twenty-one days from the date 

Appeals. . -on.whieh coples are sent under subsesilon (8) of that see- 
tion, appeal to the appellate authority, a the appellate 


render the standing orders certifiable under this Aet. 
(2) The appellate authority shall, within seven days of its order under sub-section 
(1), send copies thereof of the Certifying Officer, to the employer and to the trade union or 


‘out amendment the standing orders as certified by the Certifying Officer, by copies of the 
standing orders as certified by it and authenticated in the prescribed manner. | 

Ts Branding orders shall, unless an appeal is preferred under section 6, come into 

- - operation on the expiry of thirty days from the date on which 

Date of operation of stand- authenticated copies thereof are sent under sub-section (8) 

ding orders. of stion 5, or ahere an appeal as aforesaid is preferred, 

` on the expiry of seven days from the date on which eoples of 

the order of the appellate authority are sent under sub-section (2) of section 6. 


8. A copy of all standing orders as finally certified under this Act shall be filed by 
the 


10. (1) Standing orders fimally certified under this Act 


= i empl 
~- Duration and modification workmen, be liable to modification until the expiry of sh 
-of standing orders. months from the date on which the standing orders or the last 
modifleations thereof came into operation. i 
(2) An employer desiring ‘to modify his standing orders shall apply to PAE i 
‘Officer ip that behalf, submitting five copies of the standing orders in which shall be 
cated the modifications he proposes, and where such modifications are made in agreement 
with the workmen, a certified copy of the agreement shal? accompany the epplication. 
(8) the foregoing provisions of this Aet shall apply in respect of an appHeatlon under 
‘sub-section (2) as they apply to the certification of the first standing orders. 
11. Every Certifying Officer and appellate autharity shell have all the powers of a 
Civil Court for the purposes of reesiving evidence, adminis 
Certifying offleers and ap- tering oaths, enforcing the attendance of witnesses, and 
pelate authorities to have compelling the discovery and production af documents, and 
powers of Civil Court. shall be -deamed to be a Civil Court within the of 
sections 480 and 489 of the Code of Criminal ure, 
1898 (V of 1898). ` Y 
12. No oral evidence having the effeet of adding to or 
aa NT aa otherwise varying or contradicting standing orders finally certi- 
fied under this Act shall be admitted in any Oonrt. 
13. (1) An employer who tails to submit draft standing orders as required by section 
8, or who modifies his standing orders otherwise than in ae- 
Penalties and procedure. cordance with section 10,-shall be punishable with ftne which 
may extend to five thousand rupees, and in the case of a eont- 
nuing offence with a further fine which may extend to two hundred rupees for every day 
after the first during which the offence continues. 
(2) An employer who does any act in “contravention of the standing orders finaly 
certified under this Act for his industrial establishment shell be punishable with fine whieh 


I—5 
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/ 14 The appropriate Government may by nottfication in the official Gazette exempt, con- 
Sy ditionally or unconditionally, any industrial estabHshment or 
‘Power to exiftipt. class of industrial establishments from all or any of the provi- 

ay l sions of this Act. 

15. (1) The appropriate Government may, after previ- 
Power to make rules. ous publication, by notification in the official Gasetto make 

i | rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, such 
rules may— 

(a) prescribe additional matters to be included in the Schedule, and the procedure 
to be followed in modifying standing orders certified under this Act in acordance with any 
such addition; 

(b) set oyt model standing orders for the purposes of this Act; 

(c) pressribe the procedure of Oertifying Officers and appellate authorities; 

(d) prescribe the feo which may be charged for copies of standing orders entered in 
the register of standing orders; 

(6) provide for any other matter which is to be or may be prescribed. 

Provided that before any rules are made under elause (a) representatives of both 
employers and workmen shall be consulted by the appropriate Governmént. 
THE SCHEDULE. 
[See sections 2 (g) and 8 (2).] 
Matters io be provided Standing Orders wader this Aot. 

À: 1. Classification. of workmen, o6.g, whether permanent, temporary, apprentices, proba- 

tioners, or badis. i 

9. Manner of intimating to workmen periods and hours of work, holidays, pay-days 
and wage rates. 

8. Shift working. 

4. Attendance and late coming. 

5. Conditions of, procedure im applying for, and the authority which may grant. 
eave and holidays. 

-6. Requirement to enter premises by certain gates, and Hability to search. 

7. Closing and reopening of sections of tho industrial establishment and temporary 
stoppages of work and the rights and Habilities of the employer and workmen arising there- 
from. : 


8. Termination of employment, and the notice thereof to be given by employer and 
workmen. i 
' 9. Suspension or dismissal for misconduct, and ects or omissions whieh constitute 
misconduct. ° 
10, Means of redress for workmen against unfair treatment or wrongful exactions» 
by the employer or his agents or servants. 
11. Any other matter which may be prescribed. 


THE MERCHANT SHAMBN (LITIGATION) AOT, 1946. 


Aor No. XXI or 1046. 
[28rd Apri, 1946. 
An Act to provide for the spsctal protection in respect of oil and revemia Wtigation of 
sorving merdhant scamon. 
WHEREAS it is expedient to provide for special protection in respect of civil and 
revenue litigation of serving merchant seamen; 
It is hereby enacted as follows :— 
Short title, artent and 1. (1) This Act may be called Tua MERCHANT SEAMEN 
eommencemeant. (LITIGATION) Act, 1946. 
(2) It extends to the whole of British India. 
_ (8) It shall come into foree on such date as the Osntral Government may, by notifi-- 
am in the official Gazette, appoint. ‘ 
terpretatian. 2. (1) In this Aet, unlem there is anything repugnant 
in the subject or context,— 
(a) ‘‘agreament’’ means articles of agreement entered into by a seaman whereby he 
himsèlf to serve on board a sea-going ship; 
(b) ‘*Court’?? means a Civil or Revenue Oourt; 
(0) ‘c master’? means a person, other than a pilot or harbour master, having command. 
or charge of a sea-going ship; 
'  (&) ‘*preseribed’’ means prescribed by rules’ made under this Act; 
(0) ‘‘proceeding’’ includes any sult, appedl or eppHeation; 
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(7) ‘‘seaman’’ means every person, other than a person subject to naval law, who is 
employed or engaged under an agreement on board any sea-going ship in any capacity, other 
than that of pilot or apprentice but including thet of master; f 

(g) ““ahipping master’’ means, in relation to any seaman, a shipping master appoħt- 


(1) for the port at which the seaman entered into, or is believed to have entered into, 
an agreement, or 

(ii) where the seaman did not enter into his agreement in British India, fot the 
port to which the seaman has returned, or is expected to return, on the completion of his 
latest v 
and includes a deputy shipping master or any person carrying out the functions of a ship- 
ping. master. > 

(2) For the purposes of this Act a seaman shall be deemed to be a serving seaman 
during any perlod commencing on the date on which he enters into an agreement and ending 
thirty days after the date on which he is finally discharged from such agreement. 


3. If any person presanting any plaint, appHeation or 

Particulars to be furnish. appeal to any Cort has reason to believe that any adverse 

ed i} plaints, ete. party is a serving seamen, he shall make a statement accord- 
ingly im the plaint, application or appeal. 

4. If any Oolleetor has reason to believe that any soa- 

man who ordinarily resides or has property in his distriet and 

Power of Collector to in- who is a party to any proceeding pending before any Oourt, 

tervene in case of unrepre is unable to appear therein or is a serving seaman, the Col- 

sented seaman. lector may certify the facts in the preseribed manner to the 

Court. 


5. (1) Lf a Colector has certified under section 4, or if a Oourt has reason to believe, 
that a seaman who is a party to any proceeding before the 
Notice to be given in case Oourt, is unable to appear therein or is a serving seaman, 
of unrepresented seaman. the Court shall suspend the proceeding and shall give notlee 
thereof in the prescribed menner to the shipping master: 
Provided that the Oourt may refrain from suspending the proceeding and gtving the 
notice— a 
(a) if the proceeding is one instituted or made by the seaman, alone or conjointly 
with others, with the object of enforcing a right of pre-emption, or 
(b) if the interests of the seaman in the proceeding are, in the opinion of the Court, 
either identieal with those of any other party thereto and adequately represented by such other 
party, or merely of a formal nature. 
aa fo Gea? Gee ne Eat a ees 
though not a party to the proceeding is materially conearned in outcome of the proceed- 
ing and that his interests are likely to be prejudiced by his inability to attend, the Court 
may suspend the proceeding and shell give notice thereof in the prescribed manner to the 
shipping master. 


6. (1) If on receipt of a notices under section 5, the shipping master cartifles to the 
Cour in the prescribed manner that the seaman is a 
Postponement of proceed- seaman, the Oourt shall thereupon postpone the p in 
ings. respect of the seaman for the prescribed period, or if no period 

has been preseribed, for such period as it thinks fit: , 
Provided tit if by reason of the continued absence of the seaman the baleg of 
any further postponement of the proceeeding in respect of the seaman arises, the shall 
in deciding the question have regard to the purposes of this Act. 

(2) Lf the shipping master either certifies that the seaman is not for the time being 
a serving seaman or fails within two months from the date of the receipt of the notice under 
section 5 to certify that the seaman is a serving seaman, the Court may, if it thinks At, 
continue the proceeding. 


7. (1) Where In any proceeding before a Court a deeree or order has bean passed 
against any seaman while he was a serving seaman, the seaman, 
Power to set aside decrees or if he dies while he is serving seaman, his legal represanta- 
and orders passed against tive, may apply to the said Court to have the decree or order 
serving seaman, set aside, and if the Oourt, after giving an opportunity to the 
opposite party of being heard, is satisfied that the interests 
of justice require that the decree or order should be set aside as against the seaman, the 
Court shall, subject to such eonditions, if any, as it thinks fit to impose, make an order 
accordingly, and may, if it appears that any opposite party in the proceeding has failed 
to eomply with the provisions of section 8, award, subject to such conditions as may be pre- 
scribed, damages against such opposite party. 
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(2) The period of Hmitaiion for an application undér sub-section (1) shall Be sixty 
days from the date on which the seaman first coases to be a serving seaman after thd pass- 
ing of the decree or order, or where the summons or notice was not duly served on the sea- 
man in the proceeding in whieh the decree or order was passed, from the date on which the 
applicant had knowledge of the decree or order, whichever is later; and the provisions of 
section 5 of the Indian Limitation Act, 1908° (LX of 1908), shall apply to such appHeations. 

~ (8) Where the decree or order in respect of which an appleation under sub-section 
(1) is made is of such a nature that it cannot be set akide as against the seaman only, it 
may be set aside as against all or any of the parties against whom it was made. 

(4) Where a Oourt sets aside a decree or order under this section, it shall appoint 
a day for proceeding with the suit, appeal or application, as the case may be, in respect of 
whieh the deeree or order was passed. 

8. In computing thé period of limitation provided in this Act or in the Indian Limi- 

° tation Act, 1908 (IK of 1908), or in any otber law for the 

Modification of law of limi- time being in foree, for any sult, appeal or application to a 

tation where seaman is a Oourt to which a seaman is a party, the period or periods dur- 

party. ing which the seaman hes been a serving seaman, and if the 

seaman has died while he was a serving seaman, the d from 

the date of his death to the date on which his next of kin was first informed, by the shipping 
master or otherwise, of his death, shall be exeluded: 

Provided that this section shall not apply in the case of any mult, appeal or applica- 
tion instituted or made with the object of enforcing a right of preemption in such 
areas and in such circumstances as the Central Government may, by notification in official 
Gazette, specify im this behalf. 

9. If any Court is in doubt whether, for the purposes of section 7 or section, 8, a seaman 
is or was at any particular time or during any particular period 
Reference in matters of a serving seaman, it may refer the question to the shipping 
doubt to shipping masters. master, and the certificate of the shipping master shall be con- 
clusive evidence on the question. 
10. The Oentral Government, after consulting the High Courts coneerned, may be noth- 
cation in the Offcial Gazette make rules to provide for all or 
a “KO man Tak, any of the followhitg matters, nampiy:— i 
(a) the manner and form in whieh any notice or certifleate under this Act shall be 
given ; 
(b) the period for which proceedings or any class of proceedings shall be postponed 
under sub-section (1) of section 6; 

(o) the conditions subject to which damages may be awarded under sub-section (1) 
of section 7, and the amount of such damages; 

(d) any other matter which is to be or may be prescribed, and generally, any matters 
ineldental to the purposes of this ot. 


THE MIOA MINES LABOUR WELFARE FUND AOT, 1946. 


Aor No. XXII or 1946. 
° [28rd Apra, 1946. 
An Aot to consiliute a fund for the Ananoing of activities to promote the welfare of labour 
employed im the mica mining indusiry. 
WHEREAS it is expedient to constitute a fund for the financing of activities to pro- 

mote the welfare of labour employed in the mica mining industry; 
It la hereby enacted as tollows:— 


1. (1) This Act may be called Toe Mica Mines La- 
Short title and extent. BOURE W pen Foun. kon 1946. 
(2) It extends to the whole of British India. 
2. (1) With effect from such date as the Central Government may, by notification in 
the official Gazette, appoint im this behalf, there shall be 
Imposition and collection levied and collected, as a cess for the purposes of this Act, 
of a cess. on all mica, in whatever state, exported from British India a 
duty of customs at such rate, not exceeding six and one-quar- 
ter por conium ad valorem, a5 may from time to time be fixed by the Central Government by 
notHieation in the official Gazette: on NS 
Provided that until the lst day of April, 1947, the rate of duty so fixed shall not 
exeved two end one-half per oonium ad valorem 
(2) On the last day of each month or as soon thereafter as may be convenient there 
ahall be paid to the ereflit of a fund to be called the Mica Mines Labour Welfare Fund 
(hereinafter referred to as the Fund) the proceeds of the duty of customs recoverred during 
thet month after deduetion of the expenses, if any, for collection and recovery. 


3 
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° 3. (1) The Fund shall be appHed by the Central Gov- 

ernment to meet expenditure incurred in connection with 

The Mica Mines Labour -measures in the opinion of the Oentral Government necessary 

Welfare Fund. or expedient to promote thé welfare of labour employed in the 
misa mining industry. 

(2) Without prejudiee to the generality of subsection (1), the Fund may be utilised 
to detray— 

(a) the cost of measures for the benefit of labour employed in the mica mining Indus 

towards— 

(1) the improvement of publie health ani sanitation, the prevention of disease, and 
the provision and improvement of medical ; 

(1i) the provision and improvement of water supplies and facilities for washing, 

(lii) the provision and improvement of educational famlities, 

(iv) “the improvement of standarda of living, ineluding housing and nutrition, the 
amelioration of social conditions and the provision of recreational facilities, 

(vy) the provision of transport to and from work; | 

(b) the grant to a Provincial Government, a local authority or the owner, agent or 
manager of & mica mine, of money in ad of an¥ scheme approved by the Oantral Govern- 
ment for any purpose for which the Fund may be utiHsed ; 

(0) the cost of ađministering the Fund, eluding the allowances, if any, of members 
of the Advisory Committees constituted under section 4, and the salaries and the allowances, 
if any, of officers appointed under section 5; 

(4) any other expenditure which the Central Government may direct to be defrayed 
from the Fond. 

(3) The Central Government shall have power to decide whether any particular expen- 
diture is or is not debitable to the Fund, and its decision shall be final. . 

(4) The Oentral Government shall publish annually in the official Gazette report of 
the activities financed from the Fund, together with an estimate of receipts and expenditure 
of the Fund and a statement of accounts: 

4. (1) The Central Government shall constitute two 
Advisory Committees, ane far the Province of Madras and one 
Advisory Committees. for the Province of Bihar, to advise the Oentral Government 
on any matters arising out of the administration of this Act 
or the Fund. 

(2) The members of the Advisory Committee shall be appointed by the Central Gov- 
ernment, and shall be of such number and chosen in such manner as may be preseribed by 
Tules mede under this Act: 

Provided that each Committee shall inelude an equal number of members representing 
niee mine owners and workmen employed in the mica mining industry, and that at least 
One member of each Committee shall be a woman, and a least one member of tech Com- 
mittee shall be a member of the Legislature of the Provines concerned. 

(3) The Chairman of each Advisory Committee shall be appointed by the Central Gov- 
ernment. 

(4) The Central Government shall publish! m the official Gaxette the names of all 
members of the Advisory Committees. 


5. (1) The Central Government may appaint Fnspestors, 
Appointment and powers Welfare Adminimrators and such other officers as it thinks 
of officars. necessary to administer fhe Fund or to supervise or carry out 


(2) Every officer go apointed shall be deemed to be a pubHe servant within the mean- 
ing of section 21 of the Indian Penal Code (XLV of 1860). 

(8) Any Inspector or Welfare Administrator may— 

(a) with such assistance, if any, as he thinks fit, enter at any reasonable time any 
Flace which he considers it reeccssary to enter for the purpose of supervising or elrrying out 
the activities financed from the Fund, and 

(b) do within such place anything necessary for the proper discharge of hid duties. 

6. (1) The Central Government may, by notification in 
Power to make rules. the official Gaxette, make rules to carry into offect the pur- 
. poses of this Act. 

(2) Without prejudies to the generality of the foregajng power, such rulos may pro- 
vide for— 

(a) the making of refunds, remissions and recoveries of the duty of customs imposed 
by sub-section (1) of section 2; 

(v) the compodition of the Advisory Committees constituted under section 4, the 
manner in whieh the members thereof shall be chosen, the term of office of such members, 
the allowances, if any, payable to them, and the manner in which the Advisory Oommittees 
shell condust their business; 

(o) the conditions governing the grant or money from the Fund under clause (b) of 
sub-section (2) of section 8; 


~ 
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(d) the form of the estimate and statement referred to ta sub-sectidh (4) of ‘sec- 
tion/8; 
(e) the conditions of service and the duties of all officers appointed under section 5; 
(f) the furnishing by owners or agents or managers of miea mines of statistical or 
other intormation, and the punishment by fme of failure to comply with the requirements 
of any role made under this clause. ; 


THE RESERVE BANK OF INDIA (AMENDMENT) AOT, 1946. 


Aor No. XXIII or 1946. 
[19th Novombor, 1946. 
An Act further ta amond the Reserve Bank of Padia Act, 1984. 

WHenrig it is expodiont further to amend the Reserve Bank of India Act, 1934, for 
+he purposes hereinafter appearing; 

Jt is hereby enacted as fallows:— 

Short title 1. This Act may be called Tos Rusmevae BANK or INDIA 
ú (AJOINDMENG) ACT, 1946. 
2. Section 81 of the Reserve Bank of Indie Act, 1984, 
Amendment of section 81, shall be renumbered as sub-section (1) of that section and to 
Act ID of 1984. the section as so renumbered the folowing sub-section shall 
be added, namely :— 

‘€(2) Nofwithstanding anything contained in the Negotiable Instruments Act, 1881, 
no person in British India other than the Bank or, as expresaly authorised by this Act, the 
Central Government shall make or issue any promissory note expressed to be payable to the 
bearer of the instrument.’’ 

of Ordinance XVI 3. The Bearer Promissory Notes (Prohibition of Issue) 
1946. Ordinance, 1946, is hereby repealed. 


= 


of 
THE ESSENTIAL SUPPLIES (THMPORARY POWERS) AOT, 1946. 


Acr No. XXIV or 1046. 
[19th November, 1946. 
An Act to provide for the co™tinuance during a biniied poriod of powers to control ths pro- 
duction, supply and distribution of, and trade and oomeerce in, cortain commodi{1on. 

WHEREAS it is necessary to provide for the continuance during a limited period of 
powers to control the production, supply and distribution of, and trade and commerce in, 
foodstuffs (including edible ollseeds and oils), cotton and woollen tertiles, paper (including 
newsprint), petroleum and peloleum products, spare parts of mechanically propelled vehicles, 
coal, iron, steel and mica; ° 

AND WHEREAS the Indian Legislature has been empowered by section 2 of the Indian 
Car Government and Legislature) Act, 1946, to make laws with respect to the matters 

oresald ; 

It is hereby enacted as follows:— 

Short title, extent and du- 1. (1) This Act may be called THE ESSENTIAL SUPPLIES 
ration. | (TEMPORARY Powmes) Aor, 1946. 

(2) It extends to the whole of British India. 

(8) It shall cease to have effect on the expiration of the period mentioned in sec- 
tion 4 of the India (Central Government and Legislature) Aet, 1946, except aa respects 
things done or omitted to be done before the expiration thereof, and section 6 of the General 
Clauses Act, 1897, shall apply upon the expiry of this Act as if it had then been repealed 
by a Central Act. 

2. In this Act, unless there is anything repugnant in 
Defalilang. the subject or context,— | 
(a) ‘‘essential commodity’’ means any of the following classes of commodities:— 
. (1) foodstuffs, 

(41) cotton and wollen textiles, 

(iii) paper, 

(tv) petroleum and petroleum products, i 
(v) spare parts of mechanically propelled vehicles, 

coal, 


(vill) mica; 

(b) ‘‘food-erops’’ shall include crops of sugarcane; 

(o) ‘‘foodstuffs’’ shall inelude edible oflseeds and oils; A 

(d) ‘notified order’’ means an order notified in the oficial Gazette; 

(6) ‘‘paper’’ shall include newsprint; 

(f) ‘Provincial .Government’’, in relatioh to a Chief Commissioner’s Province, means 
the Chlef Oommuséioner. 
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tion, supply, distribution, equiteble distribution and gvailabiity at fair may by 

ote., of essential commodi- notified order provide for regulating or the pro- 

tes. duction, supply and distribution thereof, and trade and com- 
meree therein. ; 


(2) Without prejudice to the generality of the powers conferred by sub-section (2), 
en order made thereunder may provide— 

(a) for regulating by Heences, permits or otherwise the prodnetion or manufacture 
of any esential commodity ; 

(b) for bringing under colttration any waste or arable land whether. appurtenani to 
a building or not, for the growing thereon of food-crops generdlly or of food-cropa, 
and for otherwise maintaining or increasing she cultivation of food-crops generally, or of 
specified food-crops; 

(o) for controlling the prices at which any essential commodity may be bought or 
sold; 

(d) for regulating by Heences, permits wr otherwise the storage, transport, disiribu- 
tion, disposal, acquisition, use or consumption of any casential commodity; 

(6) for prohibiting the withholding from sale of any essential commodity ordinarily 

t for sale; 
üi (7) for regulrisg any person holding stock of an essential commodity to sell the whole 
or a specified part of the stock at such prices and to such persons or class of persons or in 
such circumstances, as may be specified in the order; 

(g) for regulating or prohibiting any elass of commercial or financial transactions 
relating to toodstuffs or eotton textiles, which, in the opinion of the authority making the 
order are, or if unregulated are likely to be, detrimental, to public Interest; 

(A) for collecting any information or statistics with a view to regulating or prohibit- 
ing any of the aforesaid matters; 

(4) for requiring persons engaged in the production, supply or distribution of, or 


books, accounts and recorda relating to thelr business and to furnish such information relat- 
mg IRTO; as may be specified in the order; 
(J) for any incidental and supplementary matters, including In particular the enter- 
vehi 


- (8) An order made under sub-section (1) may confer powers and impose duties upaa 
the Central Government or officers and authorities of jhe Central Government, notwithstand- 
ing that it relates-to a matter in respect of winch the Legislature .2lso has power 
to make laws. 

(4) The Central Government, so far as it appears to it to be necessary Yor maintai- 
ing or Inereasing the production and supply of an esențial commodity, may by order autho- 
rise any person (hereinafter referred to as an authorised controller) to exercise, with res- 
pect to the whole or any pert of any such undertaking engaged in the produetion and sup- 


may 
provided by the order; and so long as an order made under this sub-section is in force with 
respect to any undertaking or part thereaf— 

(a) the authorised controller shall exercise his functions in accordance with any in- 
structions given to him by the Central Government, so, however, that he shal not have any 
i leg akng panga sangi jae Mal anga a a Mah pai alaga gikakar- 
etermining the functions of the undertakers except in so fer as may be specifically provided 

the order, and 
7 (b) the ‘undertaking or part'shall be carried on in accordance with amy directions 
ee ee ee ga kag jang EN Aa a E pingan A 
kk ngi Ja ANA a A ae ca undertaking or part shall eom- 
ply with any such directions. 
4. The Osntral Government may by notified order direet 
Delegation of powers. rates akng A an bh re Isak acy in relse- 
. to matters subject to con any, as 
Say ber Jaa ja La tha raka, Kaga ar ake Kaga Ag bee 

(a) mach officer or authority subordinate to the Oentral Government, or 

ee) eee eee a ne a or Re oe or eae Kabar dinata bsa, Provi 
cial Government, as may be specified in the direction. 


Power to issue directions p, A oe a ee 
Provinces. 
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: 6. Any order made under section 8 shall have effect 

.' Effect of orders inconsis- notwithstanding anything inconsistent therewith contained in 

tent with other enactments. any anectment other than thls Act or any Instrument having 
; : effect by virtue of any enactment other than this Act. 


7. . (1) If any person contravenes any order made under section 3, he shall be punishe- 

ble with imprisonment for a term which may extend to three 

_ Penalties. years or with ffne or with both, and if the order so provides, 

. any Comt trying such contravention may direct that any pro- 

perty in respect of which the Oourt is satisfied that the order has been contravened shall be 
forfeited to His Majesty: 

Provided that where the contravention is of an order relating to foodstuffs which con- 
tains an express provision in this behalf, the Court shall make such direction, unless for 
reasons to be 1ecorded in writing it im of opinion that the direction should not be made in 
respect of the whéle, or, aa the case may be, a part, of the property. 

(2) If any person to whom a direction is given under sub-section (4) of section 8 
fails to comply with the direction, he shall be punishable with imprisonmént for a term which 
may ertend to three years or with fine or with both. 


8. Any person who attempts to contravene, or abets a 
Attempts and abetments. contravention of, any order made under section 8 shall be 
deemed to have contravened that order. 


9. If the person contravening an order made under agction 8 is a company or. other body 
corporate, every director, manager, secretary or other officer 
Offences by corporations. or agent thereof shall, unless he proves that the contravention 
took place without his knowledge or that he exercised all due 

diligence to prevent such contrevention, be deemed to be guilty of such contravention. 


False statements. 10. If any person— 

(fi) when required by any order made under section 8 to maka any statement or fur- 
mish any intormation, makes any statement or furnishes any information which is false in 
any material particular and which he knows or has reasonable cause to believe to be false, 
or does not believe to be true, or 
~ (#) makes any such statement as aforesaid in any book, account, record, declaration, 
return of other document which he is required by any such order to maintain or furnish, 
be shall be punishable with imprisonment for a term which may extend to three years on with 
time or with both. 

11. No Court shall take cognizance of any offence punishable under this Act axcopt 
on & report in writing of the facts constituting such offence 

Coginsance of offences. made by a person who is a publie servant as defined in sec- 
tion 21 of the Indian Penal Code. 


9 
12. Any magistrate or bench of magistrates empowered for the time being to try ma 
_ summary way the offences specified in sub-section (1) of see- 
Power to try offences sum- (ian 960 of the Code of Orliminal Procedure, 1898, may, an 
5 application in this behalf being made by the prosecution, try 
in aceordance with the provisions contained in sections 262 to 265 of the Code any of- 
fence punishable under this Act. 
13. Notwithstanding anything contained in section 82 of the Code of Oriminal Prose- 
dure, 1898, it shall be lawful for any Magistrate af the Firat 
_ Bpecial provision regard- Olass specially empowered by the Provincial Government in 
ing fines. = this behalf and tor any Presidency Magistrate to pass a seon- 
tence of fine exceeding one thousand rupees on any person 
convicted of cantravening an order made under section 8. 
i 14 (1) No order made in exercise of any power. confor- 
Presumption as to orders, red by or under this Act shall be called in question in any 
Court 


(2) Where an order purports to have been made and aligned by an authority in erer- 
elso of any power conferred by or under this Act, a Court shall, within the meaning of the 
Indian Evidence Act, 1872, presume that such order was so made by that authority. 


| 15. Where any person is prosecuted for contravening any order made under section 8 
Burden of proof in ear- which prohibits him from doing an act or being in posse- 
tain eas. mon of a thing without lawful authority or without a permit, 
licence or other document, the burden of proving that he hes 

such authority, permit, license ar other document, ghall be on him. 


16. . (1) No suit, prosecution or other legal proceeding 

Protection of action taken shall lie against any person for anythimg which is in good faith 

under the Act. dong or intended to be done in pursuance of any order made 
hi; : under section B. 


- 4 
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(3) No sult or other legaP proceeding shall He against the Crown for any damage caus 
ed or Hkaly to be caused by anything which is in good faith done or intended to be dane in 
pursuance of any order made- under section 8. 

l 17. (1) The T Powers 

R and saving. Snare Bangilan (Chaciporkiy ) 

(2) Any order made or deemed to be made under the sald Ordinance and in foree 
immediately before the commencement of this Act shall continue in foree and be deemed 
to be an order made under this Act; and all appointments _lisenses or permits granted 
and directions issued under any sueh order and in foree stoly before such commence- 
ment shall Hkewise continue in foree and be deemed to be made, granted or immed in pur- 
suance of this Act. 

(8) For the removal of doubts it is hereby declared— 

(a) that for the purposes of the said Ordinance and this Act an order of the nature 
referred to in section 5 of the said Ordinance made before the commencement of the said 
- Ordmanee and not previously rescinded shall be deemed to be, and always to have been, an 
order in force immediately before such, commencement, notwithstanding that akah ordet or 
parts of it, may not then have been in operation, either at all or in 

(b) shay for’ tha purpose Of Gls Act ani arder mada or doomed {o be made wiis abe 
paid Ordinanes and not rescinded priar to the commencement of this Act shall be deemed 
to be an order in foree immediately before the commencement of this Act, notwithstanding 
that such order, or parts of it, may not then be in operation, either at all or in particular 
areas. ; 


THE DELHI SPECIAL POLICH SS8STABLISHMEHNT AQT, 1946. 


Aor No. XXV ar 1946. 
[19th November, 1946. 


See eileen rl A a ge na aan ka Kaga aaa ngk ai Ba ied RC 
sioner’s Province of Delhi for the muestigation of ,vertain offences commitiod in connoc- 
tion with maticrs cooncerming Deparimonts of tho Coniral Government, for the supor- 
tmiondonce and admemetration of the said force and for the omtemsion ‘to other 
aroas in British India of the powers ond ferisdiction of members of ‘ike omid 
foros in regard to the investigation of the said offences. 

WHEREAS it ls necessary to constitute a police foree for the Chief Commis 
sioner ’s Provinee of Delhi for the investigation of certain offences committed in connection 
witli aiae sonserning’ Depa: aan nini que Oaia Goveraman: ahd. to Tako Prolia To 
the superintendence and administration of the sald foree and for the extension to other 
areas in British India of the powers and jurisdiction of the members of the said force in 
regard to the investigation of the said offences; 

It is hereby enaeted as follows:— 


1. (1) This Act may be called THe Damm SPECAL 
Short title and extent. pajar ESTABLIBEMENT Aor, 1946. 
(2) It extends to the whole of British India. : 
2. (1) Notwithstanding anything in the Pollea Act, 

Constitution and powers 1861, the Central Government may constitute a mies tener ja 
af special poHcoe establab- foree to be called the Delhi Special Police 
mant. the Chief Oomminsioner’s Provinse of Delhi Gis raice 

tion in that Province of offences notified under section 8. 


(8) Any member of the said police ostablishment af or above the rank of Sub-Ins- 
pestor may, subject to any orders which the Central Government may make in this behalf 
exercise in the Chief Commissicner’s Province of Delhi any of the powers of the 
charge of a poliee station in the area in which he is for the time being and when so erer- 
eling such powers shall, subject to any such orders as aforesaid, be deemed. to be an officer. 
im charge of a police station discharging the fcnetions of such an offloer within the mits 
0 station 


Offences to be Investigated official Gaxette, specify the offences or classes of offences 
by special police establsh- committed in connection with matters concerning Departments 
ment. of the Central Govrennment which are to be investigated by 

the Delhi Special Police Ketablshment. 


I—6 
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Superintendense and admi- 4. (1) The superintendents of the Delhi Special PoHee 
nistration of special police Establishment shall vest in the Central Government. 
establishment. 


(2) The administration of the said poliea estabHshment shall vest in an officer appoint- 
ed in this behalf by the Central Government who shall, exercise in respect of that police estab- 
Hahment such of the powers exerciseable by an Inspector General of Police im respect of 
the police force in a Province, as the Oentral Government may specify in this behalf. 

l : 5. (1) The Oentral Government may by order extend to 

. . any area (including Railway areas) In British India outside 

Fein aap hotell tho Oblef Oommissioner’s Province of Delhi the powers and 

Jurisdiction of special pohso inrisdictlon of members of the Delhi Special Police Hatab- 

oria aa areas. Hshment for the investigation of any offences or classes of 
offences specified in a notifleation undér section 3. 

(2) Wheh by an order under sub-section (1) the powers and jurisdiction of mem- 
bers of the said police establishment are extended to any such area, a member thereof may, — 
subject to any orders which the Central Government may make in this behalf, discharge the 
functions of a police officer in thet area while so discharging such funetions, be 
deememd to be a member of the police fofee of t area and bc vested wit the powers, 
functions and privileges aff be subject to the liabilities of a police offlear belonging to that 
police farce. 


6. Nothing contained in section 5 shell be deemed to 

Consent of Provincial Go emmable any member of the Delhi Special Police EstabHsh- 

vyernment to exercise of po ment to exercise powers and jurisdiction im any area in British 

wers and jurisdiction. India outside the Chief Commissioner’s Province of Delhi, 

not being a Railway aree, without the consent— ` 

(a) in ease such aree is in a Governor’s Province, of the Government of that Pro- 
vinee and 

i (b) in case such area is in a Chief Oommissioner’s Province, of the Chief Commis 


sioner 
Repeal of Ordinance XXTI 7. The Delhi Special Polce Hetablishment Ordinance, 


of 1946. 1946, is hereby repealed. 


THE SPECIAL TRIBUNALS (SUPPLEMENTARY PROVISIONS) AOT, 1946. 


Aor No.. XXVI or 1946. 
[22nd November, 1946. 


da Act to make cortaie provisions im relation to sémioncss ond orders passed by Special | 
Tribunals consiiinied wader the Criminali Law Amendmoni Ordinance, 1048, on such 
Tribunals ceasing to fwumociton. 

WHEREAS it is expedient to make certain provisions m relation to sentences and orders 
passed by Special Tribunals constituted under the Criminal Lew Amendment Ordinance, 1948, 
on such Tribunals ceasing to function; 

It is hereby enacted as follows :-— 

: i 1. (1) This Act may be calféd THS SPIALAL TREBUNALS 
Short title and extent. (SUPPLEMENTARY PROVISIONS) Aor, 1946. 
(2) It extends to the whole of British Indis. 


; 2. In this Act, ““ (et I gag aka tja 
Interpretation. Tribunal eonstitnted under the Criminal Law 
Ordinance, 1948. ; 
3. When any Special Tribunal ceases to function, the sentences or orders passed by i 
im any case shall, for the purposes of the provisions of the 
Provision regarding sen- Code of Oriminkl Procedure, 1888, applicable in respect of 
tonces and orders of Special those sentences or be deemed to have been passed by 
Tribunals whieh cease to the Court of Session wi the loeal limits of whose jurisdic- 
function. tion the offences charged in the case are alleged to have taken 
plece, or, if there be more than one such Oonrt of Sesion, by such one of them as the High 
_ Court, either in appeal or in revision or dn a reference made to it specially in this behalf, 
may determime: ; 

Provided that the references in this section to a Court of Session shall where the of- 
fences charged In the ease are alleged to have taken place in a Presidency town, be con- 
strued as references to the Chief Presidency Magistrate. 

Repeal of Ord. XXITI of 4. The Special Tribunals (Supplementary Provisions) 
1946. Ordinanee, 1946, is hereby repealed. 
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THE BANKING OOMPANIES (RESTRICTION OF BRANOHES) AOT, 1946. 
Aot No. XXVII or 1965. 


[22nd November, 1046. 


Am Act to restrict the opemag and removal of branches by banking companies. - 
l Wuesxis it is expedient to restrict the indiscriminate opening and removal of bran- 
ehes by banking eompanias; 
14 is hereby enacted as follows:— 
1. (1) This Act may be called THE BANEING COMPANIES 


Bhort title and extent. (RESTRICTION cr BRANGHIES) Aor, 1946. 
(2) or a a a en eee ga 
2. In this Ast— 


es ka NANANG a a banking. company a detued ia ecpiow Rar rae wis 
Indian Ga aka Act, 1918; 
(b) ‘‘bramech’? ‘eludes any sub-offise, pay-office, sub-pay-offiee and any place of busi- 


meta of a banking company at which deposits are received, cheques cashed or moneys 
a KN Na E has (hs aga kag saka S Ik in the dla DOM palen 
Act, 1918; 


(d) ‘‘Reserve Bank?” means the Reseve Bank of India. h 

3. (1) No banking company shall open a new branch 

gala apakah ine as or change the location of an existing branch without obtain- 
iban branches ing prior permission in writing tram the Reserve Bank. 

(2) The Reserve Bank may, before giving the permission. referred to in sub-section 
(1) to any banking company, take into consideration its financial condition amd history, the 
general character of its management, the adequacy of its capital struciure and earning 
prospects and the pubHe imterests to be served by the branch. 

(8) For all or any ot the purposes referred to in sub-section (2), the Reserve Bank, 
may, with the previous approval of the Central Government, cause an inspection to be made 
of the books, accounts and other documents of the banking company by any competent person 
authorised by the Reserve Bank, and it shall be the duty of every direstor or other officer 
of the banking company to produce to any person so authorised all such books, accounts 
aka aana aga a ad aa eens eee a ce 
as the person so authorised may require of him 

(4) Any person making an inspection under sub-section (8) may mamine on oath 
any director or other officer of the banking company in relation to its business, and may 
administer an oath accordingty. 

4. (1) If any banking company opens a branch or changes the location of an existing 
branch in contravention of section 8, every director or other 
Fonality. , officer of the banking egmpany who is knowingly and wilful- 
ly a-party to the contravention shall be liable to a fins which may extend to one hundred 
rupees for every day during which that branch ramains open for business or, ag the case may 
be, the change in its location continues. 
: (2) If any person refuses to produce any book, eccount or other document which 
under seetion 8 it is his duty to produce, or to answer any question relating to the business 
of the banking company, he shall be Hable to a fine whieh may drtend to five hundred rupees 
in respect of each offence, and if he persists th such refusal, to a further ffhe which may 
extend to fifty rupees for every day during which the offence continúes, 


THE HINDU MARRIAGE DISABILITIOS REMOVAL AOT, 1946. 


Aor No. XXVIII or 1946. 
[22nd November, 1946. 


An Aoi to romove certain disabilities and dowbis wider Hinds Law ia respect of) marriages 
between Hindus. 
Waaa it is expedient to remove eertain disabilities snd doubts under the Hindu 
Law in respect of marriages between Hindus; 
It is hereby enadted as follows:— 
bx KE Tan a a aa 
Short Hie snd exten. DISABILITIES REMOVAL Aor, 1046. 
(2) It extends tọ the whole of British India. 
Marriages between persons 2. Notwithstanding any text, rule or interpretation of 
of same gotra or pravara or ihe au TA Ge gay eta Ge EE a marriage between 
of different subdivisions of Hindus, which is otherwise valid, shall not be invalHd by reason 
the same caste. only of the fact that the parties thereto— ' 
(a) belong to the same gotra or pravara, or 
(b) belong to differfent sub-divislons of the same caste. 
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THE INDIAN THA CONTROL (AMENDMENT) AOT, 1946. 


Aor No. KATA or 1946. vu 
[22nd November, 1946. 
An Aot further io amond the Indian Toa Control Act, 1938. 
WHEREAS it is expedient further to amend the Indian Tea Control Act, 1988, for the 
purposes hereinafter appearing; 
It is hereby enacted as follows:— 
1. This Act may be called Tue INDIAM Tea CONTROL 
Short title. (AAENDIONT) ACT, 1946. 
in yah ie SCC Daia ae tha Taian Tes a Aah one 
(a) im subyseetion (2-A), for the words ‘‘he may, within one month from the date of 
the order whereby, he receives such right, apply to the Committee for a special export Heenca 
covering that further quantity, and the committee shall,”’ the following shall ba substituted 
‘the may apply to the Committee forea special arport Hceence covering that further 
quantity, and the Committee, unless prevented by the operation of any other provision of this 
Act shall,’’; = = l 
(b) in sub-section (2:B) the words ‘‘within a period of six months from the date on 
which it was granted”? shall be omitted: 
(0) in sub-section (8), for the word ‘‘Mareh’’ the word ‘May’ shall be substituted. 
and to the said sub-section the following proviso shall be added, namely :—~ 
‘Provided that a special export licence issued before the Ist day of April, 1947, shalt 
be valid up to the 81st day of Mareh, 1947.” < 


THE REGISTRATION OF TRANSFERRED OOMPANIPS (AMENDMENT AOT), 1946. 


Aor No. XXX op 1946. 
[22nd Novombor, 1946. 
An Aoi to amond the Registration of Transferred Companies Ordinance, 1942. 
WHearas it is expedient to amend the Registration of Transferred Companies Ordi 
nanee, 1942, for the purpose hereinafter appearing ; 
It is hereby enactal as follows:— 


Short title 1. This Act may be called Tos RBegiPTarRATION or TRANS- 
i FERRED COMPANIES (AMINDMENT) Aor, 1948. 

2. e After section 2 of the Registration of Transferred 

Insertion of new section Companies Ordinance, 1942, (hereinafter referred to as thé 

2-A in Ordmance LIV of said Ordinance), the following section shall be inserted, 
1942. namety :— 

‘eA. The Oentral Government may at any time by 

Cancellation of registra- order cancel the registration of any company under this Ordi- 

tion. nance on such terms and eonditions as may be specified in the 


Order. 7” z 
3. In stion 8 of the ssid Ordinance, for the words 
Amendment of section 8 figures and brackets ‘‘by section 8, exsept the power to make 
Ordinance LIV of 1942. Toles conferred by sub-section (8) of that section”? the follow 
ing shall be substituted, namely :— 
“by section 2 [except the power to make roles under sub-section (8) thereof] and 
section 2-A’’, l 


| THE FOREIGNERS AOT, 1946. 


Aor No. XXXI or 1946. i 
[22nd November, 1946. 
An Aot to confer upon tho Coniral Govermmont coriain powers in respect of foreigners. 
Wamexas it is expedient to provide for the exercise by the Central Government of 


certain powers in respect of the entry of foreigners Into British India, thelr presence therein 
and their therefrom ; 


Tt is hereby enacted as follows:— 
Short title and extent. ae (1) This Act may be called Toe Fonmgwuss Aor, 


(2) It extends to the whole of British India. 
Definitions. 3. In this Act— 
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(a) ‘‘foreigner’’? means’ a person who— - 
(1) is not a natural-born British subject as defined in sub-section (1) and (2) of see- 
tion 1 of the British Nationality and Status of Aliens Act 1914, or 
(H) has not been granted a certificate of naturalization as a British subject under 
any law tor the time being in foree in British India, or 
(iH) is not a ruler or subject of an Indian State, or 
(Ir) is not a native of the Tribal areas: 
Provided that any British subject who, under any lew for the time being in force in 
British India, ceases to be a British subject shall thereupon be deemed to be a foreigner; 
(b) ‘‘prescribed’” means presoribed by orders made under this Act; 
(0) ‘specified’? means specified by direction of a prescribed authority. 
3. (1) The Oentral Government may by order make provision, either generally or with 
respect to all foreigners or with respect to any 
Power to make orders. foreigner or any prescribed clash or description of foreigner, 
for prohibiting, regulating or restricting the of foreigners 


into British India or their departure therefrom or thair presence or continued presence 
therein. l 


d 
(2) In particular and without prejudice to the generality of the foregoing power, 
orders made under this section may provide that the fo 

(a) shall not enter British India, or shall enter British India only at such times and 
by such route and at such port or place and subject to the observance of such conditions on 
arrival as may be prescribed; 

(b) shall not depart trom British India, or shall depart only at such times and by 
such route and from such port or place and subject to the observance of such conditions on 
departure es may be prescribed; 

(o) shall not remain in British India or in any prescribed area therein; 

(d) shall remove himself to, and remain in, such area in British India as may be 
prescribed ; . 

(e) shall comply with such conditions as may be preseribed or specified— 

(1) requiring him to reside in a particular place; 

(H) Imposing any restrictions on his movements; 

(fit) requiring him to furnish such proof of his identity and to report such parți- 
sulars to such authority in such manner and at such time and place as may be prescribed 
or specified ; i 

(iv) requiring him to allow his photograph and finger impressions to be taken and to 

specimens of his handwriting and signature to such authority and at such time and 
place as may be prescribed or specified; 

(v) requiring him to submit himself to such medical examimation by mah authority 
and at such time and place as may be preseribed or spectfed; 


(vi) prohibiting him from association with persons of a prescribed or specified dæ- 
ertption ; 

(vil) prohibiting him from engaging in activities of a prescribed or specified descrip- 
tion ; 


(vill) prohibiting him from using or possessing prescribed or specified articles ; 

(ix) otherwise regulating his conduct in any such particular as may be “preseribeð or 
speied; 

(f) shall inter into a bond with or without sureties for the due observanse of, or as 
an alternative to the enforcement of, amy or all prescribed or epectiied restrictions or condi- 
tuons; 

(g) shall be arrested and detained or confined} and may make provision for such ined- 
dental and supplementery matters as may, in the opinion of the Central Government, be 
expedient or necessary for giving effect to this Act. 


£. (1) Any foreigner (hereinafter referred to as an internee) in respect of whom there 

is in foree any order made under clause (g) of sub-section 

Internees. (8) of section 8, directing that he be detained or confined, 

shall be detained or confined in such place and mamer and 

subject to such eondiitions as to maintenance, discipline and the punishment of offences and 
-breaches of discipline as the Central Government may from time to time determine. 

(2) Any foreigner (hereinafter referred to as a person on parole) in respest of whom 
there is in foree an order under clause (e) of sub-section (2) of section 8 requiring him to 
reside at a place set part for the residence under supervision of a number of , shall 
while residing therein be subject to such conditions as to maintenance, disełpline and the 

ent of offences and breaches of discipline as the Central Government may from times 
+o time by order determine. 

(8) No person shall— 
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(a) knowingly assist an internee or a person on parole*to escape from wustody or the 
place set apart for his residence, or knowingly harbour an escaped internee or person on 
parole, or ~p an 

(b) gire an escaped internee or a person on parole any assistance with intent thereby 
io prevent, hinder or interfere with the apprehension of the internee or the person on parole. 

(4) The Central Government may by order provide for regulating nocess to, and the 
conduct of persons in, places in British India where internees or persons on parole gre de- 
tained or restricted, as the ease may be, and for prohibiting or regulating tho despatch or 
conveyance from outside such places to or for internees or persons on parole therein of such 
articles as may be prescribed. | 

5. (1) No foreigner who was in British India on the date on which this Act came into 
f l force shall, while in British India after that date, assume or 
Change of name. use or purport to assume or use for any purpose any name 
other than that by which he was ordinarily known immediately 

betore the said date. 

(2) Where, after the date on which this Act came into foree, any foreigner tarries 
on or purports to carry on (whether alone ordn association with any other person) any trade 
or business under any name or style, other than thet under whieh that trade or business was 
being carried on immediately before the said date, he shall, for the purposes of sub-section 
(1), be deemed to be ufing a name other than that by which he was ordinarily known, tm- 
mediately before the said date. 

(8) In relation to any foreigner who, not having been in British India on the date on 
witch this Aet came into force, thereafter enters British India, sub-sections (1) and (8) 
shall have effect as if for any reference in those sub-seetions to the date on which this Act 
came into foree there were substituted & reference to the date on which he first enters British 
India thereafter. 

(4) For the purposes of this sectlon— 

(a) the expression ‘‘name’’ includes a surname, and 

(b) a name shall be deemed to be changed if the spelling thereof is altered. 

(5) Nothing in this section shall apply to the assumption or use— 

(a) of any name in pursuance of a Royal licence or permission granted by the 
Oentral Government; or 

(b) by any married woman, of her husband’s name. 


6. (1) The master of any vessel landing or embarking at s m British India pas 

i l sangers coming to or going from t port by me 

Obligations of masters of ot of any aireraft landing or embarking at any place in 

vessels, etc, ; ritish India passengers coming to or going from that place 

by aire shall furnish to such person and in 

may be prescribed a return giving the prescribed particulars with respect to any passengers 
or members of the crew, who are foreigners. 

(2) Any District Magistrate and any Commissioner of Police or, where there is no 
Commissioner of Police, any Superintendent of Police may, for any purpose connected with 
the enforeement of this Act or any order made thereunder, require the master of any such 
vesel or the pilot of dny such aircraft to furnish such information as may be prescribed in 
respect of passengers or members of the crew on such vessel or alreraft, as the case may 
be. 


(8) Any passenger on such vessel or sueh aircraft and any member of the crew of 
such vessel or aircraft ghall furnish to the master of the vesel or the pilot of the atreraft, 
as the caso may be, any information required by him for the purpose of furnishing the re- 
turn referred to in sub-section (1) or for furnishing the information required under sub- 
section (2). i 

(4) For the purposes of this section— 

(a) ‘‘master of a vessel’? and ‘‘pilot of any aircraft’’ shall include any person 
authorised by such master or pilot, as the case may be, to discharge on his behalf any of 
the duties imposed on him by this section; 

(b) ‘passenger’? means any person not being a bona Ads member of the crew, trevel- 
ling or seeking to travel on a vessel or aircraft. 


7. (1) It shall be the duty of the keeper of any premises whether furnished or unfur- 
nished where lodging or sleeping accommodation is provided 
ae roe aaa , tor reward, to submit to such person and in such manner such 
information in respect of foreigners accommodated In such 

particulars. premises, as may be prescribed. 
Heplenation.—The information referred to in this sub-section may relate to all or 
any of the foreigners accommodated at such premises and may be required to be submitted 

periodically or at any specific time or occasion. 
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(2) Every person accommodated in any such premises shall furnish to the keeper 
thereof a statement containing such perticulars as may be required by the keeper for the 
“purpose of furmahing the information referred to in sub-section (1). 

(8) The keeper of every such premises ‘shall maintain a record of the information 
furnished by him under sub-section (1) and of the information obtained by him under sub- 
section (2) and such record shall be maintained in such manner and preserved for such 
ag a Ag aa ban ga tg an nala saa anana a a 
or by a person authorised in this behaif by the District Magistrate 


8. (1) When a foreigner is recognised as a national by the law of more than one foreign 

_ country or where for any reason, it is dřoertain what na ty 

py metion of nations- if any is to be ascribed to a foreigner, that foreigner may be 

: treated as the national of the country with which he appears 

to the preseribed authority to be most closely connected for the time being in interest or sym- 

pethy or if heis of uncertain nationality, of the country with which he was last so con- 
nected : 


Provided that where a foreigner acquired a nationality by birth, he shall, except where 
the Central Government so directs either generally or in a particular case, be deemed to 
retain thet nationality unless he proves to the satisfaction of the said authority that he has 
subsequently acquired by naturalization or otherwise some ather nationality and still recog- 
nispi as aga kah an nee aero cement a Seema ys Mane akan ere 
50 

[By Ae decision EE PA E Ba TE, a an (1) shall be final and shalt 
not be called in question in any Oourt: 


Provided that the Central Government, either of its own motion or on an application 
by the foreigner concerned, may revise any such decision. 


8. If in any case not falling under section 8 any question arises with reference to this 

Act or any.order made or direction given thereunder, whether 

Burden of proof. any person is or is not a foreigner or is or is not a foreigner 

of a particular clases or deseription the onus of proving that 

such person is not a foreigner or is not a foreigner of such particular class or deseriiption, 

as the case may be, shall, notwithstanding anything contained in the Indian Evidence Act, 
1872, lie upon such person. 


10. The Central Government may by order declare that any or all of the provisions of 

this Act or the orders made thereunder shall not apply, or shall 

Power to exempt from apply only with such modifitations or subject to such condi- 

application of Act. tions as may be specified, to or in relation to any individual 
Oe OEY lha OAS OF anga PORD NE a er: 

1L (1) atl ac eaea By e a ar ka ogee of da Morions or Mi 

P to give effect to Ast to giro any direction or to exercise any other power, may, 

reti a in addition to any other astion expressly provided for in this 

ordera, ? ° Act, take, or cause to be takon such steps and use, or cause to 

be used, such force as may, in its opinion, be reasonably necessary for securing eomplanes 

with such direction or for preventing or rectifying any breach thereof, or for the effective 

exerelse of such power as the case may be. 


(2) Any police offleer may take such steps and use such foree as may, in his opinion, 
be reasonably necessary Tor securing compliance with any order made or direetion giren under 
Or PRETOR Or (D a Ske a A aana ka 
such order or dtreetion. 

(8) The NA Gena TEK KAN ENE be dsamnea to confer upon any person act 
ing in exercise thereof a right of access to any land or other property whatsoever. 


12, Any authority upon which any WUL T e o T mk consent or 

l permission or to do any act this Aet or 
Power to delegate autho- by any order made thereunder may, unless ee provision 
: is made to the contrary, In writing authorise, conditionally 
or otherwise, any suthority subordinate to it to exercise such power on its behalf, and 
thereupon the said subordinate authority shall, subject to sueh conditions as may be con- 
tained in the authorisation, be deemed to be the authority upon which such power is eon- 
ferred by or under this Aet. 


13. (1) Any person who attempts to contravene, ianh paga ee 

any act preparatory to, a contra on of the provisions of 

Attempts, ote., ae ais this Aet or of any order made or direction given thereun- 

a Saka ‘der, or fails to eomply with any direction given in pursuance 

ey of any such order, shall be deemed to have contravened the 
provisions of this Act. 
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(2) Any person who, knowing or having reasonable “cause to believe that any other 
person has contravened the provisions of this Act or of any order made or direction given 
thereunder, gives that. other -person, any assistance with intent thereby to. prevent, hinder 
or otherwise interfere with his trial or punishment for the said contravention shall . 
be deamed to have abetted that vention. 

(8) ThS master of any vessel or the pilot of any aircraft, es the case may be, by 
means of which any foreigner enters or leaves British Indik in contravention of any order 
made under, or direction given in pursuance of, section 8 shall, unless he proves that he 
exercised AIl due diligence to prevent the said contravention, be deemed to have contravened 
this Act. 

14. If any pérson contravenes the provisions of this Act or of any order made there- 
under, or any direction giren in pursuance of this Act or 

Penalties. such order, he shall be punished with imprisonment for a 
$ term which may ertend to five years and shall also be Hable 

to fine; and if dani ay EA E E E E ee ea of sub- 
Pee r ie ae a ee A aan as 


or show cause to the satisfaction of convicting Oourt why such 
penalty should not be paid. a 
ve 15. No sult, prosecution or other 


legal proceeding shall 
Protection to persons He against 
any person for anything which is in good 
ing under this Act. done or intended to be done under this Act. a 
A 16. The provisions of this Act shall be in addition to, 
Application of other laws and not. In derogation of, the provisions of the eee 
not barred. of Foreigners Act, 1989, ‘the Indian Passport Act, 1920, and 
of any other enactment for the time being in foree. 
; i 17. The Foreigners Act, 1864, the Foreigners Act, 
: Repeals. f 1940, and the a Act (Amendment) Ordinance, 1946, 
eb are hereby repealed 


MADRAS ACTS, 1945. 


THE CRIMINAL TAIBES (MADRAS AMENDMENT) AOT, 1945. 
Aor No. XXV or 1945. 
| [6th Daoombor, 1945. 
An Act further to amend the Criminal Tribes Aot, 1924, iw iis apploaiton to the Province of 
Madras. 


WHERBAS it is expedient furjher to amené the Criminal Tribes Act, 1924, in its appli- 
tation to the Province of Madras, far the purpose hereinafter appearing; 

AND wHeamss the Governor of Madras has, by a Proclamation under section 98 of 
the, Government of India Act, 1985, assumed to himself all powers vested by or under the 
said Act in the Provincial Legislature; - = 


Now, THEREFORE, in exereise of the powers so assumed to himself, the Governor is 
Pleased to enact as follows:— : : 


Short title. 1. This Act may be called Tom Onnmeman Tries 
(AMADrAB AMENDMENT) Acr, 1945. 

Amendment of section 10, 2. In the proviso to sub-section (1) of section 10 of the 

Act VI of 1924. Oriminal Tribes Act, 1924, after the words ‘‘ 


Magis- 
trate’’, the words ‘‘or, subject to his control, the Superinten- 
dent of Police’’ shall be inserted. 


THE MADRAS PAWNBROKERS (AMENDMENT) AOT, 1945. 


Aor No. XXVI or 1945. 
[18th December, 1945. 
An Act to amend the Madras Pawnbrokers dot, 1948. 

WHEEBAS it is expedient te amend the Madras Pawnbrokers Act, 1948, for the purpose 
hereinafter appearing; ` : 

AND WHEREAS the Governor of Madras has, by a Proclamation under section 98 of the 
Government of India Act, 1985, assumed to himsalf all powers vested by or under the said 
Act in the Provincial ture; 

Now, THEREFORE, in exereise of the powers so assumed to himself, the Governor is 
pleased to enact as follows:— J 


Short title and commence- 1. (1) This Act may be celled Tma Mipras PAWN- 
ment. BROKERS (AMENDMENT) Aor, 1945. 
(2) This section shall come into foree at,.cnce; and section 3 shall come into foree 
on the expiry of three months from the date on which section 1 eomes into farce. 
2. In subclause (ii) of clause (5) of section 2 of the Madras Pawnbrokers Aet, 
1948, for the word ‘‘eompany’’, the words, figures and letter 
Amendment of section 2, sc ankhig company as défined in section 277-F of the Indian 
Madras Act XXIII of 1048. Companies Act, 1918’? shall be substituted. 


MADRAS ACTS, 1946. 


—_——_— anand 


THE MADRAS DISTRICT MUNICIPALITIES (AMEINDMENT) AOUT, 1946. 


_ — 


. Aor No. I of 1946. / 
[Lih January, 1946- 
An Act further to amend the Madras District Muwiotpaliies Act, 1920. 
Wrxeras it is expedient further to amend the Madras District Municipalities Act, 
1920, for the purpose hereinafter appearing, | 
tr AND WHEREAS the Governor of Madras has, by a Proclamation under section 98 of 
the Government of India Act, -1985, assumed to- himself all powers vested by or under the 
said Aet in the Provincial Legislature; . 
.  --Now, THEREFoas, in exercise of the powers so’ assumed to himself, the Governor is 
pleased to enact as follows:— ; 
Short title and cammente- 1. (1) This Act may be called Tma Maness DISTRIOT. 
ment- _ MUNICIPALITIES (AMENDHMENT) Aor, 1946. 
n: (8) It shall be deemed to have come into foree on the Ist day of January, 1945. 
: Amendment of section @. In clause (a) of sub-section (6). of section 12-0 
72-0, Madras Acb'V of 1920. of the Madras District Municipalities Act, 1920— 
(4) for the words ‘‘one thousand two hunired rupees’, the words “one thousand five 
hundred rupecs’’ shall be substituted; -- - 7 
(ii) the following proviso shall be added at the end, namely :— 
‘¢Provided that in the case of the -Madura- Municipality, the maximum limit of one 
thousand five hundred rupees per mensem specified above shall not be deemed to prevent 


{he-commissioner of that municipality, if he is in the service of the Crown, from drawing 
x at alowaneo at the rate admissible in the ease of Government servants of similar standing 


and status.’’ 


THE MADRAS MOTOR VEHICLES TAXATION (AMENDMENT AOT, 1946. 


Aor No. IL or 1046. : 
[15th January, 1946. 


= Am Aot further to amond the Madras Motor Vehioles Tawation Act, 1981. 

Waes it is expedient further to amend the Madras Motor Vehieles ‘Taxation Act, 
1981, for -the purposes hereinafter appearing; 

Anp warmis the Governor of Madras has, by a Proclamation under section 98 of 
the Government of India Act, 1985, amsumed to himself all powers vested by or under the 
aid Act in the Provineial Legislature; i 

Now, Tamexrona, in erereise of the powers so assumed to. himself, the Governor le 


pleased to enact as foHows:— ao p E 
Shor; title. L. This Act may be called Toa Manzas MOTOR VEHICLES 
TAXATION (AMENDMENT) AoT, 1946. 
Amendment of section 10, 9. In section 10 of the Madras Motor Vehicles Taxation 
Madras Act IO of 1981. Act, 1981— 
(1) tn clause (a) of sub-section (1)— _ 
Ta) to sub-clause (iv), the following proviso shall be added, namely :— 
c Provided that where a municipality is constituted on or after the Ist day of April 


b) to sub-clause (v), the following proviso shall be added, namaly:— 

‘¢Proyided that where a ty is constituted on or after the lst day of April 
1981, there shall be to the council out of the sum payable wader this aoi 
clause to the district of the district in whieh the municipality situated, a sum equi- 
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valent to the average annual income derived by the district board from tolls or vehicle tax 
On petor vehicles or both during the three years ending on the Blst day of March 1981, 


cipal : 
to the counefl under this proviso shall be determined by the Provincial Government im” oon. 
sultation with the distriet board conesrend ’’; 


any subsequent year or years and credited to the revenues of the Province. : 


(b) Any amount paid under clause (a) shall be ufilired by the local “body in such 
manner and for such purposes, as may be prescribed. : | 


Ist day of A 1941, remains unspent for a preseribed period, the amount which remains 
so Unspent be adjusted to the credit of the local body in the fund 

Road Fond’. The Provineial Government may frome suak r 
subject to such eonditions as may be preseribed.?? ~ | re 





THE MADRAS LEGISLATIVE ASSEMBLY (RAILWAY EMPLOYERS REMOVAL OF 
DIBQUALIFICATIONB) ACT, 1948. 


t 





Aor No. I or 1946. l i Ea ' 
[let February, 1945. 
An Aot for the removal of TT ages tomy menor erate thie Madras 
to remove l tion on h 
Seo edt as tay be aes and oeaan ina 
Legislative Assembly; ~ e 


AND WHEREAS the Governor of Madras has, by a Proelemation under. section 98 of 
the ead Am re Of india Act, 1985, amsumed to himself all powers vested by or cagas aot 
the said Act in the Provincial Legislature; - 

aot Oe foe nh in exciso of the powers so-assumed to himself, the Governor is pleased 
to enact as followa:— 4 - E 
1. This Act may be called Tux Mapag % 


Bhort title. Asamrpiy (RAILWAY BMPLOYAEH REMOVAL ‘or DisQvaLnrica- 
TIONS) AOT, 1946. 


2. No person shall be d for oh 
Removal of disqualification por baie ee eee te Meise TG osen as, or 





THE MADRAS GAMING (AMENDMENT) AOT, 1946. 





Aor No. ‘IV or 1946. 
K [20th January, 1946. 
An Aot further to amend the Madras Gaming Act, 1980. | 
WacanAg it is expedient further to amend the Madras Gaming Act, 1980 for the 
purposes hereinafter appeering; 4 


AND wHmemas the Governor of Madras has, by a Proclamation under section 98 of 
ed hee ant of India Act, 1985, amumed to himself all powers vested by or under {he 
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f Now, THERATORE, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows:— 

1. This Act may be called Tan Mapass GAMING (AMEND- 
; Bhort title. é WENT) Aor, 1946. 

Bubstitution of new sec- 2. For section 3 of the Madras Gaming Act, 1980 (herein- 
tion -for ‘section 38, Madras after referred to as the said Act), the following section shall 


Act III of 1980. be substituted, namely :— 
aes ‘8. In this Act, unless there is anything repugnant in 
: Definitions. the subject or context— 


- = feommen gaming-house’ means any house, room, tent, enclosure, vehicle, vessel or any 
place whatsoever in which cards, diee, tables or other instruments of gaming are kept or used 
for the profit or*gain kah sac shake, OE gan RL house, room, 
tent, enclosure, vehiele, vessel or place by way 


race is to be rum, an 
ma or places within the race enclosure which the cari ugar such 

race has, with sanction of the Provinelal Governmebt, sot apart Tor the Purpose. 
For the purposes of this definition, wagering or betting shall be d to comprise 
soliciting of bets, the receipt or distribution of winnings or prises, m mosey 
to or - 


or otherwise 
tato wagering or betting or such collection, soliciting, recetpt or distribution, 
‘instruments ef gaming’ inelade any article used or intended to be used as a subject 
any as a 


“Penaliy for opening, etes, 
any enclosure, ete., fog gam- «c4. (1) Whoever— 
ing on a ‘horse-race. ; 

(a) being the owner or occupier or having the use of any house, room, tent, enclosure, 
yehiele, vessel or place, opens, keeps gr uses the same for the purpose of gaming on a horse- 
race, or 

(b) being the owner or occupier of any such house, room, tent, enclosure, vehiele, 
yosscl-or place Knowingly or wilfully permits the same to be opened, occupied, kept or used 
by any other person for the purpose aforesaid, or 

Co) has the care or management of, or in any manner assists in conducting the busi- 
ness of, any such house, room, tent, enclosure, vehicle, veasel or place opened, occupied, kept 


persons frequenting any place, 
shall be punishable with imprisonment witch may extend to seren months, or with fine which 
may extend to one thousand rupees, or with : 

Provided that in the absense of special reasons to the contrary to be mentioned in the 
Judgment of the Court, much imprisonment shall not be less than one month and fine shall 
not be less than five hundred rupees. 
| (3) Whoever is found in any house, room, tent, enclosure, vehicle, veeel or place 
referred to in sub-section (1), gaming on a horserace or present for the purpose of 
on gach raeo shall be punishable with fine which may extend to five hundred rupees or with 
imprisonment which may extend to ane month or with both. - 


tent, 
ing any gaming on a horec-race therein shall be presumed, until the contrary is proved, to 
have bem there for the purpose of gaming on a horse-race. 

i (8) Whoever is found gaming on a horserace in any publie street, or thoroughfare, 
cx in any plas to which the public have or are permitted to have access shall be punlaHahle 
with fe which may extend to three hundred rupees, or with imprisonment which may extend 
to three months, or with both.’’. 


_ Insertion of new section -4. After section 11 of the said Act, the following sec- 
TF in Madras Ast DT of tion shall be inserted, namely :— l - 


d 
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cCL1-A. The, MA a kao iay ce eny portion, not exceeding one-half of any fine 

which shall bo- WE neja Tangia 4 Go or D aad of he 

Payment of portlon of moneys or proceeds of articles seized and ordered to be forfelt- 

fine to informer or Police. ed under section 10 to be paid to informers or Police Offleers 
who may have assisted in the Pe enna a E 





THA MADRAS DEBT OONOILIATION (AMENDMENT) AOT, 1946. ee 


Aor No. V or 1948. - 
mb ih. [837th February, 19486. 
An Act further to amond the Madras Debi Oonotation Act, 1986. 

WHeems it is t further to amend the Madras Debt Conciliation Act, 1986, 
for the purpose appearing ; 

AND wHeREAs the Governor. of Madras has, yal Prodano WAN BADAN 08-8 
the Government of India Act, 1985, assumed tè himself all powers vested by or under tho 
said Act in the Provincial Legislature; 

Now, vamnarcna, in exercise of the powers so assumed to himself, the Governor is 
pleased to enact as follows:— 

Short title. 1. This Act may be. called Tos Maprags Dear OONOIIA- 

TION (ÀMENDMENT) AoT, 1946. 
2. Section 4-A of the Madras Debt Oonelliation Act, 

Amendment of section- 1986, shall be renumbered as sub-section (1) of that section 
4-A, Madras Act XI of and to thc sald section as so renumbered, the following sub- 
1936. | section shall be added, namely :— 

: “©(8) All applications received by a board and not finally disposed of by it bafore 
it ceased to exist, shall bo deemed to have been dismissed on the date on which this sub-sec- 
tion comes into force. 

Beplanation.—Nothing contained in this sub-section shall apply to applications” deemed 
to have been dismissed under sub-section (1).’’° 


THE MADRAS DISTRIOT MUNICIPALITIES (SECOND AMENDMENT) AOT, 1946. 
-Aor No, VI or 19844. 
i [11zh March, 1048. 
An Aot further to amend the Madras District Municipalities Act, 1920. 

Wurnsas it is expedient further to amend the Madras District Muntelpalitios Act, 
1920, for the purpose hereinafter appearing; 

“AND WERREAR the Governor of Madras has, by a Proclamation under section 93 of 
the Government of India Act, 1985, assumed to himself all powers vested byeor under the 
said Act in the Provincial Legisiature; 

Now ricmunrona, in exercise of the powers so amêmed to himself, the Governor ts 
pleased to enact as follows:— 

Short ttle 1. This Act may be called Tae MADRAS DIBTRIOT 
. MUNICIPALITIES (Skroonp AMENDMENT) AOT, 1946. 
Amendment of section 81, 2. Tncpeston St of che Mades Lisy ee 

Madras Act V of 1920. Act, 1920— 

Ci) sabetan (8) shall be lettered as clause (a) of sub-section (8) and in tho clause 
as so lettered, for the words ‘‘The municipal council may, in the case of lands’’, the words, 
brackets and letter “Save as otherwise provided. in clauso, (b), the municipal council shall, 
in the ease of lands’’ shall be 

(4) to the same sub-section, the following clause shall be added, namely:— 

(>) In tho case of railway lands witich are not used exslusively for sgricaltum’ Prt 
poses and are not occupled by, or adjacent and appurtenant to, buildings, the 
EN those taxes on the annual value of such lands, and the. Provinelal Govern- 
ment shall ha vo power to make rules regarding the manner in which, the person, or parsons 

wham and the intervals at which, the annual value of such lands shall be dstimated or 
revised, and they may also by such rules, restrict or modify the application of the provisions 
contained In Sehbdule TV to such Iands’’. 


= p 


6 Ss THE MADRAS. LAW JOURNAL SUPPLEMENT. [vu oF 1946 
THA MADRAS DISTRICT MUNICIPALITIES AND LOGAL BOARDS - (AMENDMENT) 
. a AOT, 1048.00 


2 - - —— = 
p Aor No, VII or 1946.. . 
` {21st Maroh, 1946. 


An Aot further to amond the Madras Disirica Munioipalitios Act, 1920, and the Madras Local 
: = Boards Aci, 1920. 


WHmrAas it is expedient further to amend the Madras Distrik Munictpalitios Act, 
1920, and the Madras Local Boards Aet, 1920, for the purposes hereinafter appearing; 
ie AND WHIERNAS the Governor of Madras has, a Proclamation under section 98 of the 
Government of India Act, 1985, assumed to f all powers vested by or under the said 
Act in the Provincial Legislature; , 

Now, THERNYOR3, in erereise of the powers so assumed to himself, the Governor is 
pleased to enact as follows:— 


~ Short title and commence. 1. (1) This Act may be called Tam MADRAR Dismmsor 
ment. MUNIOIPALTTTES AND LOOAL BOARDS (AMENDMENT) Aor, 1946. 
(2) It shall come into foree on sueh date as the Provinelal Government may, by 


notification in the Fort St. George Gaseti?, appoint. : 
Insertion of new section, 2. After section 61 of the Madras District Mumnietpali- 


GLA in Madras Act V of ties Act, 1980, tho following section shall be inserted, name 
1920. ly:— 


“61-44, Where any publie street has been withdrawn from the control of ae 
council under sub-seetion (2) of section 61 and placed un 
Duty of m council the control of the Highways Department of the Provincial 
In respect of p streets Government, it shall bé the duty of the municipal council to 
withdrawn from its control. provide at the cost of the municipal fimd, to such extent as 
the Provinelal Govermment may by general or special order 
direst,— 5 $ 5 : 


(a) for the lighting, watering, scavenging, supply of watet to, end drainage of such 
street; 

W for the provision, maintenance and repair of the water-supply mains, drains and 
sewers =a 


am ef ee oe — 


Provided further that in cases of emergency, the council may, without such gonsent, 
open and break up the soil or pavement of any such street, but shall, as fer as racticable, 
restore such soil or pavement to the condition In which it was immediately before it was 
opened and broken up; and a report of the action so taken and the reasons therefor shall 
be sent forthwith to the afficer specified under the foregoing proviso.’ 


Insertion of new sections 3. After section 60 of the Madras Local Boards 
60-A and 60-B in Madras 1920, (hereinafter referred to as the said Act), the following 
Act XIV of 1920. sections shall be inserted, namely :— 


under sub-section (8) of section.60 and placed under the 
Duty i local board in control of the Highways Department of the Provincial Gor- 
T o7 pobile roads ex ernment (hereinafter referred to as the Highways Depar- 
of from the operation ment), it shall be the duty of the local beard to provide at 
the Art, - the coat of the local fund, to such extent as the Provincial 
Government may by general or special order direct,— - 
(a) for the lighting, watering, scavenging, supply of water to, and drainage of ie 
5 - o olhe 
(b) for the provision, maintenance and repair of the water-supply mains, drains and 
sewers in, alonguide or under such road; 
(o) for the provision, maintenance and repair of footways attached to such road: 
Provided, thet where in the discharge of such duties, it is necessary for the local board 
to open and break up the soil or pavement of any such road, the loeal board shall obtain 
the previous consent of such officer of the Highways Department as the Provinclal Govern- 
ment may by general or special order specify: 


road; 
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| 
-Provided further that in cases of emergency, the loeal board may, without such con- 
sent, open and break up the soil ar. pavement-of any such street, but as far as practica- 
ble, restore such goil-or pavement to the condition in whieh it was immediately before it was 
opened and broken up; and .a report of the action so taken and the reasons therefor shall 
be sent forthwith to the offlear spesifiad under the foregaing proviso. 


Compulsory transfer to 60-B. (1) In the case of any public roed referred to 


travellers’ bungalow, ete, ment in eharge of roads may, if in his opinion it is necessary 
vesting in local board. to do so, by order in writing declare that— 

(a) any rest-house or travellers’ bungalow which vests in the local board and is In 
+he vieinity of such road, is necessary for the proper inspection and maimtenance of such 
Toad; or l 

(b) any tools and plant whieh vest in -be local board are necessary for the purpose 
aforesaid. 

On and from the date of the service of such order on the loca) board, the rest-house, 
travellers’ bungalow or tools and plant, as the case may be, shall vest in the Provincial 
Government. 9 é 


the Provinclal Government, the local board shall 
‘shall be determined in the manner, and in accordance with the principles, hereinafter set 
out, that is to say:— 

(a) In the case of a rest-house or travellers’ bungalow, the sald Obief Engineer shall 
-determine the amount of compensation payable, in consultation with the president of 
local board concerned and the Distriet Oollestor and in doing so, shall have regard to 
provisions of sub-section (1) of section 28 af the Land Acquisition Act, 1894, in so far 
they ean be made applicable to the case. f | 

(b) In the case of tools and plant, their market value on the date of service of the 
order under sub-section (1) shall be determined by the said Chief Engineer in consultation 
with the president of the local board concerned. 

(c) If the local board does not accept the amount determined by the said Chief 
Emgineer under clause (a) or clause (b), the board may refer the matter to the Provincial 
-Government whose decision thereon shall be final and binding on the board and shall not be 
liable to be questioned In any Court of law.” > : 

Amendment of section 68, 4. In sub-section (8) of section 68 of the said Act, after 
Madres Act XIV of 1920. the proviso, the following proviso shall be added, namaly:— 

‘í Provided further that nothing contained in this sub-section shall be deemed to 
vent the appointment of the Divisional Engineer of the Highways Department to perf 
all the functions of the District Engmeer.’’ ° 


Insertion of new seetion i 
b. After section 78-B of the said Act, the following see- 


4920. 
Powers of a tment, 
control and t in ‘78-0 Notwithstanding anything contgined in this 
respect, of the Act— 
establishment of district 
(@) the Provincial Government may appoint the Divisional af the High- 


ways Department to perform all the functions of the district engineer; 

(b) the Divisional Engineer of the Highways Department appointed under- clause 
(a) to perform the funetions of the district engineer shall exercise in respect of the officers 
and servants of the Engineering Department of the district board (insluding ministerial 
ond inferior servants and menials), all powers of appointment, transfer, grant of leave, eon- 
trol and punishment which by or under this Act vest in the executive authority: 

~ Provided that all appointments and punistments made by the Divisional Engineer shall 
be subject to the approval of the executive authority: 

Provided further that if for any reason, the eaxeeuttve authority disagrees with the 
orders of the Divisional Engineer in regard to any appointment or punishment, the executive 
authority shall refer the matter to the Provincial Government whose decision shall be finsl.’’ 


Amendment of section 74, 
Madras Act XIV of 1020. 6. In section 74 of tha said Act— 
(9) to sub-section (1), the following proviso shall be added, namely :— 
tí Provided that the Provinelal Government may, even without the application of a 
distriet board, place at its disposal the services of any Assistant Engineer of the ys 
Department for employment by the district board for the purposes of this Act and dis- 
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triet board shal! pay to such person the salary he may bo entitled to receive under the rules 
of the branch of the Government service to which he belongs:and shall.also make any contri- 
bution towards the pension, provident fund and leave allowances of such which may 
be required by the conditions of his service under the Crown to be made him or on his 
behalt’? ; 

(4) after sub-section (5), the following sub-section shall be added, namely :— 

‘‘ (6) Every district board shall make such contribution towards the salary, allowances 
ineluding Teave allowances, pension and provident fund of the officers and servants in the 
office of the Divisional Engineer of the Highways Department as the Provineial Government 
may by general or special order determne. ’’ 
| fig pah a aa ak ia arg Ba ed aga a cee rng greg 

this Act, and notwithstanding anything contained in the said 
Transitional grovision. Act, the Provincial Government may, after consulting the dix 
triet board, transfer any officer or servent of the board to 
servico in the Highways Department. 

8. If any difficulty arises in giving effect to the provisions of this Act or of the 
Madras Distria Municipalities Act, 1920, or the Madras Local 
ga ee Boards Act, 1920, as amended by this Act, the Provincial 
° Government may, as gaga ha kaa JA order, do anything 

Which appears to them to be necessary for the purpose of removing the difficulty . 


THE MADRAS ELEMENTARY HDUOCATION (AMENDMENT) ACT, 1946. 


Aor No. VIII or 1948. 


Teen Horch, 1946. 
An Aot furthor to amend the Madras Blomontary Hdwoation Aci, 1920. 

WHEREAS it is expedient further to amend the Madras Elementary Hducation Act, 
1920, for the purposes hereinafter appearing; 

AND WHEREAS the Governor of Madras has, by a Proclamation under section 98 of 
the Government of Indie Act, 1085, ROUT Ce BO anik a aa ab KN 
said Act in the Provinclal Legislature; 

Now, TENGAYORE, in exorcise of the powers so assumed to himself, the Governor is 
Pleased to enact: as follows:— 

“Bhort title and commence- 1. (1) This Ast may be called Tma MADRAS eae 
ment. TARY HDUGATION (AMENDMENT) AOT, 1946. 

(2) It shall come into foree on such date as the Provincial Government may, by notifl- 
cation in the Fort Sti. George Gasetts, appoint. 

Amendment of section 51, 2. In section 51 of the Madras Blementary Education 
Madras Act VIII of 1920. Act, 1920 (hereinafter referred to as the said Act)— 

(4) in sub-section (1), for the words ‘‘the Commissioner in the case of the Oorporation 
of Madras, the chairman coneerned in the case of any other municipality, and the prosident 
of the district board eoncerned in the case of non-muniecipal areas’’, the words ‘‘the District 
Educational Officer concerned’’ shall be substituted; and 

(#4) for sub-section (2), the following subsection shall be substituted, namely :— 

‘t (2) Against any order of a District Educational Officer imposing a penalty under 
sub-section (1), an appeal shall lie, within one month of the date of service of such order, to 
the Director of Publie Instruction who may confirm, reduce or cancel the penalty. ’’ 

3. (1) An appeal shall lie to the Director of Public Instruction under section 61 (2) 
of the said Act as amended by this Act against orders tm- 


Transitional provision. posing a penalty, passed before the commencement of this Act 
under section 51 (1) of the said Act. 


- (2) The Director of Public Instruction shall pass orders on appeals preferred under 
section 51 (2) of the said Act and pending disposal at the commencement of this Act. 


TEH MADRAS LAND AOQUISITION (HX-BERVIOH MEN’S SETTLEMENTS) AOT, 1946. 


Act No. LX or 1946. 
~- [8let March, 1946. 
An Aot to promde for the acquisition of lands for sttilemenis of ox-sorvios men. 


WHEREAS it ls expedient to provide for the acquisition of lands for settlaments of 
ex-servics men; 


= 
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AND WENENAB the Governor of Madras has, by a Proclamation under section, 98 of the 
Government of India Act, 1985, assumed to_himeelf all powers vested by or under the said 
Act in the Provincial Legislature; 


. Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor is 
Pleased to enact as follows:— 
Bhort title, extent and 1. (1) This Act may be called Toe Mankas LAND AOQUI- 
commencement. SITION -(Ex-Sunviog Mea’s RETTEMENTE) Aor, 1940; 
(2) It extends to the whole of the Provines of Madras. 


(8) This section shall come into force at sede aerate a NU 
from time to time, by notification in the Fort St. George Gascite, apply 
sions of this Act to the whole or any portion of the Province of tate ton euch 
may be specified in the notification. 
2 a Ahly; ety Satine AS te ae Geom an 
Definitions. the subject or context—- 
(1) ‘‘estate’’ means an estate as defined in the Medras Estates Land Act 1908 ; 
(2) ‘‘ex-service man?” means an Indian gbject of His Maj who belonged to any 


‘of His Majesty’s armed Forces on the 8rd Sep-ember, 1989, or any te thereafter and who 
has been demobilized; 


(8) ‘‘land’’ ineludes benefits to arise out of land, and things attached to the earth 
or permanently fastened to anything attached to the earth; . 
(4) ‘‘prescribed’’ means prescribed by rules made under this Act. 


3. (1) The Provincial Government may acquire, or take over for temporary occupation 

and use for any specified any land for-the purposes of 

Power of Government to granting tt to a society which consists or will consist predomi- 
acquire or take over tempo- nantly of ex-service men and which is registered or is deamed 
rarily lands in ryotwarl to be registered or may: be registered under the Madras Oo- 


such Sate us 


tracts and estates. operative Societies Act, 1982, or any enactment for promoting 
7 collective farming. 

. (2 In tho caso of any land situated in an etate, tho Provinelal Government may, if 
they ko , acquire only the kudivaram right. __ 

_ (8) Tho Provincial Government shall be sole judges. of the whether the condi- 
tlons of sub-section (1) are or are not fulfilled in any cane, and decision shall be final 


and shall not be Hable to be questioned in any Court of law. 
4. In acquiring or taking over for temporary occupation and use any land under sec- 


tion 8, the procedure specified in the- Land tion Act, 
Procedure for acquisition, 1894, shall, so far as may be, be followed and compensa- 
etc. tion payrble for the d on sueh acquisition or tion 


shall be determined im aceordance with the provisions of that 

Act: | AN 
Provided that if any land which is acquired is clear of buildings and does not form 
part of a residential area at the date of the publication of the notification under sub-section 
(1) at section 4 of the Land Acquisition Act, 1804, lis price shall be fixed without reference 
to its potential building value. 

b. (1) Brery land in an etate which the Provincial Government propos 
Friction ryots gequire, or tc take over for temporary tion use, 
ee from JT) be notified by the Provineial Goverimant such manner 

as may be prescribed. 

(2) Any person who encroeches on any land notified as aforesaid shall be summarily 

evicted from such land by such authority and in such manner as may be prescribed. 


6. The Provincial Government may make rules for all 
Bowen te as ii matters expressly required or allowed by this Act to be pre 
scribed and to carry out the purposes of this Act. 


7. ‘Where before the commencement of this Act, proceedings were started for acqui- 

sition of any land under the Land Acquisition Act, 1894, 

Acquistiion in respect of tor the purpose of granting it to 8 soci such as is referred 

which proceedings were ta- to in section 8, such land shall be deem to have been valid- 

ken before the commance- ly acquirad in aceordance with this Act, whether acquisition 

ment of the Act. . proceedings were completed before or after the commence- 
Wk OF MUNAA: 


M—2 
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THE MADRAS HINDU RELIGIOUS ENDOWMENTS. (AMENDMENT) ACT, 1948. 


Aor No, X or 1946. 
[2nd Apri, 1946. 

An Act further to amend the Madras Hindu Retigious Endowmonis Aot, 1926. 

Waæzis it is expedient further to amend the Madras Hindu Religious Endowments 
Act, 1926, for the purposes herelnafter appearing; 

AND WHEREAS tht Governor of Madras has, a Proclamation under sectlon 98 of the 
Government of India Act, 1985, assumed to all powers vested by or under the said 
Act in the Provincial Legislature; 

Now, THEREFOES, in exercise of the powers so amumed to himself, the Governor is 


pleased to enacts as follows :— 
Short title. 1. ‘This Act may be called Tos Mangas HINDU RALIGEOUSB 
ENDOWMENTS (AMENDMENT) Aor, 1946. 


Amendment 2. In section 2 of the Madras Hindu Religious Hndow- 
ee ee 2, ioe Act, {$26 (hereinafter referred to as the said Act), 
` he words ‘“‘except the Presideney town’’ shall be omitted. 


Amendment of section 9 
Madras Aet II of 1937. 4 8. In section 9 of the said Act— 
(+) for clause (8), the following clause shall be substituted, namety:— 
**(8) ‘Court’ means— , 
(i) the High Oourt, if the math or temple is situated within the Presldency-town; 


; : | 

(#) the Court of the Distriet Judge, if the math or temple is situated in a district. 

Haplonation.— Oourt’ in relation to a specific endowment means the High QGourt or 
the Oourt of the District Judge according as the math or temple to whieh the specific endow- 
ment is attached is situated in the Presidency town or in a district. 

If a specific endowment is attached to more than one math or temple, ‘Gourt’ in rela- 
tion to such specifie endowment means— ' 

(4) the High Oourt or any one of the Courts of the District Judges eoncerned, if the 
maths or temples are situated both in the Presidency town and in one or more districts; 

(i) any one of the Courts of the District Judges concerned, if the maths or temples 
ate situated in more than one district’’; 

(if) clauso (5) and the Explanation thereto shall be omitted; 

(ih) for clause (6), the follawing clause shall be substituted, namely :— 

‘‘ (6) Hereditary trustee”? means the trustee of a math, temple or specific endowments 
mucceseion to whose office devolves by hereditary right or is regulated by usage or is specifi- 
cally provided for by the founder, so long as such scheme of succession is in force’’; 


(iv) in clause (9)— 

(a) in sub-elause (a), after the words a ee the words “or a 
specific endowments a to a math’’ shall be inserted; pe 

(b) m mb-clause (b), after the words ““m the case kai a temple’’, the words ‘‘or a 


specific endowment attached to a temple’’ shall be insetied; 
(v) to clause (11), the following Explanation shall be added, namely:— 
‘(Replonaiion.—All property which belonged to, or was given or endowed for the sup- 
port of a temple or math or for the performance of ally bervica or charity connected there- 
with shall, for the purposes of this defmition, be deemed to be a ‘rdigious endowment’ or 
‘endowment’ notwithstanding that the temple or math has ceased to exist or kag T 
used as a place of religious worship, whether before or after the commencement of this Act 7’; 


and 
(vi) after clause (11), the following clause shall be inserted, namely:— 
t (11-A) ‘Bpectic endowment’ means any property or money endowed for the per- 
formance of any specifie service or charity In a temple or math.’’ 
Amendment of section 18, 4. In section 18 of the said Act, after sub-section (8), 
Act IT of 1927. the folowing sub-section shall be added, namely:— 
(4) Notwithstanding anything contained im sub-sections (1) and (2), a person ap 
Pee ee a Pe ee ee Dewata ai 
shall be entitled to hold office as President or Oommissioner only during the continuance o 
the vacancy or for such shorter period as may be fixed by the Provinelal Government. ’’ 
Amendment of section 14, 5. In section 14 of the said Act, after sub-sestion (2), 
Madras Act 11 of 1927. the following sub-section shall be added, namely :— 
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‘€(8) The President and Commissioners shall be exempt from serving as jurors.”? 


‘ea new mation  @. After setin 89 af the sid Act, the following seo- 
1997 Ol tion shall be inserted, namely :— 

Application of sections ‘89-A. The provisions of sections 88 and 89 shall, so 
88 and 89 to specific endow- far as may be, apply to a specific endowment attached to a 
ments.  ' temple or math.’ 


ga ete nasty 7. In section 42 of the said Act— 

(t) In sub-section (1), for the words “the Board in the case of maths and exsepted 
temples and the Assistant Commissioner in the case of other temples’’, the words ‘‘the 
Board’? shall be substituted; and ù 

(fi) in sub-section (2), the words ‘‘or Assistant Commissioner’? shall be omitted. 


Amendment of seetion 8. In section 48 of the said Act, for sub-sestions (3), 
48, Madras Act II of 1927. AE pa (4), the following subsections shall be substituted, 
namely:— . : 

‘“(2) Any office-holder or servant of a temple punished by a trustee under sub-set- 
vgs declan arene moch timo as may be presetibed, appeal to the Assistant Commissioner 
Whose decision, shall, in the case of a nan-hereditary alder or servant, be final and shall 
not be Hable to be modified or cancelled In a Court of Law. 


(8) A hereditary office-holder or servant of a temple may, within such time as may be 
prescribed, prefar a further appeal to the Board against the order of an Assistant Commis 
Sha oe eee sesion (E) and die A eidon al tho Board shall “be Anal and 
shall not bo liable to be modified or cancelled in a Court of Law.’ | 

Amendment of section 44- : 
B, Madras Act I of 1997. 8. In subsection (1) of section 44-B of the sald Act— 

(t) for the words ‘‘any inam granted for the performance of a charity or service 
connected with a math or temple’’, the words ‘‘any inam granted for the support or main- 
tenance of a math or temple or for the performance of a charity or service connected there 
with’? shall be substituted; and 

(#) the following Explanation shall be added, namely :— 


‘í Beplanation.—N contained in this sub-section shall affect or derogate from 
the rights and obligations of the landholder and tenant in respect of any land whieh is ryoti 
land as defined in the Madras Estates Land Act, 1908. _ i 


Bubetitution of new sec 
10. For sections 45 %to 48 of the said Act, the following 

f 45 to 48 
rae neg ig rages ils ? sections shall be substiHuted, namely :— 

Maintenance of accounts *45. (1) The Board and the trustee of every math, 
and appointment of audi- temple or specific endowment shall keep regular accounts of 
tors. | all receipts and disbursements. 

(2) The accounts of the Board, and of every math, temple or spectfic endowment, the 
annual income of which as determined under section 69 for the fasli year immediately pre 
ceding is not less than sixty thousand rupees, shall be subject to concurrent audit, that is 
to say, the audit shall take place as and when expenditure is incurred. _ 

(8) The accounts of every math, temple or spectflc endowment not governed by mb- 
section (2) shall be audited annually, or if the Board so dirests in any case or class of casee, 
at shorter intervals. l l 

(4) The audit shall be made— 

(a) in the case of the Board, by auditors appointed by the Provincial Government; 

(b) in the case of a math, temple or specific endowment the annual ineome of whieh 
as determined under section 69 for the fami year immediately preceding is not less than one 
thousand rupees, by auditors appointed in the prescribed manner; and 

(o) in the case of any other niath, temple or specifies endowment, by an officer or 
servant of the Board deputed by it for the purpose. 

(b) Every auditor appointed under this section shall be deemed to be a public servant 
within the meaning of on 21 of the Indian Penal Code. 

46. After completing the audit for any year or shorter 

Saami of nadi; re period, or for any transaction or series of transactions, as the 
pores ease may be, the auditor shall send a report— 


(a) to the Provincial Government, in the ease of the accounts of the Board, 
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(b) to the Board, in the case of the accounts of a math or epésifie endowment attach- 
ed to a math, and . . j < ; 
(0) to the Assistant Commissioner concerned, in other eases. 

47. (1) Fhe auditor shall specify in his report all cases of irregular, il- 

legal or improper expenditure, or of failure to recover moneys 

Contents of the audit re- or other property due to the Board, math, temple or specific 

port. endowment, as the case may be, or of loss or waste of money 
or other property thereof, caused by neglect or misconduct. 


(2) The auditor shall also report on any other matter relating to the accounts as may 
be preseribed, or on which the Provincial Government, the Board or the Assistant Oommis- 
sioner concerned, as the ease may be, may require him to report. 


å 48. (1) Tho Provinelal Government shall send to the 

Rectification of defects Board a eopy of every audit report relating to its accounts, 

and irregularities diselos- and it shall be the duty of the Board to remedy any defects or 

ed in udit and order of irregularities pointed out by the auditory and report the same 
surcharge against trustee. to the Provingial Government. n 


(8) The Assistant Commissioner shall forward to the Board a copy of every audit 
Teport received by htm under clause (c) of section 46 and the report, if any, of the trustee 
made under sub-sestion (2), together with such remarks as the Assistant Commissioner may 
wish to make thereon. Ho o i l 

(4) If, on a consideration of the report of the auditor along with the report, if any, 
of the trustee, the Board thinks that the trustee was guilty of misappropriation or wilful 

ds of the institution or of gross neglect resulting in a loss to the institution, 

the Board may, after giving notice to the trustee to show cause why an order of surcharge 

should not be passed against him and after considering his explanation, if any, by order, 
am 


m 


ost 


f. 
3 


tho trustee concerned to pay such amount personally 


if of any expenditure or dealing with trust property, the 

trustee had obtained the rections of the Board or of the Assistant Oommissiqner concerned 
and had acted in accordance with such directions, he shall not be held responsible. 

(5) The Board shall forward a copy of the order under sub-section (4) with the 
reasons for the same, by registered post to the trustee concerned. i 

(6) The trustee aggrieved by such order may, within three months of the recatpt- of 
the order, appeal to the Provincial Government to modify or set aside the order and the 
i Provincial Government may pass such orders thereon as they may deem fit. : 

(7) The order of the Provinsial Government on an appeal under sub-section (6) shall 
be final and shall not be Hable to be modifled or eancelled in a Court. l 

(8) The sum specified the order of surcharge shall be paid within the time specified 
in such order, unless the trpstee has a ed to the Provinelal Government to modify or set 
aside the order and has obtained an order for stay. 


48-A. Notwithstanding any provisions to the contrary 
Audit of accounts of contained in any scheme settled or deemed to be settled under 
maths, temples, ete., for this Act, the audit of the accounts of every math, temple or 
which sehemes have been specific endowment shall be made in accordance with the pro- 

sottled. visions of this Act. Bo i 
48-B. AN publie officers having custody of any record, 
Publie officers to furnish register, report or other document relating to a math or tem- 
copies of or axtracts from ple or any property thereof or.a specific endowment shall fur- 
certain documents. nish such copies of or extracts from the same as may be re- 
quired by the Board or 2 Commissioner ot an Assistant Oom- 

missioner. ?? i 


Repeal of section 49 : 
Madras Act II of 1927. 4 11. Section 49 of the said Act shall be omitted. 


X OF 1946] THE MAD. HINDU RELIGIOUS ENDOWMENTS AMENDMENT AOT. 


Amendment of section 52 
Madras Act I of 1927. 


Insertion of new section 
68-B in Madras Act IL of 
1927. 


AppHeation of sections 
68 and 58-A to specific 
endowments. 


Amendment of section 54, 
Madras Act II of 1927. 


Amendment of section 56, 
Madras Act IT of 1927. 


Insertion of new section 
56-A in Madras Act IL of 
1927. 


Application of sections 
55 and 56 to spesie 
endowments. 

Substitution of new 
scction for sestion 57, 


Madras Act IL of: 1927. 
57. 


Schemes for temples. 


19 


e 12. In section 52 of the said Act, for the words ‘‘The 
trustes af a temple’’, the words ‘‘The trustee of a temple ora 
specific endowment attached thereto’’ shall be substituted. 


18. After section 58-A of the said Act, the following 
section shall be inserted, namély:— 


‘:58-B. The provisions of sections 53 and 58-A shall, 
so far as may be, apply to any specific endowment attached 
to a temple.’’ 

14. In sub-section (4) of section 54 of the said Act, the 
words ‘‘and shall not be liable to be modified or cancelled in 
a Court of Law”? shall be added at the end. 

15. In subsection (4) of section 56 the said Act, 
the words ‘‘and shall not be liable to be m ed or cancelled 
in a Court of Lew’’ shall be added at the end. 


16. After section 56 of the said Act, the following see 
tlon shall be inserted, namely :— 


“56-A. The provisions of sections 55 and 66 shall, 
so far es may be, apply to specific endowments attached to a 
temple. 


17. For section 57 of the said Act, the following sec- 
tion shall be substituted, namely :— 


(1) When the Board is satisfied efther of its own motion or on the application 


of any person having interest that, m the interests of the 
proper administration of the endowments of s temple, a seheme 
of administration should be settled, the Board may, after 


consulting in the preseribed” manner the trustee and the persons having interest, by order 
seitle a scheme of administration for the endowments of the temple. 

Replonation.—The power to settle a seheme under this sub-section shall be deemed 
to inelude a power to settle a sheme for any specific endowment or endowments attached 


to a temple. 


(2) A scheme settled by 
fixing the number of non-hereditary 
removing any eaxistiug trustee or trustees, whether hereditary or non-hereditary; 


0) 


the Board under sub-section (1) may contain provision for— 
trustees ; 


(o) appointing a new trustee or trustees in addition to or in the place of any axisting 
trustee or trustees, whether hereditary or non-hereditary: 

Provided that where provision is made in the scheme for the removal of a hereditary 
trustee, provision shall also be made therein for the appointment, as trustee, of the person 
next in succession who is qualified; 

(d) associating one or moie persons with the trustee or trustees or constituting a sepa- 
rate body for the purpose of participating or assisting in the whole or any part of the admi- 
nistration of the endowments connected with stch temple; 

(6) appointing or directing the appointment of a paid executive officer, ‘who shall be, 
a person professing the Hindu religion, on such salary as may be fired by the Board, to be 
paid out of the trust funds and defining the powers and duttes of such officer; 


(o) 


of section 67. 


defining the powers and duties of tke trustee or trustees; 
directing the appropriation of any surplus fonds in accordance with the provisions 


(B) The Board may dete mine— 
(a) what the properties of the temple are and append to the scheme a schedule con- 


taining a Hst of such 


Provided that such a EN shall nat eet persons who are in hostile possession 


of any of the said properties; 


(b) what proportion of the endowed properties or interest therein shall be allocated 
to any particular object of the endowment. 


i (4) The Board may, for good and sufficient cause, ja 
executive offleer appointed in pursuance of a ieme settled 


the removal of sueh oficer. 


remove or dismiss any 
sub-section (1) or direct 


(5) The Board may at any time by order and in the manner provided in sub-section 
(1) modify or cancel a scheme settled under that sub-section. 

(6) Every order of the Board settling, modifying or cere a scheme under this 
section shall be ptblished in the preseribed manner. 
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(7) The trustees or any person having interest may within six months of the date of 
such publication institute a suit in the Court to modify or set aside such order. i 

Subject to the result of such suit and subject to the provisions of sub-section (9), 
every order of the Board shall be final and binding on the trustee and all persons having 
interest. 

(8) Pending the framing of a scheme, the Board may appoint a fit person to dis- 
charge all or any of the functions of a trustee and define his powers and duties. 

(9) Any seheme of administration settled by a Court under this sestlon or which 
under seetion 75 is deemed to be a scheme settled under this Act may, at any time for sufi- 
cient cause, be modified or eancelled by the Court on an appHcation made by the Board or 
the trustee or aly person having interest, but not oth i 

Substitution of new 
sections for sections 659 18. For sections-59 and 60 of the said Act, the following 
and 60, Madras,Act IT of sections shall be substituted, namely :— 

1927. 
“69. The Board or the Assistant Oommissioner may require the trustee of a temple 
or any specific endowment attached thereto or his agent to 
= Trurtees to furnish submit to the Board or to the Assistant Commissioner, as the 
accounts, etc, to the Board case may be, such accounts, returns, reports or other informa- 
or Assistant Oommissioner. tion relating to the administration or management of the tem- 
ple or the endowment in his charge, its funds, property or 
income or moneys connected therewith or the application thereof, at such time and in such 
Inanner as tho Board or tho Assistant Commissioner may require. ` : 
60. The President of the Board or any Commissioner or Assistant Commissioner in 
respect of his division or area may inspect all movable and 

Inspection by President, immovable property belonging to and all records, correspon- 
Commistoner or Assistant dence, plans, accounts and other documents relating to any 
Oommissioner. temple or specific endowment attached thereto and the trustee 

of such temple or endowment and all officers and servants 
working under him, his agent and any person having concern iri the managément or admi- 
nistration thereof shall afford to the President, the Commissioner or the Assistant Commis- 
sioner such assistance and facilities as may be reasonably required and produse tham for 
inspection. ?? 


Amendment of heading 19. In Chapter VI of the said Act, for the heading “ Mathe 
in Ohapter VI, Madras Act and exocpied tomples’’, the heading ‘‘Maths’’ shall be substi- 
I of 1927. tuted. 

Substitution of new 20. For section 61 of said A following sectio 
Madras Act IT of 1927. ° 


“61. (1) The trustee of efery math and specific endowment attached to a math 
Submission of budgets shall in each year submit to the Board before such date and 
and annual eesounts. in such form as the Board may reqnire— 


(a) @ statement of the actual receipts and disbursements of the previous year; and 
(b) a budget showing the probable receipts and disbursements of the folowng 


(2) The budget of every math shall make adequate provision for the dittam or the 
“scale of expenditure for the time belng in force and the other customary expenses of the 

math and for the due discharge of all liabilities in Tespect of the debts binding on the 
math. 

(8) Every such budget may, with any surplus which may be available after providing 
for the matters referred to in sub-section (2), make provision for such religious, educationat 
is charitable purposes not inconsistent with the objects of the math as its trustee may deem 

t. 

(4) The Board may make such suggestions as it may think fit im regard to tho vari- 
ous tema in the budget ineluding those relating to the surplus. 

61-A. (1) For the management of the secular affairs 

Appointment of manager of a math, the trustee of the math shall, when required by the 

and his functions. Board, appaint a competent persan as manager and report the 
name of the person so appointed to the Board. 

(2) The manager appointed under sub-section (1) shall in addition to the trustee be 
responsible for the due submission of the registers, accounts and budgets of the math, to the’ 
ape and also for the performance of othe: statutory duties imposed upon the trustee under 

Act.?? 
Amendment of section 62 
Madras Aet II of 1987, 21. In section 62 of the sald Act— 


(í) for the words “excepted temple’’, tho words ‘‘a specific endowment attached to a 
math’? be substituted; and é 
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(4) for the words ‘‘of such math or temple’’, the words ‘‘of such math or spedfic 
endowment’’ shall be substituted. i 
Substitution of new sec 
22. For section 68 of the said Aet, the following section 
tlon for pection 6S, Madran hall bo substituted, namely:— 


«68. (1) itale Giaking’ e hy lani oinin 62, the Board is satis- 

fied that the trustee concerned has mismanaged the endowments 

Schemes for matis of such math or has spent or alienated them for improper 

purposes, or that in the interests of the proper administration 

of such endowments, a scheme of administration should be settled, the Board may, after 

consulting in the preserfbed manner the trustee and the persons having interest, by order 
settle a scheme of edministration for the endowments connected with such math. 

Eaplonation.—The power to settle a schame under this sub-section shall -be deemed 
to ae a power to settle a scheme for any specific endowment ér endowments attached to 
& math. 
i (2) A scheme settled by the Board under sub-section (1) may contain provision 
or— 

(a) associating one or more persona with the trustee or trustees or constituting a 
separate body for the purpose of participating or assisting in the whole or any part of the 
administration of fhe endowments connected with such Math: provided thet such person or 
persons or the members of such body shall be chosen from persons having interest in such: 
math; 

(b) appointing or directing the appomtment of a pald executive officer, who shall be 
eee ee 
paid out of the trust funds, and defining the pqwers and duties of such officer; 

(c) defining the powers and duties of the trustee ; 

(da) directing the appropriation of any surplus sunda in accordance with the provi- 
sions of eection 67. 

(8) ‘The Board may determine what the properties of the math aro and append to the 
scheme a sthedule containing a list of mush properties: 

Provided that such determination shall not affect persons who are in hostile possession 
of any of the said properties. 

(4) The Board may, for good and sufficient cause, remove or dismiss an 
executive officer appointed in pursuance of a scheme setiled besi (iy or direct 
the removal of such officer. 

(5) The Board may at any time by order and in the manner provided in sub-section’ 
(1) modify or cancel a scheme settled under that sub-section. 

(6) Every order of the Board settling, modifying or cancelling a scheme under this 
section shall be pubHshed in the preseribed manner. 


(7) The trustee or any person having interest may, within six months of the date of 
such publication, institute a suit in the Oourt to m or set aside such order.” 
Amendment of section 23. In section 64 of the said Act, for the expression 
64, Madras Act II of 1927. wai the expression ‘‘sub-seetion (7)’’ shall be 

tu 
Insertion of new section 
24. aan pa a ain Ak a a 

TT anan Sk oan, on. shall bei tod 


t 64—A. SA emah and specific endow- 

Board to erereise powers ments connected therewith, the Board may, so far as may be, 
under sections 59 and 60. exercise the powers referred to in sections 59 and 60.’’ 

25. In section 65 of the seid Act, for the words “in 

Re a pee aa 65, a mit mstituted’’, the words ‘‘on an application made’” 


shall be substituted. 

Amendment of section 
65-A, Madras Act II of 28. In section 65-A of the said Act— 
1927. : 
(1) for clause (a) of sub-section (1), the following clause shall be substituted, name- 
‘‘(a) Notwithstanding that a temple or specific endowment attached to a temple is 
governed by a scheme previously framed by tho Board or settled by a Oourt, where the 
Board has reason to believe that the temple or endowment is being mismanaged and is 
satisfied that in the interests of the administration of the temple or endowment, it is neces- 
the 


or endowment to show cause why the temple or endowshent should not be notified to be sub- 
ject to the provisions of this Ohapter’’; i 
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(i) In sub-section (8), after the words ‘‘the Provinelg] Government may’’, nemo 
“ton reeetpt of a report from the Board’’ shall be inserted; 
(ii) for sub-section (5), the following sub-sections shall be substituted, eee — 
- £©(5) (a), If a Committee of the Board decides that the temple or endowment should 
be notifiéd as aforesaid, the Board shall publish its decision in the Official Gasette. 
(b) The trustee or any person having interest may appeal against such decision to 
the Board within months from such publeation and sueh appeal shall be heard and 


3 


preferred dismissed, 

Government may, on receipt of a report from the Board, by nottfleation published in the: 
Official Gazette, declare the temple or endowment to be subject to the provisions of this 
Chapter. 

(6) No suit or Fly all ae aa modity or set aside any notifica- 
tion issued or agtion taken under this section 

(7) The Provincial Government may, at any time, an an applestion made to them, 
modify or caneel a notifleation issued under this section.’ 


Amendment of sention 27. Te Soren Ob of a ki Aep EA aan 
65-B, Madras Act I of ‘‘Oourt’’, the words ‘whether before or after the commence- 
1927. ment of this °Aet?’ shall be inserted. 

Amendmen; of sestion 28. In section 65-H of the said Act, for the expression: 


65-H,: Madras Act IL of ‘‘Sections 57, 62 and 68’’, the axpreasion ‘‘Section 57’’ shall 
1927. i be substituted. 
29. In the proviso to section 66 of the said Act, 


Amendment of section 66, . temples and. the Assistant Oommissioner in the case of other 
Madras Act II of 1927. teamples’’, the words “the Board’’ and for the words ‘‘the 
“Board or the Assistant Commissioner may think fit’’, the 

words ‘‘it may think At?” shall be substituted. 


Amendm section 6 30. In subsection (5) of section 67 of the said Act, 
Madras ae tot 1927. ”) tor the words ‘‘in a suit instituted’, the words ‘on an appl 
cation mede’? shall be substituted. 
Amendment of section 69, 81. In section 69 of the sald Aet— 


Madras Act II of 1927. 


(4) sub-section ae i aa aa ar aS E C i a e 
as so renumbered, the following sub-sections shall be inserted, 


Income of which for the fasli year immediately preceding, as 


au accounts, such further sum not exceeding one and a halt per centom of its 
income as the Board may determine. 
(8) All sums peld in of sub-section (2) shall be credited to a fund ealed 


‘(Tho Audit Hund’’ and be: utilized only for the purpose of meeting the cost of sudit- 
tng the accounts of the maths, temples and endowments referred to in sub-section (2), includ- 
ing the cost of any staff maintained for auditing such accounts’’; 

_ (#) In sub-section (4) as so renumbered, for the ai bagan ‘í payment referred to 
m sub-sectiqn (1)’’, the expregsion ‘‘payments referred to in sub-sestions (1) and (2) ” 
shall be substituted. 


E Substitution of new i N 70 of said foll 
ions for. seston 70, 32. ta jasa NG the = Act, the owing sec- 


Hoama Soe ee 
70, Ture S E E 
Ajesam eni and, recovery ble under sections 68 and 69 shall be assessed on and no ed 
of costs, expenses and +o the trustee of the math, temple or specific endowment eon- 
contributions, cerned in the prescribed manner, 

(3) (a) Buch trustee may, within fifteen days from the date of the reeeipt of such 
notice or within such ch further time as may be granted by the Board, prefer in writing, w 


wi ch further time as may be granted by him, such trustee shall pay the amount 
eee {he amount as fixed by the ida a cae 


X OF 1946] THE MAD. HINDU RELIGIOUS ENDOWMENTS- (AMENDMENT) ACT. 17 


Í (8) If tho trustee fails to pay the amount aforesaid within the tims allowed, the 
Collector of the district in which any property of the math, temple or is 
: prescribed 


_(4) (a) On reetpt of requisition under sub-section 8), the Collector shall issus 
notice to the trustee conserned— ws h É 
(1) requiring him, within fifteen days from the service thareof, to pay the amount 
mentioned tn the requisition and specified in the notice; and A 
(H) stating that on default, meh amount will be recovered as if it wero an arrear 
of land revenue. 
(b), If; within the of fifteen days aforaseil the amount demanded is not paid, 
Oollestor shall to recover the amount in the notice, with the charges 
of collection, as if it were an arrear of land revenue. 


(5) The Colector shall, on receipt of a requisition under wub-section (8), withhold 
{he amount mentioned therein out of the tasdik or any, other allowance payable by the Pro- 


pose, the Oollestor shall withhold and pay as aforesaid, the amount available, and recover! 
the balance as if it were an arrear of land rerenne. 5 


(6) Places of worship inelnding temples and tanks and where utsavams are 

idols, vahaname, jewels and such vessels and other of the math or temple 

in accordance with the usage of the math or temple necessary for pur- 

poses of worship or ceremonial ions shall not be Hable to be proceeded against in 
pursuance of sub-sections (8), (4) and (5) 


(7) Instead of selling the property after attachment thereof under the proviaions of 
the Madras Revenue Recovery “Act, 1864, it shall be open to the Collector at the instance of 
the Board, to appoint a Reeaiver for the property or such portion thereof as may be neste 
sary and collect the ineome thereof i 
‘cost of expenses inetrred and the remuneration, if any, paid to the Receiver shall be paid 

enddwinen t, : : 


_ (8) No suit, tion or ofher legal proceeding shall be entertained in any Court 
of Law against, the or any, servant of the Orown for anything in good faith done or 


bution for more then 
Ng immediate] Hindu Religious Endowments (Amendment). Act, a ee 


r 


(2) Nothing in’ this section ‘shall affect any levy of contribution, already mie or 

moneys already collected by the Board before the commencement of the Madras u Relgi- 

Ous Endowments (Amendment) Act, 19467. l 

ga PA es TL 33. In mbsestion (2) of section 71 of the mid Act— 
(a) in clause (i), after the words “atat? of audirors’’, the words ‘‘the method. of 

their recruitment, thetr qualifieations’’ shall be inserted; | i é 
(b) in clause (k), for the words ‘‘Aselstant Commissioners of endowments’’, the / 

words “ma temples and spechfic endowments’? shalt be substituted and the word ‘and’? / 

oceurring at end shall be omitted; a 
(0) after clause (1), the following clauses shall be added, namety:— r f 
‘‘ (m) the preservation, maintenance, management and improvement of the propertics 

of the endowments and the temple buildings; a 
(a) the inspection and supervision of the properties of the endowments and’ the tem- 

ple buildings by such persons as the Provinsial Government may direct, the reports jo be 

submitted by such persons and the fees leviable fot such inspection, supervision and report; 
(o) the preservation of the images in temples. ?? 

Amendment of section 78 | 

Madras Act TL of 1987. 34. In section 78 of the said Act— 

i (1) for sub-section (1), the following sub-section shall be substituted, namely :— 
‘"(1) The Board, or any person having interest, and having obtained the consent of 

the Boerd, may institute a suit in the Court to obtain a decree for any of the following 

sHofe:—_ TR l 


M—3 
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(a) ia a cl temple, or specife endowment attach- 
ed to a math or temple; o; : ee f 
° (6) vesting any pro im a trustee of a math, temple ot specific endowment attach- 
ed to a math or tample; , f 
e (0). oae E what proportion of the endowed property of a math, temple or specific 
endowment attach to a math or temple or of the interest therein shall be allocated to any 
particular object of the endowment; 

(a) atrocting sesanan end ing aod oe mab or employ 
of a ma temple or specifie endowment attached to a math or temple; 

(6) granting such further or other reliefs as the nature of the case may require. ’’; 

(Hi) for sub-section (8), the following subsections shall bs substituted, namely t— 


s 


Otvil 1908, shall have no application to any sult claiming any of the rellefs pro- 

vided in thia Act in respect of the administration or management of a temple, math or spect: 

fo endowment. . í 
-(4) No sait or other legal proceeding” claiming any relief provided in this Act ip 
Sf euch administration or management shall be instituted except under and in eonfor- 

mity with the provisions of this Act. . 

- . e (B) Nothing contained in thia section shall affect the right of a trusto of a le, 

math or speciiic endowment to institute a sult to emfores the or: proprietary 

of the institution of whieh he 1s the trustee or the rights o such institution as a benefi- 
79 i 


dary. 
Insertion of new section 35. After section 75 of the ssid Act, the fdlowing sæ- 
76-A in Madras, Act IE of gon shall i a g ala anes l 


TBA, In any scheme settled by a Court, whether before or after the passing of this 
. | “Act, under section 98 of the Code of Civil Procedure, 1908, 
ules there is anything repugnant in the subject or context, 


Board to exercise powers gT) powers of administration vested by such scheme in any 
carjain schemes. deamed to have been vested in the Board and the Board shall, 


notwithstanding any provision óf this Act, exercise such 
powers in accordance with the said scheme. ”? . 


ge 76, 38. In section 76 of the sald Act— 

, for the words cemath or tuple’? whererer they occur, the words ‘‘math, temple 
or å endowment’’ shall be substituted; 1% 

(4) im sub-seetion (1), for the words ‘‘by the Board in the case of maths and ox 
cepted temples and by the Assistant Commissioner in the ease of other tamples’’, the words 
‘by the Board’’ shall be substitated; and 


_ | (bh) in sub-sections (2) and (8), the words ‘‘or Assistant Oommisslonsr’’ shall be 
Amendment of seetion 77, .37. To sub-section (1) of section 77 of the sald Act, the 
Madras Act O of 1027. following paragraph shall be added, namely:— 
“Tf any dispute arises as to whether an institution or endowment is one to which mb- 
section (1) apples, such dispute shall be decided by the Board.” 


ee Ka 38. For section 78 of the said Act, the following section 
Act IL of 1927. shall be substituted, namely :— 
«c78. Where a person has been appointed as trustee or axecutive officer of a math, 
temple or specific endowment connected therewith or has beer 
Putting trustee In pos- appointed to discharge the functions of a trustee in accord: 
sosaion. . ance with the provisions of this Act, and such person is reais- 
ted in or prevented from obtaining possession of the math, 
temple or specific endowment concerned or of the recods, accounts and properties thereof 
by a trustee, office-holder or servant of the math, temple or specife endowment who has 
been dismissed or suspended from his office or is otherwise not entitled to be in 
i title from such trustee, office-holder or servant other 
than a person claiming in good faith to be in possession on his own account or on account 
of some parson not being the sald trustee, office-holder or servant, the Court shall, on appli- 
cation by thé person 60 ppointed, and on the production of the order of ap Intment, and! 
where the application is or possession of property, of a cartifieate by the d in such 
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manner as may be proseribed, setting forth that the property in question belongs to the math, 
temple or specific endowment concerned, direct, delivery to the person appointed as aforesaid 
of possession of such math, temple dr specific endowment or the records, assounts and 
properties thereof, as the ease may be: Pie 
3, Provided that nothing contained in this section shall bar the institution of a suit by 
any person aggrieved by an order under this section for establishing his title to the said 
property. l - 

_ Heplonation.—A person claiming under an alienation contrary to the provisions of 
peten don op not be regarded as a person claiming in good faith within the meaning of 

on.’ 


Insertion: of- new section - - A ; h 
> : 30. After section 79 of tho said Act, the folowing ser 
rika Madras ii Eo tion shall be inserted,’ namely :— ° i 


d 

(2) The power conferred by this section shall be exercised by a Committee of the 
Board consisting of not less than, two Commissioners of whom the President shall be one. 

(3) The order of the Board shall be final in all cases where the dispute relates to 
mere ritual or religious observances or honours and shall not be liable to-be modtfed 
set aside in a Court of Law. In all other eases, any person affected by 
Board may apply to the Oourt within three months from the date of o 
ae same but subject to the result of such e 


Substitution of new soe- 


: 40. 
tion for seetion Madras 
Settlament of dispute as 
to whether an institution 1s ‘84. (1) Lf any dispute arises as to— an 


a math or temple, ete. 
(a) whether an institution is a math or temple as de-- 
a fmed in this Act, 
(b) whether a trustee is a hereditary trustee as defined in this Act or not, or 
(0) whether any property or money endowed is a specifie endowment as defined in 
this Act or not, l : . 
such dispute shall be decided by the Board and no Court if the exercise of its original juris- - 
diction shall take cognizance of any sueh dispute. 
(2) Any person affected by a decision under sub-section (1) may, within six months, 
apply to the Court to modify or set aside such decision. 
(8) From every order of a District Judge, on an a tion under sub-section (9); 
an appeal shall lie to the High Oourt within three months the date of the osder. 
(4) Subject to the result of an application under sub-seetlon (2) or of an appeal 
under sub-section (8), the decision of the Board shall be fhal’??? 
Addition of section 85 to 41. After section 84 of the said Act, the following ses- 
Madras Act IT of 1927. tion shall be | added, namely :— 


rs 


eto., to comply person in whom tho administrerion of a math, temple or speci. _ 


(a) wilfully refuses, neglects or fails to comply with the provisions of section 88; . 
section 89 or section 89-A, or 

b) wilfully refuses, negleets or falls to furnish such accounts, returns, reports or other. - 
ka ice alate ie I on ee Gap nt ee ‘or specifo 
endowment or its funds, property or income or the application thereof, at sueh time and in 
such manner as the Board or Assistant Commissioner may require, or 

(o) wilfully refuses or causes obstruction to the Inspeetion by the President or Oom- 
missioner of the Board or by an Assistant Commissioner, of the movable and immovable . 
property belonging to, and all records, correspondence, plans, accounts and other documents 
rdating to, the math, temple or specife endowment or falls to produce them for inspection, 
he shall, unless he shows reasonable cause to the satisfaction of the Provincial Govermment, . 
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be liable to pay to the Board such penalty not exeesding čne hundred rupees as may be 
determined by the Provincial Government. 

(2) The order of the Provincial Government imposing a under sub-section (1) 
shall be final and shall not be Hable to be modified or cancell in a Court of Law. 

(8) The penalty shall be paid within the time fixed by the Provincial Government by 
the person agains: whom the order is made, from his own funds and not from the funds of 
the math, temple or specific endowment concerned. 

(4) Tf the penalty is not paid within the time fixed or within such further time as 
may be granted by the Provincial Governmen the Colector of the district In which any 

of the person against whom an order been made is situated shall, on a requisi- 
Fon made to him by the President of the Board, recover the amount, as if it were en arrear 
‘of land revenue end pay the same to the Board. . 

(5) No suit, prosecution or other legal shall be entertained in any Oourt 

| the Crown or any servant of the Crown for in good faith done or intended 
to be done in pursuance of this section. ’’ l 

Substitution of new Behe- 42 For Schedule II to the said | following 
Anlo for Sehedule I, Mad- aulo ah Kd Aeb tue Behe- 
vag Act IT of 1927. dule shall be substituted, namely: 


` a SCHEDULE II. 
(See section 81.) 
Section. Description of the document. Proper fee. 
(1) | 8B (3) 
I.—Swits. 


Rs 

55 (4) Suit to modify or set aside an order of the Assistant 50 
Commissioner fixing the dittam. 

Suit to modify or set aside a scheme settled by the Board 50 

se for a temple or specific endowment attached thereto. 

63 (7) Suit to modify or set aside a scheme settled by the Board 50 
for a math or specific endowment attached thereto. 

67 (4) Suit to modify or set aside order of the Board directing 50 
diyersion of surplus funds 

73 (1) Suit for appointment 6r removal of trustee of math, 50 
temple or specific endownhent, for accounts, vesting 


properties, etc- 
I1.—Applications to Court. 
44 Application by trustee for recovery of the amount from The fee leviable on a 
the person in possession or ey ne person in possession plaint for the 
from the person responsible in law. amount claimed 
under the Madras 
Court Fees 


wo Act, 


A (4) Application by a hereditary trustes against an order of 
53-A (4) pplicatog suspending, removing or dismissing him. 
57 (9) Application to modify or cancel a scheme for a temple or 
specific endowment attached thereto. 
65 Application to modify or cancel a scheme for a math or 
cific endowment attached thereto. 
67 (5 Application to modify or cancel court’s decision ma suit 
(5) under section 67 (4). 
76 (2) Application by a trustee or person having interest for 
or cancelling an order sanctioning an 
exchange, sale, mortgage or lease for a term exceeding 
five years. 
77 (Z) Application to modify or set asido an order allocating 20 
any endowment, property or income therefrom to 
religious and secular purposes. 
78 Application for delivery of possession j 5 2 


mh RAR B 
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Section. ‘Description of the document. Proper fee. 
dQ). (2) l (3) 
79-A (3) Application to modify or set aside an order o£ the Board 25 
under section 79 other than an order as to ritual or 
observances or hononrs. 
84 (2) Application to moo or set aside the Board’s decision 15 
under sub-section (1). 
ITI.—Ap} peal to High Comrt. 
84 (3) Appeal against an order of the District Judge under sub- 15 
IV.—Appeals to the Provincial Government, Board and Assistant Commissioner. 
43 (2 A any office-holder or ren to the Assistant 2 
A ni aer against an order of punishment passed 
43 (3) A raa ana to the Board bya hereditary office-holder 2 


or servant against an order of the Assistant Commis- 
sioner on appeal under sub-section (2). 
48 (7) Appeal to the Provincial Government against an order of 
surcharge. 


B 


53 (3) Appeal to the Board t an order of suspension, 25 
removal or dismissal the Assistant Commissioner, 
of a non- hereditary trustee. 

55 (4) Appeal to the Board by a trustee or person having 20 
interest against the order of an Assistant Commissioner 
under sub-section (3) fixing standard scales of 
expenditure. 

56 (4) A to the Board t the order of the Assistant 10 

oner, under 'su on (3). 


V —Apphications to Board. 


57 Application for settlement of a scheme for a temple or 50 
specific endowment attached thereto. 
62 Application by not less than 20 persons for settlement of 50,” 
a scheme for a math or specific endowment attached 
thereto. 


Transitional provisions. 


43. The Committes appointed under the Religions Endowments Act, 1868, for the Presl- 
dency town and whether actually or merely deemed to be im existence at the commencament 
of this Act is hareby abolished with effect from sueh eammensement. 

44. Any reference to the sald Committee or the president, vice-president or members 
thereof contained In any enactment in force in the Presidency town or ine any nottfica- 
tion, order, scheme, rule, form or by-law mada under any such enastment and in foree in 
the Presidency town shall, after the commencement of this Act, be construed as a referense 
to the Assistant Commissioner eoncernsd. 

Any reference to a temple committee or the prealdent, vice-president or memben 
thereof contained in any enactment in fores In the Provinee or in any notification, order, 
scheme, rule, form or by-law made under any sech enactment and im foree in the said Pro- 
vinse shall, after the commencement of this Act, be construed as a reference to tho Assistant 
Commissioner concerned : 


Provided that it shall ee an 
construed as a reference to i or to such other authority or person as may be specified 
by it. < ' 

45. The Board may pass such orders as it thinks fit as to— 

(a) the transfer or disposal otherwise of all property, rights, interests, and assets of 
whateyer kind owned by, or vested in, or held in trust by or for, or used, enjoyed or pos 
sospod by the said Oommittes, and 

(b) the transfer or discharge of the liabilities of the said Committee. 

46. All p pending before ths said Committee at the commencement of this 
Act, may, in so far as they are not inconsistent’ with the provisions of the said Act as amend- 
ed by this be continued unde: the said Act as so amended, by the Assistant Commie- 
sloner or, if the Board so diresis In any case or class of cases, by the Board, 
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47. All proceedings taken by, or on behalf of, or against, the said Committee and 
ding at the commencement of this Act, may, thereafter, be continued by or against the 
subject to the provisions of, aE ee ee CAAO are, nok ingang jateng RLON, kile said 

Aet qavumanied’ by pie Aat, 

48. Ang En Bahasa. WE, dakar op deluge donb by dismal Contain, E EET 
commencement of this Act, shall, subject to the provisions of the said Act, as amended by 
this Act and to such directions as the Board may give in this behalf, be deemed to have 
anake gi MA papag eag ang pagi lana ee ee 
less and until the same is superseded by such Assistant Commissioner or the Board 

49. Every non-hereditary trastee of ú tample in the Presidency town lawfully holding 
office on the date of the eommencamont of this Act shall be deemed to have been duly ap- 
pointed under the sald Act as amended by this Act, on such date but shall be entitled to 
hold offlce only for ane year from such date. 

50. Contributions payable under sub-section (1) of section 69 of the said Act as 
amended by this Act, by maths, temples and specifle endowments in the Prealdensy town and 
the cost of auditing payable under sub-section (2) of section 69 of the said Act as amended 
by this Act by maths, temples and specific endowments in the Province shall be levied for the 
fas} year commencing on the Ist day of July, 1945, as if this Act had come into force on 
the let day of July, 1945. 

5l. All proceedings under section 84 of the said Act rela to disputes as to whether 
a temple is an temple or not and pending before the or in Oourts at the 
commencement of Act shall stand abated and shall not be proceeded with. 

52. If any difficulty arises in giving effect to the provisions of this Act or of the said 
enter E eee ae ee NG 
do anything which appears to them necessary for the purpose of removing the difficul 


THE MADRAS LOQAL BOARDS (AMENDMENT) AOT, 1946. 


Aor No. XI or 1946. 


_ [9th April, 1946. 
An Act further to amend the Madras Local Boords Act, 1920. 

“WHEnnis it is expedient to make provision in a separate enactment for the admiris- 
tration of village affairs by panchayats and in consequence thereof to restrict the application 
of the Madras Local Boards Act, 1920, to district boards; 

AND WHEREAS it is also axpedfest to amend the Act aforesaid for certain other pur- 
P 
2°. CAND WHEREAS the Governor-of Madras has, by-a Proclamation under section 98 of the 
-Goviximent of India Ast, 1985, assumed to himself all powers, vested by or under the said 
ih oes at lagna E 
i = a a Ba a ka 
‘Hloaaéd £0 bolet oa? 

; Shari e anA ANNA 1. (1) This Act may be called Tas M(DrAB LOGAL 

ment. ° . BOARDS (AMENDMENT) ACT, 1946. 

_- (2) It shall come into foree on such date as the Provincial Government may, by notifi- 

cation fn the Fort St. George Gaserts, appoint. 

a In the Madras Local Boards Act, 1920 (hereafter referred to as the sald Act), 
including the Long Title, the preamble and the Schedules 

General amendments to thereto, for the words im the first columm of the table below, 

Madras Act XIV of 1920. the words in the corresponding entry in the second column 
thereof shall be substituted except as otherwise expremly pro- 

vided'in this Act:— 


(1) (3) 


F Pha local board. district board. 
oz | local boards. distriet boards. 
: local boards. district boards. 
local boards.. - district boards. 

panchayat: district board. 
panchayats. 4 district boards 

local fund district fund 
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Mads Act KIV of 4930. ` 8. In section 8 of the sald Act— 
(+) clause (8) shail be omitted; 
(d) in elause (5-A), for the words ‘‘on the occurrence of a casual vacaney’’, the 
words ‘‘to All a casual vacancy’? shall be substituted; 
(44) clauses (7-D) and (8) shall be omitted and clauses (7-B) and (7-0) shall be 
as clauses (7-0) and (7-D) respectively and the following shall be inserted as 


clause (7-B), namely:— 
Í “(7-B) ‘election authority’ means such authority, not 


‘Filectlon authority.’ being the president or vice-president or a member of the dis 
triet board, as may be preseribed;’’; 


(io) for clause (7-D) as so renumbered, the following clause shall be substituted, 


‘Executive authority.’ — ‘©(7-D) ‘executive acthority’ means ‘the president; ’?; 
(v) for clauses (11) and (12), the following clause shall be substituted, namely:— ” 
l ‘£ (11) “non- yat area’ means any area which is not 


‘Non-panchayat area’: comprised witht? the jurisdiction of a panchayat 
under the Madras Village Panchayats Act, 1046;’’; 


(vi) In clause (18-A), for the words ‘‘on the occurrence of an ordinary vacancy’’, 


the words ‘‘to fill an ordinary vacancy’? shall be substituted; 
(vk) for clauses (15-A) and (15-B), the folowing clauses shall be subetituted, 


namely 
‘Panchayat? ‘t (15-A) ‘panchayat’ means a panchayat constituted 
anes under the Madras Village Panchayats Act, 1948; 
(15-B) ‘panchayat area’ means the area comprised 
‘Panchayat area.’ within the on of a panchayat constituted under the 


Madras Village Panchayats 1946 5’; 
(viin) clauses (19-B), (19-0) and (28) shall be omitted. ; 
Amendment of heading of 
4. F heading of Cha IT af said 6 
Chapter IT, Madras Act ŽIV iaia Da nagan be PUNT: aR meres 
of section 5, Mad- ` 5 gestion 5 of the said Act shall be omitted. 


ras Act XLV of 1920. 
Amendment of section 6, 6. In section 6 of the said Act— 


Madras ‘Act XIV of 1920. 
(i) im sub-section (1), the words “and for eachevillage, a panchxyat’’ shall be omit 


ted; | 
(44) for sub-section (2), the following sub-section shall be substituted, namrely :-— 


c1 (2) Subject to the provisions of this Act, the local administration of a district 
shall vest in the district board constituted therefor, but the board shall not be entitled 
to exdreise functions expressly assigned by or under this Act or any other law to its president 
or to other authorities. ’’; l > \ 
(#3) in.sub-seetion (3), the words ‘or village’? and the words and figure ‘‘or 5, as 
the caso may be,’ shall be omitted. 
Substitution of new see- = 
é 7. For section 7 of the said Act, the following section 
tion for section 7 of Mad- a à 
ray Aot XIV of 1980. "hal be subetiteted, namely: : 
«7, The total number of members of a disrict board 


Strength of district boards. hal not axccod 52 or be leas than 24.” 


Aamen ot ma 8) In secilon 9 of the mala Aet— 
(4) sub-section (2) shall be omitted, and subsections (8) to (6) renumbered as sub- 
sections (2) to (5) respectively; 
(ü) in sub-section (2) as so renumbered, the word, figure and brackets ‘‘or (2)’’ 


shall be omitted; 
the words, figures and brackets “sub- 


(ili) in subsection (5) as so renumbered, for 
sections (1) and (2)’’, the word, figure and brackets ‘Cmub-section (1)’’ shall be substi- 


tuted. : 

9. In section 10 of ths said Act, for subsections (2 
- Amendment of seetion 10 | 
Mad Act XIV of 1930. and (3), the following sub-sectlons shall be substitu 


— 
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‘*(2) The total number of members of any district bdard as notified under sub-sec- 
tion (1) may be altered— woo Ss i 


(a) by the Provincial Government by notification, or 


(b) subject to the approval of the Provincial Government, by the district board by 
resolution supported by not less than three-fourths of the members present at a meeting 
specially convened in that behalt: 

Provided that where a notification or resolution under this sub-section entails a mate 
rial alteration in the existing division of the district into circles, the Provincial Government 
shall direct that such notifleation or resolution shall take effect from the date of the next 
ordinary elections. 4 

(8) The notifications referred to in sub-sestions (1) and (2) © and the resolution 
referred to in sub-section (2) (b) shall be published in the manner. ?? 


Amendment af sections 10. In sections 11 and 11-A of the said. Act, for the 
ii and 11-A, Madras Act XIV words ‘‘preseribed authority’’ wherever they occur, the words 
ef 1920. ‘feleetion authority’’ shall be substituted. 


11. In clause (b) of subsections (1) and (2) of sec- 
tion 15 of the said Aet, for the words ‘‘any other local 
board”, the words “any panchayat’’ shall be substituted. 
-: Amendment of section 19, 12. In section 19 of the said Act, the words ‘‘or a 
Madras Aet XIV of 1920. pointment’’ and ‘‘temporary president’’ shall be sedis 

Repeal of sections 81 and 13. (1) Beetions 21 and 21-0 of the said Act shall be 
of omitted and sections 21-A, 21-B and 21-D thereof shall be 
renumbered as sections 21, 21-A and 21-B 


22-A in Madras Act XIV of 14. (1) Section 22-A of the said Act shall be renum-. 


bered as section 22-B and the following shal be inserted as 
ae ge Eee TE section 22-A, namely:— 


“ABA. The executive authority may, (without [the 
a saen sanction of the district board, incur petty contingent expen- 

i incur petty eontin- diere madenti to the administration of the board, not 
gent expenditdrs. exceeding twenty-five rupees in each case: 

Provided that— 

(a) provision to meet the expenditure is available under the relevant head of account 
in the budget framed by the distriet board, with the modifications,-df any, made therein by 
the Provincial Government; and i 

(b) the executive authority shall report any axpenditure ineurred under this section 


and the reasons therefor to the district board at its next meeting. ”’ 
Amendment of 


‘22-B, Madras' Act KUN of (2) In seetion 22-B as so renumbered— 
1920. 4 

(+) elauso (b) of sub-section (2) shall be omitted and clause (a) thereof shall be re- 
numbered as*sub-secstion (8); 

(44) In sub-section (8), the words ‘‘in the case of district boards and of not lees than 
five clear days in the case of panchayats’? shall be omitted; 

(Mi) sub-section (4) shall be omitted. ` 

Amendment of sestion 28, 15. In section 28 of ‘the said A 
Madras Act XIV of 1020. (+) In subsections (1) and (8), the words ‘‘where he 
is also the executive authority’’ shall be omitted; 

(#) im sub-sestion (2), for the words ‘‘including where he is also the executive autho- 
rity his functions as such’’, the words ‘‘including his functions as’ executive authority?” 
shall be substituted; akh i 

(#4) in the proviso to the same sub-section, after the words ‘‘president’s funetlons’’, 
the words ‘‘including his functions as exsentive authority’’ shell be : 

- (W) for clause (#4) of the proviso to subsection” (8), the following clause shall be 
substituted, namely :— 


‘““(w4) every order made under this sub-section akal be communicated to the’ board 
at its next meeting.’’; 

(v) for subsection (4) the following sub-section shall be substituted, namely :— 

‘"(4) Bubject to any restrietions that the district board may impose, tho president 
may by an order m writing delegate any of his executive functions to any member, 
or servant of the boatd or to any servant of the Crown. ’”’ 


~ 
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Rai. oF 
ee ag ee nan 16. Section 24 of thd said Act shall be omitted. 
Amendment of section 26, 17. In subsection (1) of seetion 26 of tho said Act, 


A for the words ‘‘within the local Board area’’, the words 
madian Act XIV of 1080. cer ihin the damd? anali ba woletlisied 


18. In sub-section (2) of section 27 of the said Ast, 
Amendment of section 27, for the portion beginning with the words “refer the question’? 
Madras Act XIV of 1980. and ending with the words ‘be fal”, the Toomis words 

shall be substituted, namely :— 

“Teler the question to the distet collector whose decision shall be final.’ 

Pact ma aa 19. In section 27-A of the sald Act— 


( in sub-section (1), clause (H) shall be omitted and clauses (#4) and (Ww) shall 
be renumbered as clauses (#) and (Hi) respectively; 


(4) in sub-section (2), for the words ‘‘four standing committees referred to’’, the 
words ‘‘three standing eommittees referred a shall be substituted; 
(44) in sub-section (8)— 
(a) the second proviso to clause (a) shalt be omitted; 
(b) the words ‘‘exeept in the case of the standing committee for rural development?’ 
in clause (b) shall be omitted. 
of section 88, Mad- 


as XIV of 1920. 20. Section 38 of the said Act shall be omitted., 
Substitution of new sec- 

Zi. For section 86 of the said Aet, the following sec- 
tion for section 86 of Mad- 
ras Aet XIV of 1920. tlon shall be substituted, namely :— 


“86. aapa Kata a naba ape aga gr d Megan 

than such date as may be fixed by the vincial Government, 

Submission of annual re- cyery district board ehall submit to the Provincial Govern. 

paru. ment, a report on its administration during the preceding year 
in such form and with such details as the Provincial Government may direct. 

(2) The executive authority shall prepare the report; the district board shall consider 

the report and submit it to the Provincial Government with its resolutions ngena a any. 


(8) The repart and the resolutions thtreon, if any, shall be published in sù 
as the Provincial Government may direct.’ 


Amendment of section 87, 22. In section 87 of the seid Act, the figure and brac- 
Madras Act XIV of 1920. Be ae eee aaa 
Amendment of section 87- 23. In section 87-B of the sald Act, the words ‘‘exe- 


B, Madras Act XIV of 1920. cutive authoritles’’ shall be omitted. 
Repeal of sections 87-D 94. Sections 87-D and 48 of the said Act shall be 
ene Madras Act XIV 4 aia. 


25. In sub-section (1) of section 41 of the sald Act, the 

words ‘‘or executive au Te rine Nara nag 

Amendment of section 41, the words ‘‘any other Act’’, the words ‘‘ the 

Madrag Act XIV of 1920. case of its president any ie ee a ee ae 
inserted . 


LA 


shall be 
Amen section 26. In sub-section (1) of section 48 of the said Ast, the 
Madras Act XIV of nae iA eae he is also the executive authority’’ shall be 


(+) in sub-section (1-A), the words ‘‘and to the district board in the ease of a pan- 
ehayat’’ and the words “or boards’? im both the places where they occur shall be omit- 


(4) in sub-section (2-A), for the words ‘‘in the same distriet’’, the words and figures 
‘“m that one of the three groups of districts as divided by the Madras Local Boards 
(Amendment) Act, 1985, to which the district belongs’’ shall be substituted. 

(#4) in sub-section (8), for the words ‘‘inclnding where the presidant is also. the 
executive authority his powers and duties as such’’, the words ‘‘ineludimg his powers and 
duties as executive authority’’ shall be substituted. 


A Magan Ate XIV cf 1990. 28. In section 45-A of the said Act— 


(4) In subsection (1), the words *'in the case of a district board and one year in the 
caso of a panchayat’? shall be omitted 


Saas) Pe mean ee “or in the case of a panchayat, notwith- 
standing anything contained in 6 the area of the panchayat from the opera- 
M—+4 
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tion of this Ast or cancel the notification issued under sectfon 5 declaring such area to bo 
a village?” shell be omitted; 

(4) -In sub-section (5), for the words ‘‘including where the ent is also iho 
executive authority his powera and duties as such’’, the words ‘‘inelu his powers and 
duties as exeentive authority’’ shall be substituted; 

(iv) Im sub-section (7), for the words ‘‘m the same district’’, the words and figures 
‘cin that ona of the three groups at districts as divided by the Madras Local Boards (Amend. 
ment) Act, 1985, to which the i the district belongs shall be substituted. l 

29. Bub-sestlon (2) of section 46 of the said Act shall 
Amendment of section 46, 
Madras Act XIV of 1920. ae ee (1) Asc poe eee 


30. In subsection (5) of sa 47 of the said “Act, 
Amendment of section 47, so, the words ‘<preseribed authority’’, the words ‘‘cleetion 
Madras Act XPV of 1980.: Scintrity?? shall bo subertinted. 


. Repeal of section 49, Mad- ; 
ras Act XIV of 1920. 31. Seetion 49 of the said Act shall be omitted. 


Amendment of section 51, 
Madras Act XTV of 1920.. 32- In Metion 61 of the sald Ast— 
i (4) in sub-section (1), for the words and brackets ‘‘the area of the local board 
(hereinafter In this section reftrred to as ‘local arta’)’’ the words tiä Hetrict?? shall be 
ascii 

. (#) ‘in Explanation (1) to the same sub-section, for the words ‘local area”? wherever 
they occur, the word ‘‘district’’ shall be substituted; 

(++) in sub-section (2), for the words ‘‘local area’’ wherever they occur, the word 
41 district’? and for the words ‘‘prescribed authority’’, the words ‘‘election guthority’’ shall 
be substituted ; 

(iv) in sub-section (8), the words ‘‘and when a village has bem divided into wards 
the elestoral roll for the panchayat shall be divided into separate parts for each ward’? shall 
be omitted; 

(v) clanse (b) of sub-section (4) shall be omitted and clause (a) thereof shall be 
renumbered as sub-section (4); and in the sub-section as ao renumbered, for the words ae 
scribed authority’’, the words ‘‘election authority’’ shall be substituted. 


Amendment of seetion 56, 
Mad Aet XIV of 1980. 33. In sub-section (1) of seetion 56 of the said Act— 
, (4) for clause (g), the following clause shall be substituted, namely :— 

‘t (g) ceases to reside in the district or in a municipality - (ineInding the City of 
Madras) or a cantonment, situated within three miles of the. district;? 

+) in clause (A), after the proviso, the following proviso shall be inserted, namely :— 

‘Provided further that if twoeor more meetings are held on- the same day, they shall 
not be treated as consecutive meetings for the purposes of this clause. ’’ 

34. In sub-section (1) of sestion 57 of the said Act, be- 
Amendment of seetion 57, fore the words ‘‘shall apply to the district judge”, the words 
Madras ae of 1920. An Nadian Provincial Govoramané,”” shall be 
$ inserted . i 
: E of section 60, Sls Se i 
Mica Ten of neetan ars 35. In section 60 of the said“ Act— 
- (4) for sub-section (1), the. following sub-section shall be substituted, namely :— 

‘‘(1) All public roads in any distriet which are classed as district roads and all pub- 
He roads in non-panchayat areas in the district shall vest in the “district board??; 

(ti) In sub-section (2), after the words ‘‘a Hie road’’,- the morda, figure and brae- 
kets “which vests in a distriet board under su on (1) shall be inserted for the ‘words 
‘any publie road’’, the words ‘‘any much road’’ shall he be substituted; and the words ‘4n 
which the public road vests’? shall be omitted. 

36. In section 62 of the mid Act, for the words veat- 

Amendment of section 62, ed in a local board’’, the words “vested in itel??? and for 

Madras Act XIV of 1920. the words ‘‘other local board’’, the word ‘“panchayat”’ shall 
os be substituted. 

__ 37. In section 65 of the said Act, the words ‘‘or a 
.-. Amendment of section 65, collector or any private person or body of persons’? shall be 
~- Madres Act XIV of 1920. omi and the word ‘‘panchayat’’ wherever it occurs shall 


be unaltered. i a 
Repeal of sections 65-A ae 
and 65-B Madras Act XIV 38. Sections 65-A and 65-B-of the said Act shall be 
of 1920. ` omitted. 
Amendment- of section 68, l 39: E E 6806 E ek 


Madras Act XIV. of 1920.. 
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`- (4) in sub-section (1), for the words ‘‘s post of district health offiser and one or mare 
posts of district panchayat officer’’, the words ‘‘and one or more posts of district health 
officer’? shall be substituted; 
i (#) in the proviso to sub-section (8), for the words ‘‘distriet health officer or district 
panchayat officer’’, the words ‘‘or district health oficer’? shall be substituted. 
40. In subsection (1) of sectlon 69 of the said Aet, 
Amendment of section 69, for the words ‘‘district health offear or district panchayat 
Madras Act XIV of 1920. officer’’, the words ‘‘or Magee health offieer’’ shall bs sub- 
stituted. 
Repeal of section 69-B P 
Madras Act XIV of 1920. 41. Section 6F:B of the said Act shall be omitted. 
Amendment of section 69- 42. In sub-section (1) of bection 69-O of the said Act, 
O, Madras Act XIV of 1920. the words ‘‘or panchayat’ shall be omitted. 
43. In section 70 of the said Act, for the words ‘‘the 
Amendment of section 70, district health offeer and the district panchayat officer’’, the 
Madras Act XIV of 1920. words ‘‘and the district health oficer’? shall be substituted. 
Amendment of section 70- 44. In subsection (1) of section 70-A of the said 
A, Madras Act XIV of 1920. Act— 

(4) for the words and figures ‘‘or in the Madras District Municipalities Act, 198077, 
the words and figures ‘‘the Madras District Municipalities Act, 1920, on the Madras Village 
Panchayats Act, 1946’? shall be substituted; 

(ii) after the words and figures ‘‘under the Madras District Municipalities Act, 1920,’ 
the words and figures “or of any panchayat constituted under the Madras Village Panchayats 
Act, 1946, shall be Interested; 

(Wi) for the proviso, the following proviso shall be substituted, namely :— 

“Provided thet no such transfer shall be made except after consulting the district board, 
and the other district board, the municipal council or the executive authority of the panchayat, 
as the case may be.’’ 

45. Sub-section (2) of section 71 of the said Act shall 
be omitted and sub-section (1) thereof shall be “renumbered 
Amendment of section 71,: as section 71; and in the openmg paragraph of the section as 
Madras Act XIV of 1920. 60 renumbered, the words ‘‘and the staff of all panchayats 
in the district’’ shall be omitted. 
ah 46. In section 72 of the sald Act, for the words ‘‘thoe 
Amendment of section 72, district health offleer or the district panchayat officer’’, the 
Madras Act XIV of 1920. words ‘‘or the district health offlear’’ shall be substituted. 
47. Bub-seetion (2) of section 78 of the seid Act shall be omitted and sub-section (1) 
thereof shall be renumbered as section 78, and in the section 
Amendment of section 78, as so renumbered, for the words ‘‘the district health offleer 
Madras Act XIV of 1920. and the district panchayat offleer’’, the words ‘‘and the dis 
trict health officer’’ shall be substituted. 
48. In section 78-B of the said Act, the words, figures 


Amendment of section 78- ve ures 
B, Madras Act XIV of 1920. Al ee — of any person appointed under section 69-B 


' Amendment of section 74 
A, Madras Act XIV of 1920. 49. In section 74-A of the sald Act— 

(4) in sub-section (1), for the words ‘‘local fund serviee’’, the words ‘‘separate ser- 
vice’? shall be substituted. 

(#4) in sub-section (2), the words ‘‘local fund’’ shall be omitted. 

Amendment of seetion 75, : 
Mad Aet XIV of 1920 50. In section 75 of the sald Act— 

(t) tor sub-section (1), the following sub-section shall be substituted, namely:— 

(1) A district board may by a resolution determine thet a profession tax shall be 
levied in all non-panchayat areas in the district or in any non-panchaya; area specified in the 
resolution?’ ; 

(#4) sub-section (2) shall be omitted and sub-sections (8) and (4) shall be renumbered 
as sub-sections (2) and (8) respectively; 

(#4) In sub-section (2) as so renumbered, for the word ‘‘{tares’’ in clause (a), the 
words ‘‘the profession tax’’ shall be substituted; 

(iv) In the same sub-section, in elause (b), for the words ‘‘existing tar”? and ‘‘a 
tax’’, the words ‘‘axisting profession tar”” and ‘‘a profession tax’’ shall respectively be 
substituted, and for the words ‘‘in the case of local boards which have an outstanding 
loan’’, the words ‘‘if the district board has an outstanding loan?” shall be substituted ; 
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(v) in sub-section (8) as so renumbered, the words, figure and brackets “for a notifi- 
cation under sub-section (2)’’ and the words ‘‘or notification’? and ‘‘or panchayat, as the 


case may be?” shall be omitted. 
51. In seetion 77 of the said sub-section (2) shall 
be omitted; clauses (a) and (b) of su on (1) shall be 
Amendment of section 77, renumbered as sub-sections (1) and (2) respectively; and in sub- 
Madras Act XIV of 1920. section (2) as so renumbered, for the expression ‘‘clause (a)’’, 
the expression ‘‘sub-section (1)’’ shall be substituted. 


gg er tion OF Mow section D2. After section 91 of tho said Act, the following sec- 
1920. tion shall be inserted, namely :— 
Apportionment of land- ‘99, The proceeds of the land-cess shall be credited 
cosg. 6 to the district fund: 

Provided that the cess collected in any panchayat area shall be distributed as fol- 
lows :— 

(a) three-fourths of the cese shall be credited to the distriet fund, and 

(b) one-fourth of the cess shall be ted to the penchayat fund.’’ 

Amendment of sections 98 53. In on (1) of section 98 and 94-A af the said 

and 94-A, Madras Act XIV Act, for the words “local area’’ wherever they occur, the words 
of 1928. ‘‘non-panchayat area’? shall be substituted. 


of section 95, Mead- 
ras Act XIV of 1020. 54. Section 95 of the said Act shall be omitted. 
Repeal of sections 08 to 
108 and-the heeding thereto - 55. Sections 98 to 108 ofthe săid Act and the heading 
and insertion of new section thereto shall be omitted; and after section 97 of the sald Ast, 
88 in Madras Act XIV of the following shall be tmserted, namely:— 


1920. 
198. The executive authority of the district board may 

Requisition on employers by notice require any employer or the head or secretary or 
or thelr representatives to manager of any public or private offics, hotel, boarding-house 
fornish list. or elub or of a or company— 
(a) to furnish within a specified time a list in writing of the names of all persons 
employed by such employer or by such office, hotel, boarding-honse, elub, firm or company 
os officers, servants, dubashes, agents, suppliers or contractors, with a statement of the salary 
or income of such employed persons, and 

(b) to turnish particulars in regard to any company of which such employer, head, 
secretary or manager, as the case may be, is the agent.’’ 

Améndment of section 110 
Madras Act KIV of 1020: > DOr -T sêkon LIDOK Mea eee AGS 

(4) in sub-section (8), for the expression ‘‘elause (b) of sub-section (1) of section 
777’, the expression ‘‘sub-section (2) of section 77% shall be substltuted; 

(#) after sub-section (4), the following sub-section shall be inserted, namely:— 

c: (4-A) The proceeds of the pilgrim tax shall be credited to the district fund: 

Provided that where the tax is levied in respect of a panchayat area and the occasion 
for pilgrimage is not a festival classtiied as a district festival, the proceeds shall be credited 
to the penchswyat fund’’; : 

(44) in sub-section (5), for the words ‘‘local board?” in clause (#), the words ‘‘dis- 
trict board or panchayat’’ shall be substituted; 

(iw) in the same sub-section, in clause (iv), for the words ‘‘local boards’? wherever 
they occur, the words ‘‘dstrict boards or penchayats’’ shall be substituted. 

57. In section 111 of the said Act, for the words and 

panang pan ee Se en figures ‘‘Subject to the provisions of section 108, the district 

Madras " board’’, the words ‘‘The district board’’ shall be substituted. 

Amendment, of seetion 111- 58. To section 111-A of the said Act, the following pro- 
A, Madras Act XIV of 1920. viso shall be added, namely :— 

‘Provided that where the Mstriet collestor or any of his subordinates is responsible 
for the collection of any tax, fee or other amount due to a district board, the power to write 
off such tex, fea or amount or any sum payable in connexion therewith, on the ground of its 

irrecoverable, shall be exercised by the Board of Revenue or subject to its control, by 
the rict collector or any officer authorized by him’’. © 

Amendment of  seetlon - 
112, Madres Act XIV of 59. In section 112 of the said Ast— 
1920. 

(4) to sub-section (1), the following proviso shall be added, namely :— 

‘t Provided that nothing contained in this sub-section shall be deamed to enable a dis- 
triet board to expend its moneys Within any panchayat area for any ose exclustvely with- 
in the jurisdiction of the panchayat, except with the general or sanction of the Pro- 
vineial Government’; 
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(ii) im sub-section (2), efor the words “area of tie local board’’ and ‘‘local board 
area’’, the word ‘‘distriet’’ shall be substituted. 


Amendment of seetion 60. In sætion T14 of the said Act, the words ‘‘and for 
T aiig Act XIV of cach village a village fund’’ shell be omitted. 

Amendment of section 61. In section 115 of the said Act, for the words ‘‘vil- 
115, Madras Act XIV of lage and district funds respectively’’, the words “district 
1920. funds’’ shall be substituted. 

- Amendment of section 
4 aan KN of 62. In section 116 of the said Ast— 


(4) in sub-section (2), for the words ‘Every local board’’, the “The district 
board’? shell be substituted: si — ka 


(si) sub-section (8) shall be omitted. 


Amendment of § seetion 


Se ea ee 63. Im section 117 of the said Act— 
6 


(i) in sub-section (1), for the words ‘‘a consolidated budget’’, the words ‘‘its bud- 
At ape be pore and the words ‘‘of itself and of all panchayats in the district?’ 
(is) im sub-section (2), the word ‘‘consolidated’’ shall be omi 
4tony local board”, the words “the distriet board?” shall be Shed ban: for the words 
Repeal of seetion 118 l 
Madras Act XIV of 1920. 64- Section 118 of the said Act shall be omitted. 
Amendment of section 65. In sub-section (1J of section 121 of the sald Act, 
191, Matehs Act XIV of for the words ‘‘of a local board area”, the words ‘‘of the 
1920. district or any part thereof’’ shall be substituted. 


Insertion of new section 66. Before section 122 of the said Act and the heading 


121-B and heading in Mad-. thereto, the following heading and section shall be inserted, 
ras Act XIV of 1920. namely :— 


1: AppHoation of Chapter to panchayat aroas. 


121-B. The provisions of this Cha sections 
Provisions of cha er- P pter, except 
sept eado 187 saan cx 187, 188, 188-A and 189, shall not apply to any panchayat 


ares, unless the Provincial Government by eral or 
+o apply to panchayat areas. arden otherwise dinat?’ gen special 


87. In subsection? (2) of section 124 of the sald Act, 
the words ‘‘in the village”? shall be omitted. 


Amendment of section 
124, Madras Act XIV of 
1920. 


Amendment of section 
126, Madras Act XIV of 68. Im section 126 of the said Act— 
1920. 


(4) in clause (i), the words ‘‘m the village’’ shall be omitted; ` 


(#) in clause (#), the words ‘‘in the village’’ and “for of the district board”? shall 
be omitted, and for the words ‘‘for the maintenance, repair and improvement thereof,’’ the 
-words ‘'for their maintenance, repair and improvement with a view to their use by the pub- 
lie but shall not be entitled to levy any fees in respect thereof’’ shall be substituted. 


Amendment of section 69. In section 128 of the said Act, the words ‘‘or vil- 
128, Madras Act XIV of Iage’’, ‘for the panchayat as the case may be” and or pab- 
1920. chayat’’ shall be omitted. f 


. 70. In section 129 of the said Act, after the words ‘‘a 

Amendment of sestion publie road”? where they occur for the first time, the words 

129, Madras Act XIV of ‘vested In a district board’? shall be inserted, and for those 

1920. words where they occur for the second time, the words ‘‘sueh 
public road”? shall be substituted. . 


Amendment of section 
185, Madras Act XIV of 
1920. 


71. In section 185 of the said Act, for thd Word ‘‘vil- 
lage’’, the word ‘‘district’’ shall be substituted. 


Insertion of . new section 72. After section 188 of the seid Act, the following 


eer Madras Act gid section shall be inserted, namely:— 
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ee i ki *€188-A.* Notwithstanding anything contained im sec- 
tion 187, the Provincial Government may direct that vaccl- 
Power of Government to nation Im ‘any panchayat area shall be enforced by the pen- 
transfer vacemation to pan- cheyat and its executive authority in which case section 188 
chayats. shall have effect as if for the words ‘executive authority of 
, the district board’ therein, the words ‘executive authority o 

the panchayat’ were substituted. : 


Amendment of section 73. In subsection (2) of section 140 of the sald Act, 
140, Madras Act XIV of the words ‘‘with the sanction of the district board’’ shall be 
1920. omitted. 


Amendment of section 
146, Madras Act XIV of 74. In sætiðh 146 of the said Act— 
1920. 
(4) im sub-section (1), the words “with the previous sanction of the district board’’ 
shall be omitted; 


(4) In sub-section (2), for the word ‘‘village’’, the words ‘‘loeal area’’ shall be 
substituted . > 


-o i 75. In sub-section (1) of sections 147 and 148 of the 
Amendment of sections sald Act, for the words ‘‘public road appears to the execu- 
147 and 148, Madras Act tive authority of the local board in which such road is vest- 


ZIV of 1920. - ed’’, the words ‘‘pubic road vested in a district board ap- 
pears to the executive authority thereof’’ shall be substituted. 
Amendment of section 76. In sub-section (1) of section 150 of the said Act, 


150, Madras Act XIV of after the words “other plaee’’, the words ‘‘in a non-pancha- 


1920. yat area’’ shall be inserted. A 

Amendment of section 77. In clause (a) of sub-section (1) of section 151 of 
151, Madras Act XIV of the said Act, after the words ‘ road’’, the words 
1920. . | (vested n?” shall be inserted. 


Amendment of section 78. In mb-sections (1) and (2) of sectlon 158 of the 
158, Madras Act XIV of said Act, after the words ‘‘an or Jand’’, the words 
1920. ‘fm a non-panchayat area’? be inserted. 


: ee ree = Beal ga 79. To subsection (1) of section 154 of the said 
1920. SERS - the following paragraph be added at the end, namely :— 


‘t Where such notlee Is given, no person shall keep any pig or dog, as the case may 
be, within such Hmits without TEREA ee fiom the erecutive authority of the district 
board or otherwise than in accordance with the eandition’ specified in such licence. ’’ 


Amendment of soction 80. In section 157 of the said Act, after the words 
157, Madras Act XIV of ‘‘public road’’, the words ‘‘ vested in a district board’ shall 
1920. be inserted. 


Amendment of section 81. For sub-section (1) of section 158 of the sald Act, 


158, Madras Aot XIV OF the following sub-soction shall be substituted, namely :— 


‘*(1) No door, gate, bar or ground-floor window shall be hung or placed so as to open 
cutwards upon any public road vested in a district boerd, without a Hcenee from the exe- 
cutive authority of sueh board. ’’ | 


Amendment of section 
: 82. In sub-section (5) of section 160 of the sald 
160, Madras Act XIV of ihe words “or any class of local boards’? shell be omi 
1920. : ; 
Amendment of seetion 83. In subsection (1) of section 161 of the said 
161, Madras Act XIV of efter the word ‘‘erected’’, the words “Mm a non 
1920. area”? shall be inserted. 


-pancha 


Amendmeht of section after the words ‘‘publie road’’, the words ‘‘vested in a dis- 


168, Madras Aet XIV of trict boar’ shall be inserted, and for the words ‘‘executive 
1920. ' authority of the local board tn which such road is vested’’, 
l "tho words ‘‘executive authority of the district board?” shall 

be substituted. 
Amendment of heading of 85. (1) For the heading of Chapter XI of the sald Act, 
Chapter XI, Madras Act namely, ‘‘MAEKETS, SLAUGHTER-HOUSES, wro.’’, the heading 


XIV of 1920. “TIOENOES AND ¥FEES’’ shall be substituted. 
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Insertion of new ssctions . . 
166 and 166A and sub- (2) After the heading as so altered, the following 
headings in Madras Act XIV sub-headings and sections shall be inserted, namely :— 
of 1920. ; 
“Géncral exompiton. : 
166. Nothing in this Act or in any rule, by-law or regulation made thereunder shall 
be construed as requiring the taking out of any licence or 
Government and erat jhe obtaining of any permission under this Act or any such 
Akang Bat to ki rule, by-law or regulation in respect of any place in the 
cauces and permissions. occupation or under the control of the Central or the Provincia] 
Government or of a market committee established under the Madras Oommercial 
Maikets Act, 1988, or tn respect of any OCrowm property or of any property belonging to 
sach market committee. 
Classification of public and private markets. . 
16686-A. The Provincial Government shall have power to classify public and private 
markets situated in a panchayat aree as district markets anc 
Classification of markets panchayat markets respectively and provide for the control of 
as district and panchayat any such market and for the apportionment of the income 
markets. derived therefrom ® between the district board and the pan- 
chayat or the payment of a contribution in respect thereof 
to the panchayat or the district board, as the case may be’’. 


Amendment of seetion 168 
Mad Aet XIV of 1980. 86. In section 168 of the sald Act— 
(t) to sub-section (1), the words ‘‘in any non-panchayat area and if y autho 
rized by the Provincial Government in thet behalf, in any panchayat area’’ be added 
at the end; 


(ii) in sub-section (2), for the words ‘‘any public market’’, the words ‘‘any of tts 
public markets’’ shall be substituted; and after the words (farm out such fees’’, the 
words ‘‘for any period not exceeding three years at a time and’’ shell be inserted; 

(44) in sub-section (8), the words ‘‘with the sanction of the district board?’ ghall 
be omitted and for the woids “any public market’’, the words ‘‘any of its public maikots’’ 


slid te S In subsections (1) and (2) of section 169 of 

87. su ons En of the 
oe a ssid-Act, for-the words ‘‘any publie market’’, the words ‘any 
district board public market’? shall be substituted. 


Amendment of section 171. 
Madras Act XIV of 1920. 88. In section 171 of the sald Act— 


(H) in sub-section (1), after the words ‘‘no person shall’’, the words ““in any non- 
panchayat area or if the district board is specially authorised by the Provincial Government 
in that behalf, in any penchayat area’’ shall be inserted; 

(+t) in sub-section (2), for the words ‘‘not lesa than «ix weeks before such place 18 
0 es a market or before the commeneement of the year for whieh the Hcenca is sought’’, 
the words ‘‘not leas than thirty and not more than ninety days before such place is opened 
as a market or the commencement of the year for which the Iicence is sought to be renowed’’” 
shall be substituted. 

Amendment af section 172, 
Madras Act XIV of 1920. 89. In section 172 of the sald Act— ° 
(4) in subsetion (1), the reference to the Madras Local Boards Act, 1884, shall he 


Tetained unaltered ; 
(a) for sub-sections (2) and (8), the following sub-section shall be substituted, 


(2) The district board shal, after making or causing to be made such inquiries, if 
any, as it thinks fit, grant or refuse the certificate. ’’ 
90. In section 176 of the sald Act, for the words ‘‘unlicensed private market’’, the 
words ‘‘private market not duly licensed under the Tore- 
Amendment of section 175, golng provisions or under the provisions of the Madras Vil- 
Madras Act XIV of 1920. lage Panchayats Act, 19467” shall be substituted. 
91. In sections 176 and 178 of the said Act, after the 
Amendment of sestions 176 words ‘‘any private market’’, the words ““in a non-pancha- 
and 178, Madras Act XIV yat ares area or of any private market in a panchayat aroa which 
of 1920. is classified as a district market’’ shall be inserted. 
Amendment of section 179, 92 For clauses (a) and (b) of section 179 of the 
Madras Act XIV of 1920. sald Act, the following clauses shall be substituted, namely :— 
‘*(a) in respect, of which no Hoence has been applied for, if the market is in a non- 
panchayat area or if being in a panchayat, area it in classified as a district market; or 
(b) the Heence for which has refused, withheld or suspended by the district 
board; or’’. 


namely :— 


ays 
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93. In sub-section (1) of section 180 of the said Act, after the words ‘‘to hold a private 


market in any place’’, the ‘Mm a non-panchayat area 
Amendment of section 180, or to hold a private market classified as a district market in 
Madras Act XIV of 1920. any place in a panchayat area’’ shall be inserted. 


94. In section 181 of the said Aet, for the words ‘‘appeal against such order to the 
$ district : 


- board’’, the words “‘appeal against such order to 
Amendment of section 181, the Provincial Government’’ and for the words “the exe 


Madras Act XIV of 1920. cutive authgrity of the district board may, if he thinks fit,’’ 
the words ‘‘the Provinelal Government may, if they think 
fit’? shal) be substituted. 


85. In section 182 of the said Act, after thc word 
Amendment of section 182, ‘‘market’’, the words ‘‘in a non-panchayat 


yat ares or of a 
Madras Act XIV of 1920. market in a yat area which is classified as a district 
market” be inserted. i 
Madan Aet XIV af 1990,” 96. Section 183-A of the sid Act shall be omitied. 


Amendment of section i 
97. (1)eln seetion 188-B of the said Act, the words 
ving Madras Act XIV of ‘Cpanchayat or?’ shall be omlited. 
(2) To the same section, the following proviso shall be added, namely :— 
‘*Provided that no such reference shall be made in of any place in a pan- 
chayat area except with the special sanction of the Provincial Government. ”? 


98. (1) In: subsection (1) of section 184 of the. sald 
Amendment of section 184, Act, after the word ‘‘cart-stands’’, the words “tn non-pan- 
Madras Act XIV of 1920. ovat areas” shall be inserted. 


(2) In sub-section (1-B) of the same section, the reference to the Madras District 
Municipalities and Loeal (Amendment) Act, 1941, shall be retained unaltered. 


Amendment of section 185, 99. To section 185 of the said Act, the words “being a 

Madras Act XIV of 1920. place or road vesting in the district board’’ shall be added. 
Ameniment of seetion 187, 

Madras Act XIV of 1920. 100. In section 187 of thb said Act— 


` (i) in mb-section (1), after the words ‘‘No person shall’, the words ‘Im any non- 
‘panchayat area’’ shall be inserted; 


(%) m sub-section (2), for the words ‘‘not less than six weeks before such place is 
opened as a cart-siand or before the commencement of the year for which the Heence is 


sought,” the words ‘‘not læs than jhiriy and not more than ninety days before the opening 
of such place as a cart-stand or the commencement of the 


year for which the Heence is 
sought to be renewed’? shall be substituted. 
Amendment of section 189, 10L In 189 of said A 
Madras Act XIV of 1920. sienna on a 


(í) to sub-section (1), the words ‘‘in non-panchayet areas’’ shall be added ; 

(44) to sub-section (2), the words ‘‘at meh rates as it may think fit’’ shall be added ; 
(i) After sub-section (2), the following sub-section shall be added, nemely :— 
‘*(8) The district board may— 


(a) place the collection af such 1enig and fees under the management of such persons 
as may appear to it proper; or 


(b) farm out the collection of such rents and fees for any period not exceeding three 
years at a time on such terms and conditions as it may think fit.’’ 


Amendment of section 190, | 102 In section 190 of the said Act— 


($) the words ‘‘with the sanction of the district 
Madras Act XIV of 1920. board’? shall be omitted; 


(tf) in clause (a), for the words “in the village or in any specified area therein’, 
the words ‘‘in any specified non-panchayat area’’ shall be substituted; 


(iii) in clause (b), after the words ‘‘slaughter or permit to be slaughtered’’, the 
words ‘‘im any specifiad non-pancheyat area’? shall be inserted. 
303. In section 191 of the maid Act, for the words 
Amendment of section 191, -,, 77 (6 E 9 
Madrap Aci XLV. cf ioe, oo ey Fe one oe Bon panchayat arms 
-Amendment of section 198 
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(i) in sub-section (1), for the words ‘“within the limits of the village’’, the words 
‘‘aituated in any non-panchayat area or in such: non-panchayat area as may be specified. in 
the notification’? shall-be -subetituted;> , 

(4) to the proviso to the same sub-section, the following words. and. figures shall be 
added at the end, nemely :— 

‘for except with the previous sanction of the Provincial Government, in any area 
within three miles of the limits of any municipality constituted under the Madras Oty Munti. 
-eipal Act, 1919, or the Madras District Municipalities Act, 1920.’’; 

(iK) in sub-section (5), after the words and figures “not leas than 30 days’? in ‘both 
thd places where they occur, the words and figures ‘‘and’nof more than 90 days?” shall be 
inserted ; 


(40) after subsection (5), the following subsections shall be added, namaly:— 
‘*(6) Any person aggrieved by an order of Aah executive authority under sub-section. 
(8) may appeal ageinst such order to the district board 
AR (7) Any parson aggrieved by an arder of the district board under subsection (6). 
‘may appeal against such order to the Provincial Government. ”? 
Amendment of section 194, : 
Madras Act XIV of 1920. 105. In soetiĝn 194 of the sald Act— 
(4) in clause (a) of sub-section (1), after the word ‘‘establish’’, the words ‘‘in any 
‘non-panchayat area”? shall be inserted; _ 
(W) in clause (b) of the same sub-secti ee oe 7), the words ‘‘in 
a non-panchayat area?” and after-the word “ mid’? not being - machinery 
x maotaiarng, piant empind by rilen mado by se Provinlal Goversmant” shal be 


zai z 


(44) in sub-section (2), after the words ‘‘The application’’, the words ‘‘shall 
tha maximum number of workers proposed to be simultaneously employed at any, time the 
Taetory, workshop, work-place or premises and’’ shall be inserted; 
(47) in elauso (#) of the same sub-section, the words ‘‘by the distriet board’’ shall 


(v) in clause (a) af sub-section (4), after the word ‘‘shall’’ at the commencement, 
apa aah aan anaa a) ain cal a 
-time in the factory, work-shop, work-place or premises’’ shall be 

Sad after sub-section (4), the following robsectiom and Bxplanailon shall bo added, 


6 (5). More than mine workers shall not be- ikana aiai at any time Mm 
-any factory, work-shop, work-place or premises, unless the permission granted in respeet 
thereof under sub-section (8) authorises meh employment or unless fresh permission authoris- 


‘be omi 


ing such employment has been obtained from the distriet ‘board. Before gran such fresh 
permission, the board shall obtain the approval af the r-of factories to in 
giana (2) GE aib den (1) ak eee plan or dio , work-shop, work-plaes or 


‘premises with reference to the matters specified Im that: clause. 
ee arae E sa akan ng e Nga dha A aga na 
, tha levy of fees, the canditions to be observéd, and the Hke be subject to such 
restrietlons and control as may be prescribed. i ° 


Faplonation—The word ‘worker’ in subsections (3), (4) and (5) shal, in relation 


any factory, work-shop, work-place or premises, have the same meaning 
rien Dat 1061. i: 


Amendment of section 195, af ; i 
ter the word ‘‘work-place’’, the words ‘‘ 
Madras Adi XIV of 1920. yat aroa,” shall bo Disered.” 


Amendment of section 196, gres ‘égoetion 194 or section 1957’, the words and figures 
Madras Act XIV of 1020. ication 198, section 194 or scetion 195’? shall ‘be substituted. - 
108. In sub-section (1) of section 197 of the sald Act, 


Sper pee ss ar 6 7. tt 
Madras Aet XIV of 1920. = aal ie Tork piao the words in § non-panchayat 


Amendment art errr Ot 


(2) tor the words “local board’ area? in the opening paragraph, the words ‘non. 
panchayat area”? shall be substituted; . : 

(#) for elause (a), the following clause hall be subsiitnted, mendes: 

(a) es anikorliy ko whem‘ application- shall: ba mals foe a Hoenco under iiai Ast 
dn respect of any place or building, used ‘exclustvely for purposes other than the holding of 


M—»s 
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cinematograph exhibitions, and who may grant or refuse much licence shall be the executive 
authority ot the district board;’’ 
110. In clause (f) of sub-section (2) of section 199 of 


Amendment of section 199, the said Act, for the words ‘‘for of medical ratef’’ 

Madras Act XIV of 1920. the words ‘‘for purposes of educa ee modieal relief’” 
shall be substituted. 

Amendment of section 202, ill. To section 208 of the sald Act, the following pro- 


Madras Act XIV of 1920. viso shall be gdded, namely:— 

"44 Provided that nothing contained in thls section shall be deemed to authorize the 
district board, without the approval of the Provincial Government, to make by-laws for any 
gri area in respect of any matter for which the panchayat may iake by-laws under 

the Madras Village Panchayats Act, 1946.’’ 


ar sag pera a E “Abeta DHA oe Hid E C anal: ho omitted = 
age aaa ranangga 4 "418. In sections 204 and 205 of the said Act, the words- 
XIV of 1920. ‘or panchayat’? shall be omitted. 


Amendment of section | - : - i 
205-A, Madras Ast XIV of 114, Di pocion: MBA 0E the eee 
1920. 


(4) sub-seetlon (2) shall be omitted and sateen (8) renumbered as subsection. 


(2) 5 
(44) in sub-section (2) as so renumbered, the the words ‘‘or panchayat’’ and the words, 
figure and brackets ‘‘or (2) as the case may be’’ shall be omitted. 
116. In section 206 of the seid Aet, the words ‘of the panchayat and’? shal be 
: ; ‘omitted, and for the words ‘‘to the village or to any specified’ 
Ameniimant of section 206, area therein’’, the words ‘‘to any specified non-panchayat area 
im the district? shall be substituted. 


Amendment of section 208, ` a In section 208 of the said Aet- 


(4) In sub-section (2), fot the words “acts as the president, temporary -president or 
vice-president of a local board or érêreises -any of his functions ineluding where he is also- 
the executive authority any of his functions as sush’’, the words ‘‘acts as the president or 
viee-presiden{ of a district board or: exercises any of his functions including his functions as- 
executive authority’’ shall be substituted; 

(4%) in sub-section (8), the words ‘‘temporary president’? wherever they oceur shall. 
be omitted. 
we ee E ` 1%, In section 212 of the mid Act— 

~ (4) for sub-section (3), the tolowihg subsection shall be substituted, namely:—- 

‘t(B) The district board may— 

(a) place the collection ‘of ‘such -fees under the management of such persons as may- 
a ib props: or 

(b) fdtm out the collection of such fees for any period not exceeding three years at 
stiches ocean Ah aad SEN ak me a fit.’?; 

(4) after sub-section (10), the following ig a ga ita inserted, namely :— 

‘t (10-A) Bave as otherwise ee ce in, o be preseribed under this 
Act, every Heation for a licences ais Ega ofc NEG 
shall be Dee eas ee ad oe a ae be Gee, 
‘Of the year or of such less period as is mentioned in the appleation’”. 

118. In section 218 of the said Act, for the words ‘‘in: 
erg e nia the area of the local board coneerned’’, the words ‘‘in the 
district’? shall be substituted. 

119. In section 221 of the satd Act, for the words and ed by bill as 
provided in the rules im Beh IV and. in the- 
Amendment of section 221, manner provided therein’’, the words and figures ‘‘demand- 
Madras Act SIV of 1980. ed by bill and if not paid within fifteen days of the date of 
the service thereof, shall be recoverable in the manner provided 

in Behedule IV as tf the same were a profession tax’’ shall be substituted. 


120. ee ee aaa ne NG 
section andi in the section as so ren Bed 
ay ‘in regard, to any een psec Ge a gins oP tei eae? 
dras : sans 4 ar ail losal Don ada te fiat area’? shall be omitted. 


.'‘ (2) The exerelse of any powers delegated under sub-section (1) shall be subject 
to such restrictions and conditions as me be prescribed or es may be specified in the nottf- 
cation, and also to control and revision the Provmeial Government or by sush person as 
may be empoweréd by them in this behalf. Tha Provineial Government shell also have 
Power to control and revise the sets or proceedings of ‘any persons so empowered. ’? 

References to the Madras 181. In sections £35 (1) and 286 of the said Act, the 
Taal oarde Act, 1884, to reference to the Madras Local Boards Act, 1884, shall be 
ung! ‘ : 


182. In sub-section (2) of section 887 of the sald Act, 

Amendment of seetion 287, í 
Madras Act XIV sf 1920. = i different classes of local boards’’ shall bẹ 

Amendihent of seetian 240 A ; 
Madras Act XIV of 1920. 188. In section 240 of the mid Act— 

(i) in sub-section (1), for the words ‘‘and its executive authority’’, the words ‘4n- 
cluding his powers, duties and functions as tive authority’? shall be substituted; 

(4) in subsection (2), the words mae “for b as the ease may be?” shall be 
omitted ; ae i 
(4) for sub-section (8), the following sub-sestion shall be substituted, namely :— 

© (B) The Special Officer shall exercise the powers, discharge the duties and perform 
the functiong— é 

(a) of the district board until a board has been constituted: and 

(b) of the president of the board including his powers, duties and functions es exo- 
cutive authority until a president has been elected by the- board. ’’; 

ý (fo) in sub-section (5), for the words ‘‘in the same istri”, the words and figures 
van that one of the three groupa of districts as divided by the Madras Local Boards (Amend. 
ment) “Act, 1985, to whieh the district belongs’? shall .be substituted; 

(v) to clause (a) of sub-section (8), the following words shall be added at the end, 
namely :— f 


‘tor for which a panchayat has been newly constituted ’’; 
(vt) in clause (b) of the same sub-seetio the words “or village’’, the word and 
figure ‘‘or-5’’ and the words ‘‘or panchayat as case may be’’ shall be omitted. 
l cea A of section 241 of the said Act, 
Amendment of section 241, the words ‘‘distriet or panchayat’? In the two 
Madras Act XIV of 1920. where they oceur and the words ‘‘as the case may bo” at 
l the end shall be omitted. 
Amendment of Sehedulo  - .. 
I, Madras Act XIV of 125. In Sehedule IT to the said Act— 
1920. 
(+) in rale 2, the words ‘and every panchayat at least once in every month”? shal? 


be omitted ; l 
(iF) ‘in sub-rule (1) of rule 8, after the words ‘No meeting’’, the words ‘‘of the: 
boart’’ shall be and the words ‘‘at least three clear days before-the da 


of the meeting in the case of Ppenchayats and”? and “in the case of district boards’? 
be omitted; 


(ie) in sub-rule (1) of rule (4), the words ‘‘exeextive officer’’, the words ‘fat loast 
ten clear days before the day of the meeting in the case of penchayats and’? and the words 
‘fin the case of district boarda’? shal be omitted ; 

(fo) sub-rules (2), (8) and (4) of rule 11 shall be omitted, and sub-rule (1) of that 
Tule ‘shall be renumbered as rule 11. 

Amendment - of Sehedulc ian . 
a ee ANY ae 126. In Behedule IV to the said Act— 
1920. - l 

(+) for rule 8, the following rule shall be substituted, namely :— f 

CER: The district collector shall cause the net proceeds of the land coss collected under 
the authority eonferred on him by this Act to be credited to the district fund and the pan- 
cbayat fund in aceordance with the provisions of section 92.7; 

(4) m role 4, for the words ‘‘loeal board concernei’’, the words ‘‘Hstriet board or 
panchayat eoncerned’’ shall be substituted; 

(#4) for the heading before rule 5 “Part Il—Other Taxes.- ; 

Provisions common to other taxes in general”, the heading ‘‘ Part Il—Profeasion Tar ` 
—General”’ shall be substituted; - a 

(WW) in sub-rule (1) of rule 5, the wards ‘‘separate”’ and ‘and the house tax?” shell | 
be. omitted ; <- i - Ü ' 
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(v) in sub-rule (2) of the same rule, for the words ‘‘any tax’’, the words ‘‘the tar” 
shall be substituted; i 

(vi) im sub-rule (4) (a) of the same rule, the words ‘‘or any property?” and the 
words “relating to any tar” shall be omitted ; 

(om) in rule 6, for tho words ‘‘person or property’’, the worda “‘or person”? shall be 
substituted; - - ae SHES ae jj 

(oa) in rule 10, for the words ‘‘tocal area?’ in the two places where they occur, the 
words ‘‘non-panchayat prea’’ shall be substituted ; : 

`- (im) in sub-rule (1) of rule 11, for the words ‘‘the area of a single local-board’’ in 
the opening paragraph, the words ‘‘the non-panchayat area of a single district board’’ and 
for the words “the area of the local board’’ im clause (b), the words ‘‘the non-panchayat 
grea ot the district board’’ shall be substituted; 

(æ) in subrule (2) of the same rule, for the words ‘‘partly in the area of a local 
board”, the w ‘partly in the non-panchayat area of a district board’’ and for the 
words ‘‘in the area of the local board’? occurring later, the words “cin the non-panchayat 
area of the district board’’ shall be substituted; 

(ei) in-sub-rule (8) of the same rule, for the words ‘‘local area” in the two places 
where they ‘occur, the words ‘‘non-panchayat Area’? shall be substituted; 

- (aù) rules 12 to 25 and the heading thereto shall be omitted; 

(eit) for.rnle 27, the following rule shall be substituted, namely :— f 

‘297. An appeal shall lie to the district board in respect of the proceedings of the 
executive authority under’ rule 11-A.’’; 

(civ) Im rules 80 and 81, for the words “‘any tax’’, the words ‘‘the tax’’ shall be 
substituted; . | 

(av) in rule 82— . 

(a) sub-rule (1) shall be omitted and sub-rulæ (2) to (4) renumbered as sub-rules 
(1) to (8) respectively ; _ 

- * (b) in subrule (1) as so renum the words, figures and brackets ‘‘and a bil 
under sub-rule (1) of rule 88?” shall be omitted; — 
(0) in clause (a) of the same subrule, the words “property or thing’’ shall be 
omitted ; 
(d) in sub-rule (2) as so renumbered, the words ‘‘or bill’’ and ‘‘or bill as the case 
may be’’ shall be omitted; 

(ævi) m sub-rule (1) of rule 88, for the words ‘‘any tar”, the words ‘‘the tax’’ 
shall be substituted, and the words ‘‘or bill’? shell be omitted; 

(ev) rule 88 shall be omitted; 

(vids) in Appendix A, the words ‘Cand premises, if any in respect of which the tax 
or taxes are due?” and the words and brackets “(or as the ease may be any goods and ehat- 
tels found on the premises referred ¢o)’’ shall be omitted. 

Amendment of Schedule 
V, Madras Act XIV of 127. In Sehedule V to the said Act— 
1920. po A ne -* r 

(i) rulo 1-A shall be omitted and rules 1-B and 1-0 shall be renumbered as rules 
1-A and 1-B respectively; 

(4) in°sub-rule (1) of rule 1-A as so renumbsred— 

(1) im clause (a), after the words ‘‘ district roads’’, the words ‘‘and of all pubHe 
roads in non-panchayat eareas’’ shall be inserted; = et 

(2)- to clause (0), the words ‘‘and of all choultries in non-panchayat areas’’ shall be 
added at the end; 

(B) clause (oo) shall be reletjered as clause (coo) and the following shall be inserted 
as clause(co), namely :— 

tt (60) the lighting of all public roads and publie places within any non-panchayat 
area where lighting is considered necessary;’’; 

(4) in clause (cco) as so relettered, for the portion beginning with the word ‘Coxeept?? 
and ending with the words ‘‘district board’’, the following shall be substituted, namely :— 

“except in any pancl&yat area where a eantribution ts paid by the district board to 
the panchayat on the seale fixed by the Provincial Government for the opening and maite- 
nanee of elementary schools;’’5-. 77 --  - : 

. (5) for clause (dd), the following elanse shall be substituted, namely :-— 

c: (dā) the opening and maintenance of libraries and reading rooms in non-pancha 
arees and of libraries and reading rooms classified as district Hbraries and district 
rooms in. panchayat areas;’’; 

(6) for clause (A), the following clause shall be substituted, namely :— 

; ‘(A) the establahment and maintenance of hospitals; the establishment and mein- 
tenance of dispensaries im non-panchayat areas and of dispensaries other than those classified 
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as panchayat dispensaries in panchayat areas; and every oiher kind of medical relief in 
non-panehayat areas, and every other kind of modical relief not given by tha panchayat in 
panchayat areas;’’; a 
(7) to clause (AA), the following words shall be added at the end, namely :— 
e t in panchayat areas where the Provincial Government have under the Madras 
Village Panchayats Act, 1946, ordered that vaccination shall be earried out by the panchayat’’; 
(8) in clause (4), for the bye beginning with the word da and ending 
with ‘Tale 1-A’’, the following shall be substituted, pears eee 


Act, 19487’; 
’ (9) to clause (1), the following words shall be added, namely x— 
“im panchayat areas and of all public markets in non- yat arcas’’; 


ae (am), the folo words shall be added, namely:— 

areas and of all fajrs and festivals in non-panchayat’ areas’; 

a) I A) the telong cana ikali bo suani, namely :— 

j ‘'(m) the construetion of drains and disposal of drainage water and sullage, in any 
non-panchayat areg ; 

(0) in any nompanchayat aren, tho cleansing of etree, the removal of rubbish hea 
jungle growth and prickly- Ge tig 0 ef d njan da ponds pools: 
ditches, pits or hollows; an other ag eta a of the sanitary condition; 

(p) the provision of publie latrines and arrangements to cleanse latrines, whether 
public or private, In any non-panchayat area 

Ka) the opening and maintenence of ‘burial and burning grounds in non-panchayat 


"(ry in non-panchayat areas, the sinking and repairing of wells, the he ezcavatian, repair 
and maintenance of ponds or tanks for supply of water for drinking, washing 
and the construstion of bathing ghats; 
(s) the opening and maintenanes of public sleughter-houses in non-penchayat areas; 
(t) the estabHshment and meintenance in non-pancha parera areas of wireless recaiving sets, 
of playgrounds, of parks, of sports clubs and of centres 0 aia culture. sea 
(vd) in subrule (2) of the same rule— 
7 (1) a clades (a), after the words ‘‘all aan “the words ‘‘and on all ‘publie 


_ ing to the inhabitants of the locality In common; 

(J the extension of village mitos and regulation O7 building in non-panchayet areas; 

(g) the registration of births and deaths in non-panchayat areas 

(h) improvements of agriculture and agricultural stock and holding of agricultural 
shows in non-panehayat areas; 

(¢) the promotion and encouragement of cottage industries In non-panchayat areas;’’; 

(B) in elauso (k) as so relettered, for the words, figure and letter ‘‘d? the, 
whieh are not specifically included in any of the elauses in rule 1-A’’, the words ‘‘of non- 
panchayat areas and with the special sanction of the Provincial Government, of the inhabitants 
of panchayat areds’’ shall’be substituted; `- 

(4) in clause (1) as so relettured, for the letter and brackets ‘‘(d)’’ the letter and 
brackets ‘(b)’? shall be substituted and before the words ‘‘municipal eouncils’’, the word 

‘*panchayats’’ shell be inserted; 

(iv) rules 2 and 8 shall be omitted; - ag 6 gan 

a in wale 4. for ths werd “any Hime ba board?” the words “any panchayat” 
shall be substituted; 

(vi) (1) in rule 5, the words ‘‘village and’? and ‘‘rospeetively’’ in the 
graph and the heading A — —Village Funds’’ and all the items thereunder shall be omitted; 
and for the heading ‘‘B.— District Funds’’, the heading ‘‘ District Funds’’ shall be substituted; 
and for items (1) and (1-A) under that heading, the following items shal be substituted, 
namely :— 

_ (1) The land-eess levied in the district, subject, to the provisions of section 92. 

(2) The profession -tax levied in nonn-panchayat areas in the district under section 98. 

(2-4) The pilgrim tar levied Oo Feta! Sag A Dan bedrock aca ce i rl ira 
where the oceasion for pilgrimage is a festival classified as a district festival, and (#) in 

of any non-panchayat area in the disirict;’’; 

a for item (8-A) under the same heading, the following items- shall be substituted, 


7 


4 


( 
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‘‘ (B-A) Fees levied (+) in public markets in panchayat areas whieh are classified as 
‘istrict markets, after deducting contribution, if any, paid by the district board to the 
panchayat on the seale fixed by the Governmant, and (#) in public markets in non-panchayat 
areas - 7 


+ = = (BB) The contribution to the district board by panchayats in respect of markets 
-situated in panchayat areas are not classified as district markets, on the seale fixed 


(4) in kem (7) under the same heading, for the words ‘‘and Classified as 
hospitals and dispensaries’’, the words ‘fof dispensaries in non-penchayat areas and 
of in yat areas classified as district = 


(5) in item (12) under the same heading, after the words ‘‘all district roads’’, the 
words ‘‘and to all publi added ` 


; 
p (6) in item (18) under the same heading, after the word ‘‘farries’’, the words ““and 
fisheries’? shall be inserted: 2 =e ? 


(7) after item (18) under the same heading, the following item shall be inserted, 


ee (19) All sums other than those enumerated above which arige out of, or are received 
in aid of, or for expenditure on, any institutions or services maintained or financed from 
the distriet fund or managed by the district board. ?’: 
(oi) rule 6 shall be omitted; - 
(vi) im rule §— 
: (1) in sub-rule (1), the words ‘‘and all moneys received by a chayat shall be 
lodged aither in the nearest Government Treasury or in the nearest Post Offloo vin 
shall be omitted; 
(2) clause (D) of sub-rule (2) shall be omitted and elauso (a) thereof shall be renmn- 
bered as sub-rule (2), and in the sub-rule as so the words ‘‘and a panchayat 
may with the sanction of the distriet board”? shall be omitted; 
< (t=) in subrule (1) of rule 9, sub-clause (ii) of clause (b) shall be omitted and 
sub-clause (4 thereof shall be relettered as clause (b), and in the elause as so relettered, the 
words ‘‘n case af district boards or’? shall be omitted. 
SU maa ee 188s. ies tha phen o Baas Ws the said Ast, 
1920. the following proviso shall be added, namely :— i 


“Provided further that no lfeence shall be required under this Act for a lodging 
house as defined in the Madras-Public Health Act, 1989, if the keeper thereof has been: 


- VII, Madras Act XIV of 129. In Sehedule VIII to the said Act— 
(4) before the item relating to section 97, the following item shall be inserted, 
y:— 


“34 (1) .. Interested member voting or taking part in discnssion. .. Fifty rupees.” 


(4) after the item relating to section 97, the following Hem shall be inserted, namely i— 
98. --.. Failure of ‘employer or bead of an office, firm or company One hundred 
b 6 obey Waaa jayi ja to furnish list -of persons under his rupees.”; 
employ. 
(44) thd item relating to section 108 (1) shall be omitted; 
(w) after the item relating to section 158, sub-section (2), the following item shall be 
namety :— 


~“154 (1) .. Keeping a dog or pig without licence or contrary to licence .. Ten rupees.” 
` Amendment of Schedule 130. In Schedule TX to the said Act, after the item 
| IX, Madras Act XIV of relating to section 153, sub-section (2), the following item 
1920. ‘shall be inserted, namely :— 
= DET i ig without licence or contrary to licence .. Two rupees.” 
PR gk Laa Or ME RINON to the contrary iA IE in this Act or the 
Madras Village Panchayats Act, 1946, and unless the Provin- 
- Oonstruction of referenees cial- Government otherwise direct, any reference to local 
-to` ‘‘loeal board?” and boards in ‘any law or rule in foree in the Provinee at the 
‘(Madras Local Boards Act, commencement of this Act shall be deemed. to be a reference 
1920.7? ~ to district boards and panchayats, and any reference to the 
/ Madras Local Boards Act, 1920, in any such law or rule 
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shall be deemed to be a reference to the Madras Distriet Boards Aet, 1920, and the Madras 
Village Panchayats Act, 1946. 
132. In first giving effect to the provisions of the sald Act as amended by this 
Act, the said provisions shall be read- subject to the modifi- 
Modification of Pah ier cation -that the land-cess shall be distributed in the mæuner 
‘of Aet in their first appli- referred to in section 92 of the said Act as amended by this 
‘etio. Act, as if the proviso to that section had came into operie 
tion on, the frs day of July immediately preceding the 
commencement of this Act. 
188, If any difficulty arises in first giving effect to the provisions of this Act or of 
the said Act as amended by this Act, the Provincial Gov- 
Power to remove difficul- ernment, as occasion may larise, may by order do anything 
ties. ; aes the’ Bima. them necessary for the purpose af remor- 
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Acr No. XO or 1946. 
[9th Apri, 1946. 
PEE EER A VETE TER PE EIEE E IT wey ona 

Wurress it is expedient to make better provision in a separate enactment for the admi- 
mistration of village affairs by panchayats; 

ÅND WHEREAS the Governor oe Marae tak yee eae ae T 
Government of India Act, 1985, assumed to all- powers vested by or under the sald 
Aet in the Provineial Legislature; 

Now, Ska, th arec OF (le NDAYA nih aani to) Mime, the Governor is 


Pleased to enact as follows:— 


OHAPTER I. 
PRELIMINARY. 
Short title, extent and L (1) This Aet may be called Tor Mamas VIMAGA 
eommenecamnent. PANOHAyATS AOT, 1946. 
(2) 16 extenda to the whole of the Provinca of Madras er the ty of Madras, 
the municipalities governed by the Madras Distriet Municipalities 1920, te the ean 


+onments governed by the Cantonments Act, 1924. 
(8) It shall come into force on such date as the Government may, by notifieation in 


the Fort St. George Gasctis, appomt. 
2 In this Act, unless there is anything repugnant in the 


Definitions. subject or context— 
(1) ‘casual vacancy’ means a vacancy océurring otherwise than by efflux of time, 
and ‘easual election’ means an election held to fill a casual vacancy; Z 


f (2) ‘Oollestor’ means the Oallestor of the revenue district; 
(8) ‘election authority’ means such alaa A not being the president or vloe-presi- 
‘dent or a member of the panchayat, as may be preseribad ; 


(4) ‘exesutive authority’ means— 
(i) in the case of a panchayat notified under subsection (1) of section 28, the 


executive officer, and if there is no executive officer in charge, the president of the panchayat; 

(#4) in the case of any other panchayat, the president thereof; 

(5) ‘executive officer? means the executive affleer of gered 

(6) ‘forest’ ineludes unreserved land at the disposal of the Government and forest 
reserved under the Madras Forest Act, 1882; 

(T) ‘Government’ means the Provincial Government as defined in clau (48-a) of 
section 8 of the General Olauses Act, 1897; ` 

(8) ‘house’ means a building or hut fit fo? human occupation, whether as a residence 
‘or otherwise, having a separate principal entrance from the common way, and includes any 
shop, workshop or warehouse or any building used for garaging or parking buses or as 4 
busstand ; 


(9) ‘Indian Christian’ means a native of India who is, or in good faith qlaims to be, 
‘of unmixed Asiatic descent and who professes any form of the Ohristian religton; 

(10) ‘latrine’ includes privy, water-closet and urinal; 

.(11) ‘member’ means.the member of a panchayat; 

(18) ‘ordinary vacancy’ means a vacancy occurring by efflux of time and ‘ordinary 
-eleetion ” kana Al iberan Wal 1o fll an ordinary vacancy; 
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(18) ‘panchayat’ means the body constituted for thé local administration of a vil- 
lage under this Act; 

-(14) ‘prescribed’ means prescribed ‘by the Government by rules made under this Act; 

(15) ‘president’ means the president of a panchayat; 

(16) ‘private road’ means any street, road, square, court, alley, passage, cart-track,. 
foot-peth .or riding-path which is not a ‘public road’, but does not include a pathway made 
by the ownenr of premises on his own land to secure access to, or the convenient usa of, such- 
premises ; 

(17) ‘public road’ means any street, road, square, court, alley, passage, cart-track, 
foot-path or riding-path, over which the public have a right of way whether a thoroughfare 
or not, and Includes— . 

(a) the roadway over any public bridge or causeway; 

(b) the footway attached to any such road, publis bridge or causeway; and 

(0) the drains attached to any such road, public bridge or causeway, and the land, 
whether covered or not by any pavement, veranda or other structure, which Hes on either 
side of the roadway up to the boundaries of the adjacent property, whether that property 
is private property or property belonging to the Crown; 

(18) ‘Registrar-General’ means the Registrar-General of Panchayats appointed under 
clause (a) of sub-section (1) of section 87; 

_... (19) a person is deemed to have his ‘residence’ or to ‘reside’ in any house if he 
-sometimes uses aly portion thereof as a sleeping apartment, and a person is not deemed to 
coase to reside in any such house merely because he is absent from it or has elsewhere 
another dwelling in which he resides, if he is at liberty to return to such house at eny time 
and has not abandoned his intention of returning; 

(20) ‘revenue village’ means any local area which is recognized as a village in the 
_Tevenue accounts of Government after excluding therefrom the areas, if any, included in— 

(a) the City of Madras including Fort St. George with the glacis; 

: (b) municipalities constituted under the Madras Distriet Municipalities Aet, 1920; 
an 

(c) cantonments constituted under the Oentonments Act, 1924; 

(21) ‘Scheduled eastes’ shall have the same meaning as in the Government of Indla 
(Scheduled Castes) Order, 1986, as in force for the time being, in regard to the local ares 


(22) ‘village’ means any local area which is declared to be a village under this Act; 
(28) ‘watercourse’ includes any river, stream or channel, whether natural or artifictal;. 
(24) ‘year’ means the financial year. 


OHAPTER I. 
CONSTITUTION, GOVERNMENT AND CONTROL or PANOHAYATS. 


Power to constitute and 
alter villages for purposes 3. (1) The Colleetor, may by nottfeation— 
af the Act. 
- ` (a) declare any revenue village, or in special circumstances, a portion of a revenue 
village or tyo or more neighbouring revenue villages or portions thereof, or the whole of 
one or more such, villages and portions of the other or others, to be @ village for the purposes 
f this. and specify the name of such village; or 
° (b) axenda trom a village any revenue village comprised therein or where only a 
portion of a revenue village is comprised in the village, sueh portion, or in speelal circum- 
stances, a part ot such revenue village or portion, or 
- (6) ‘include in a village any portion of a revenue village of which some other portion 
is already comprised therein, or in special direumstances, any neighbouring revenue village 
or portion thereof, or 
g ji (d) cancel a notification issued under clause (a) or alter the name of the village as 
notified under that clause: ae ess 
l Provided that betore issuing a notification under clause (b), clause (o) ar clause 
(d), the Oollector shall give the chayat or panchayats which will be affected by the 
issue of stek notification è reasonable opportunity for showing cause against the proposal 
‘and shall consider the explanations and objections, if any, of such panchayat or panchayats. 
~ (2) The Collector may pass such orders as X6 may deem fit— 
(a) as to the disposal of the property vested In a panchayat which has ceased te 
exist, and 5 
(b) as to the disposal of any part of the property vested in a panchayat which has 
ceased to exercise jurisdiction over any local area. 
_ (8). Where the Collector passes an order under clause (a) of sub-section (2) vesting 
in a district board the property of a panchayat which has ceased to exist, the board 
shall be subject to all the Habilities of the panchayat. ` 
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- Constitution of panchayats 4. (1) A panchayat shell be constituted for cach village 
for villages and their ineor- with effect from s date specified in that behalf in the notifi- 
poration. cation issued under clause (a) of sub-section (1) of section 8. 

(2) Subject to the provisions of this Act, the administration of the ‘village shall 

: yest in the-panchayat but the panchayat shall not be entitled to exercise functions expresaly 
ansigned by or under this Act or anyother law to its president or axecuttve authority, or to 
the distriet' board or any other authority- = : 

- (8) Byery panchayat shall be a body éorporate by the name of the village speciiled 
in the notification issued under section 8, shall have perpetial succession and a common seal, 
and, subjéct to any restriction or qualification imposed by or under this Act or any other 
law, shell be vested with the capacity of suing or being sued in its corporate name, of as- 
quiring, holding and transferring property, movable or immovable, of entering into 
and of doing all things necessary, proper or expedient for the purposes for whieh it is 
eonstituted . : - i - 

i i 5. The total Humber of members of a panchayat shall be 
Strength of a panchayat. notified by the Collector in accordance with such scale as: may 

be prescribed jrith referenee to population: 
Provided that such number shall not-be less than five or more than fifteen. 
6. (1) The headman of every revenue village the whole or any portion of which is 
comprised within the jurisdiction of a panchayat shall os 
Er-officio and  elested offfoio be a member thereof; and the other members of the 
members and reservation of penchayat shall, save as otherwise expressly provided in this 
seats. l Act, be aleeted in such manner as may be prescribed. 
(2) In every panchayat, the Oollestor may in his discretion reserve such number of 
sats if any, as he thinks fit for— j 4 


..- .- (a) Musims, . . 
5 (b) Indian Christians, m 

(6) Members of the Scheduled Castes, 

(d) Europeans, and 

(¢) Anglo-Indians. 

(8) In reserving seats in a panchayat for any community, the Oollector shall have due 
regard to its importance and numerical in the village. 

(4) Nothing contained in sub-section (2) shall be deemed to prevent members of any 
community for whom seats have been reserved in any panchayat from standing for election 
to the nou-reserved seats in the panchayat. i 


7. (1) For the purpose of electing members to a, pan- 
Division into wards and i 
chayat, the Collector, after consulting’ the panchayat, may by 
method of elestion. Weni ank, i 

(a) divide the village into wards, provided that every revenue village or portion thereof 
comprised in the village shall, if inhabited, be a ward or be divided into wards; 

(b) determine the wards in which the seats resarved under sub-section (2) of section 
6 for any community shall he set apart; 

(o) determine the number of members (whether one or more) which the wards re 
ferred to in clause (b) shall, in addition to the members for such reserved seats, return for 
nop-researved seats In the panchayat; 

(d) determine the number of members (whether one or more) which each of the 
other wards shall elect to the Panchayat. 

(2) All the electors of a ward, irrespective of thelr eammunity, shall be entitled to 
vote at an election to any seat in that ward, whether reserved or not. 

(8) Where a village isnot divided into wards, all the electors of the village, irrespec- 
ttve of their community, shall be entitled to vote at any election to any seat in the pan- 
ehayat, whether reserved Or not. 

8. (1) The term of office of the members of every panchayat who are elected at ordinary 

elections shall, save as otherwise expressly provided in, or may 

aem of ofice of eleted be prencribed under, this Act, be three years beginning at 
coe roe noon on the day on whieh the vaeancies occur: 

Provided that the Collector may, by notification, for sufficient cause which shall be 
stated therein direst that the term of offies of the members of any panchayat as a whole be 
ae aab, ier nnn meee een AAK me nnd a kakak 
n estion. s 

(2) Ordinary vacancies in the offiee of a member of a panchayat shall be filled at 
eee ee a 
or, days within three months before the ocsurrence of the vacancies, as he fit: 

. - Provided that the Government may for suffictent cause direct or permit the holding 
of any ordinary election after the oecurranee of the vacancy. a die. a ; 

M—6 


42 THE MADRAS LAW JOURNAL SUPPLEMENT. [xm oF 1946 


-(8) (a) Every casual vacancy in the office of a member of a panchayat shall be 

by the executive authority to the election authority within such time as may be 
reseribed. ` 
ag (b) a member elected In a casual vacancy shall enter upon office forthwith, but 
shall hold office only so long as the member in whose place he is eleeted would have been 
Centitled to hold office if the vacancy had not occurred. 

(o) Unless the Oolleetor otherwise directs, no casual election shall be held to a pan- 
chayat within three months before the date of rétiramtmt of its members by efflux of time. 

(4) Where the number of members of a panchayat is increased, the members elected 
“for the additional seats or the members clected in their places in casual vacancies shall hold 
- office until the date on which the members elected to the original seats at the ordinary elec 
‘Hons immediately preceding, will vacate office. 

5 8. (1) Lf at an ordinary or casual election, no person is 

cin cae and her etl he vanacy or onn or mare of the reset 

“term of a the case may be, the Collector may appolnt a qualified person 
or persons to fill such vacancy or vacancies. 

(2) In case the Oollector-is satisfied thst an ordinary or casual election cannot be 
successfully held on account of faction or disorder In the village or any other eause, he may, 
“notwithstanding anything contained in this Act, appoint a qualified person or persans to fill 
the vacancy or vacancies. In the case aforesaid, the Colector shall also have power. to 
pers aes see eon nn ene toe ato snang bers at Akh san La ene bunre meee) 
“notwithstanding anything contained in section 5. 

(8) The term of office of a member of a panchayat popod anis Pe Ga 1) 
"or sub-sectian (2) shall, unless the Collector otherwise directs, expire at the time at 
it would have expired if he had been elected at the ordinary or casual election, as the case 


may be. 

i 10. (1) An electoral roll for each panchayat showing 

ia ae eat aah the names of persons qualified to vote at elections thereto, 

Bar. daua shall be prepared and published, and shall be revised, at such 

pre a times, by such suthority, and in such manner as may be 
ii reseribed . 


- P 

(2) Every person whose name is included in that part of the electoral roll for any 
-territorial or special constituency of the-Madras Legislative Assembly which relates to the 
,;Village or any portion thereof shall be entitled to be Mmelnded in the electoral roll for the 
“panchayat, and no other person shall be entitled to be mended therein. 

Feplanation (1).—Where in the electoral roll of any territorial or special constituency 
of the Madras Legislative Assembly, there is. no distinct part relating to the village, the 
names of all persons who are entered in such roll under the registration area eomprismg such 
Village and whose addresses as en in such roll are situated in such village, shall be 
-entitled to be included in the electoral toll for the panchayat. 

š Esplmatton (2).—In this sub-section, the expressions ‘‘territorial constituency’’ and 
"t epecial eonstituency’’ shall have the same meaning as in the Government of India (Pro- 
vincial Legislative Assembles) Order, 1986, as in force for the time being. 

i (8) No person ’s name shall be included in the electoral roll for a panehayat in more 
than one place. 

(4) When a village has been divided into wards, the electoral roll for the panchayat 

‘shall be divided into separate paris for each ward. 
' (6) Hery person whose name appears in the electoral roll for the panchayat shall, 
so long as it remains in force and subject to any revision thereof which might have taken 
Glial ead’ wil [ost ala oils oer proviniane Gf hig Ark be acd to ops at aa eledin: i 
and no person whose name does not appear in such roll shall vote at an election: 

Provided that a person who is of unsound mind, a deaf-mute or a leper, shall not be 


entitled to vote at any election. 
f i 11. No person shall be qualified for election to any 
aan nk of. cand scat on a panchayat unless his name appears on its electoral 
tes. roll. - 
12. No officer or servant of the Government including 
- Disqualification of Gov- karnams and village servants shall, save as otherwise may be 
ernment officers and servants: -presecribed, be qualified for election, as a member or for hold- 
ing office as an elected member: 
.. - Provided that if any question arises either before or after an election whether any per- 
san is or is not disqualified under this section, the question shall be referred to the Govern- 
ment whose declafon shall be fmal. 
Beplanation.—Nothing contamed in this section shall be deemed to prevent the ap- 
‘baintnenlt of any officer or servant ‘of the Government other than a karnam or village servant, 
to be a member of a panchayat. 


~ 
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TT 18 Every person eanviet@l of an offence punishable under Chapter IX-A of tho Indian 
- Penal Oode or under any law or rule relating to the infringe- 
Disqualification of persona ment of the secrecy of an election, shall be disqualified from 
aae dor n aie voting or from being elected in any eleetion to which this 
: Act applies or fram holding the office of member of a pancha- 
yat, for a period of five years from the date of his convietion or for such shorter period ak 
the Oourt may by order determine. 
14. (1) A. perenne who har boan kênane. hy a Omia Gouri io tahapêr tatan orio 
imprisonment for a period of more than six months for any 
Disqualiffeations of candi offence other than an offence of a political character or an 
offences not involving. moral delinquensy (such sentence not 
: having been reversed or the offence pardoned), , shall be 
disqualified for election or appointment as a member whilé dndergoing the sentanee and for 
iro years from the date of the expiration thereof: 
' Provided that the Government may direst that such sentence shall not operate as a 
dissualifica tion . 
(2) A person shall be disqualified tor election ar appointment as a member if such 
person is at the date of nomination, election or Sppointment— 
(a) of unsound mind, a deaf-mnte or & leper; 
(b) an applicant to be adjudicated an insolvent or an undistharged insolvent; 
(0) interested in a subsisting contract made with, or any work being done for, the 
panchayat, except as a shareholder (other than a director) in a company or except as per- 
mitted by rules made under this Act; 


(D) malaga eal ak fee eee a a eae eee eee 
toner against the panchayat; 

(8) an officer or servant of the panchayat; 

(f) en honorary Magistrate with jitisdietion over any part of the village; 

jet already a.member of the panchayat whose term of office will not expire before 
his tresh election or appointment can take effect or has already been elected or appointed a 
member of the panchayat whose term of office has not yet commenced; 

(A) the servant or employer or the oficial subordinate or offisial superior of a mem- 
ber holding office at the said date; ar 

(fi) in arrears of any kind due by him (otherwise than in a fiduciary capacity) to 
(Bo pana yak Upto) erie: Goes Ob ine Breen Tee ete Oe eg ee 
has been duly served upon him and the time, if any, specified therein for payment has 
expired. = ; 
| Disqualifications of mem- _ 15. (1) Subject to the provisions of section 16; a mem- 
bers. ber shall cease to hold office as such if he—- 

(a) is sentenced by a Ortminal Court to such punishment and for such offenes as is 
described in sub-section (1) of section 14; 

(b) becomes of unsound mind, a deaf-mute, or a leper; 

(0) applies to be adjudicated, or is adjudicated, an insolvent; 

(d) acquires any interest In any subsisting contract made with, or work being done 
for, the panchayat exeept as a shareholder (other than a direetor) a wa a 
as permitted by rules made under this Aet; 

(6) is employed as paid legal practitioner on behalf of the panchayat or accepts em- 
ployment as legal practitioner against the panchayat; 

(f) is appointed as an officer or servant under this Act; 

(g) is appointed es an honorary Magistrate with jurisdiction over any part of the 


(A) accepts employment under or becomes the official subordinate of any other mem- 


(i) conses to reside in the Village; 

(4) fails to pay arrears of any kind due by him (otherwise than in a fiduciary cape- 
ee ee ee eee 

in pursuance of rules made under this Act, or where in the case of any arrear, such rules 

do not require the service of any bill or notiee, within three months after a notice requiring 
payment of the arrear (which notice it shall be the duty of the executive authority of the 
panchayat to serve at the earliest possible date) has been duly served upon him by the 
executive authority; or 

(k) absents himself from the meetings of the panchayat for a period of three conse 
cutive months reckoned from the date of the eommencemsnt of his term of office, or of the 
last meeting whieh he attended, or of his restoration to ofice as member under sub-section 
(4), as the case may be, or if within the seid period, less than three meetings have been 
held, absents himself from three cafisectithve meetings held after the said date: 

Provided that no meeting from whieh a member absaenta himself shall be counted 
against him under this clause if due notice of that meeting was not given to him. 
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Eeplonation.—A meeting held for the transaciion of urgent business after giving 
shorter notice than that prescribed for an ordmary meeting or on a requisition of the mem 
bers of the panchayat shall not be deemed to be a meeting within. the moaning of this clause. 

(2) Notwithstanding anything contained in clause (a) of sub-section (1), the Govern- 
ment may direct that such sentence shall not operate-as-a disqualification. 

““ (89) Where a person ceases to be a member under section 18 or clause (a) of sub- 
section (1), he shall be restored to office for such portion of the period for which he was 
elected as may remain unexpired at the date of such restoration, if and when the sentence 
is annulled on appeal or or the disqualification caused by the sentence is removed 
by an order of the Government; and any person elected or appointed to fill the vacancy in 
the interim shall, on such restoration, vacate office. =e i 

: (4) Where a person ceases to be a member under clause (W) of sub-section (1), the 
executitve authorjty shall at once intimate the fact in writing to such person and report the 
same to the panchayat at its next meeting. If such person applies for restoration suo mote 
to the panchayat on or before the dkte of its next mæting or within fifteen days of the 
receipt by him of such intimation, the panchayat may at the meeting next after the reeaipt 
of such application restore him to his office of member: í 

Provided that a member shall not be so restored more than twiee during his term of 
office. oe Ee AER a : 

16. (1) Whenever it is alleged that any person who has been elected as member of a 
panchayat is not qualified or has become disqualified under 

Authority to decide ques- se a Ba a el ndi ee ra b 
tions of disqualification of allegation, or whenever any 
members. whether or not he has. become disqualified for office under 

i section 18 orp 15, such member or any other member may, and 
the executive authority shell on the direction of the panchayat or of the Oollestor, apply to 
the preseribed judicial authority whose decision shall be final. 

a ka ah baa ka a ae a 


President and vice-president. 


President and vice-preal- 17. (1) Every panchayat shall elect one of its members 
dent of a yat and to be its president and another member to be its vice 
ther term office. "president. 


If at an election held under this sub-section no president or vietpreaident is elested, 
a fresh election shall be held. | ; - | 

(S) The presideng or wiee-president shall cease to hold offlee as wuah —- 

(a) im every case, on the expiry of his term of office as a member or on his otherwise 
ceasing to be a member, or on his elegtion as president or vice-president of the district board 
or of any other panchayat in the district; 

(b) in the case of the vice-president, on his election as president, and 

(0) in case the president or vice-president is an ow officio member, on the date on 
which the term of office of the other members-will expire by edur of time. 
eg E the prosi- is. The president ahall— 

(a) make arrangements for the election of the vige-president; 

(b) convene the meetings of the panchayat; 

(0) have full aecess to the records of the panchayat; 

_ > (d) diseharge all the duties and exercise all the powers specifically imposed of con- 
ferred on the president by this Act. : 


Pe gallant aa 19. (1) When the offlee of president is vacant, the vice- 
i gpa of eles in President shall exercise the functions of the president 
oO office af leaps untill a new president is declared elected. 

(2) If the president has been continuously absent from jurisdiction for more than 
fifteen days or is incapacitated, his functions during such absence or incapacity shall, exeept 
in such circumstances as may be prescribed, devolve on the vice-president. 

(8) When the offiee of president is vacant or the president has been continuously 
absent from jurisdiction for more than fifteen days or-is incapacitated, and there is either 
a.vacancy in the office of vice-president or the vice-president hes been continuously absent 
from jurisdistion for more than fifteen days or is incapacitated the functions of the presi- 
dent shell devolve on the village headman, or ir more than one village headman is a mamber 
of the. yat, on the headman of the revenue village in which the offlee of the panchayat 
is situated, or if the yillage headman on whom the president’s functions would have so 
devolved wa himself the president or vice-president, on a member of the panchayat appointed 
by the Colector in this behalf. 


— + = 
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The village headman or member of the panchayat so appointed - (who shall be styled 
tho temporary president) shall perform the functions of the president subject to such restric- 
Hons and conditions as may be preseribed, until a new president or vice-president is declared 
dectod. and assumes office, or elther the president or the vice-president returns to jurisdiction 
ar recovers from his incapacity, as the case may be. 

(4) Any vacancy in the affies of president shall he reported to the elestion authority, 
by such person and within such time as may be preesribed and the elestion authority shall’ 
appoint a person, not being a member of the panchayat, to convens a meeting of the pan- 
-hayat for the election of ita president:. The person so appointed shall preside at the meet- 
ing so eonvened and have all the powers of the president m relation thereto, except that he 
shall not have the right to vote at the electian. 

(5) Subject to such rules as may be prescribed, the sresident may, by en order in 
writing, delegate any of his functions, with such restrictions, and conditions as may be speel- 
fled in thé order, to the vice-president, or in case there is a vacancy in the office of vice- 
president or the vice-president has been continuously absent from jurisdiction for more 
than fifteen days or is incapacitated, to any. member. 

(6) The reference to the president’s functions in sub-sections (1), (2) (8) and (5 
where he is also the executive authority, he deemed to include a reference to his fune- 
tions as executive authority. 

(7) The president shall have power to control and revise the exercise or discharge of 
any functions devolving on the vice-president under sub-seetion (2) or delegated to the, vlee- 
president or any member under subsection (5). 

20. If at any time it appears to the Colector that the president or the vice-president, as 
bana a Kl beg ee ee eee 

2 discharge or any the powers and duties conferred, im- 
Colector to authorize any Sosed or devolving on or delegated to him by or under this 

I Act, then, notwithstanding anythying contained in this Act or in 

Pan pagi aac of ET tho rules or notifications contained thereunder the Oolleetar may, 
morta Bae: by order in writing, authorise any member other than the 
president or the vice-president, as the case may be, to exer- 


Mombersa. 
IL (1) Any member may call the attentioň of the exteative authority to any neglect 
in the exeention of panchayat work, to any: waste of panchayat 
pean of individual mem ‘property or to the wants of any locality, and may suggest any 

° improvements which may appear desirable. 

(3) Every member shall have the right to move resolutions and to interpellate the pre 
sident on matters connected with the administration of the panchayat, subject to such rules 
as may be prescribed. p 

(8) Every member shall have access during offlee hours to the records of the pancha- 
yat after giving dne notice to the executive authority, provided that the executive authority 
may, for reasons given in writing, forbid such access. 

22. No member shall receive or be paid from the funds 
No member to receive re at the disposal of or under the control of the panchayat, any 
muneration. salary or other, remuneration for services rendered by him in 
any capacity whatsoever. 
The apeoutive offoer. 
Appointment of executive 23. (1) A wholetime executive offleer shall be appointed 
-affiears for certain pancha- by the Government for any panchayat which may be notified 
ts. by them in this behalf. 

(2) In the easo of any panchayat notified under sub-section (1), if there is no ereen- 
tive officer, m charbe, the president of the panehayat shall, subject to such rules as may be 
Piceeribed, per idem ie tanak ona ee ao cues ome 

(8) ye as otherwise proscribed, no executive officer appointed under sub-section (1 
shell undertake any work unconnected with his office without the sanction of the Govermmen 

(4) The panchayat shall pay the executive officer such salary and allowances as may 
trom thme to time be fixed by the Government. , 


(a) 17 tho execu officer is in the servico of the Grown, such contribution towards bis 
be by the conditions of his 


servico under the Crown to be made by him or on his ; 
(b) if the executive officer is not in the servies of the Crown, meh contribution towards 
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eae Te Tie aa oies 

(a) have the right to attend the meetings of the panchayat- or of any committee 
thereof and take part in the discussions thereat but without the right to move any resolution 
or to rote; - A 

(b) attend any meeting of the panchayat or of any committees thereof if required 5 
do so by the president. 7 v 

a Powers and duties of the cmcoutive awthority. ’ 
ioa = the 25. The executive authority shall— , 

(a) carry into effect the resolutions of the panehayat; - 

- (b) control all the officers and servants of the panchayat; 

(o) discharge all the duties and exercise all the powers specifically imposed or eon- 
ferred on the exfeutive authority by or under this Act and subject to all restrictions and 
eonditions imposed by or under this Aet, exercise the executive power for the of 

out the provisions of this Act and be directly responsible for the due ent 
of the purposes thereof. 

28. The executive authority may in cages of emergency direct the execution of any. 

work or the dong of any act whieh requires the sanetion of 
Emergency powers of exe- the panchayat and the immediate execution or doing of which 
cutive authority. is, in bis opinion, necosary for the safety of the pubHe, and 
may direct that the expenses of executing such work or doing 

such act shall be paid from the panchayat fund: 

~ Provided that— i i 

(a) he shall not act under this section in contravention of any order of the panehayat 
prohibiting the execution of any particular work or the doing of any particular act, and 

(b) ho ‘shall.report the action taken under this section and the reasons therefor to 
the panchayat at its néxt meeting. 
~ 7. The Oollector may, by general or special order, authorize the Health Offleer of a 

‘panchayat, or if there is no such afficer, the Health Offleer of 

Errercige -of funetions of the district, to exercise such of the functions of an executive. 
executive authority by Health authority under this Act fn sueh aree and subject to such 
Officer In certain cases. . restrictions and eonditions and to such eontrol and revision 
: i as may be specified in meh order. ; 

28. Bubjeet to such restristidns and control as may be preseribed, thé executive autho- 
rity may, by an order in writing, delegate any of his funo- 
tions to any officer or servant of the panchayat or to any 

gs Soha ss vo aati servant of the Crown. The exercise or discharge of any 

ty. functiogs so delegated shall be subject to such restrictions and: 

- eonditions as may be laid down by the executive authority - 
and shall, also be subject to his contro] and revision. 
Establishmon;. 

29. (1) The Registrar-General shall fix, and may alter, the number, designations and 

Off grades of, and the salaries, fees and allowances payable to, 

pancha = scrvanis of the officers and servants of every panchayat, other than the 

TES executive officer: 

Provided that in an emergency, the executive authority may, subject to sueh rules as- 
may be prescribed, employ temporarily additional officers and servants. 


_ (2) The Government shall have power to make rules regarding the authorities who 
may appoint the officers and servants of panchayats, other than the executive officers, and 
the classification, methods of recruitment, pay and allowances, disetpline and conduct, and 
conditions of service of such officers and servants. i 


Buch roles may constitute any clars of officers op servants of panchayats other than the 
executive officers into a separate servico for the whole of the Provinoe. 


(8) Two or more panchayats may, subject to such rules as may be prescribed, and 
shall if so required by any authority empowered in this behalf by rules, appoint the same 
Mar or serant to exercise or dischargp any powers or duties of a similar nature for both 
or em. - 


'' " (4) Notwithstanding anything contained in this Act, the Madras Disirict Munietpall- 
ties Act, 1920, or the Madras District Boards Act, 1920, any officer or servant of a pancha- 
yat may be transferred— i 


(i) to tho service of any ‘other panchayat in the same revenue distriet, by the Ool- 
r; 


(4) to the service of- any other panchayat in another revenue district, by the Bogis- 
irar-General ; : : - 


a` “m 
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(#4) to the service of any district board constituted under the Madras Distriet Boards 
Act, 1920, or of any municipatity constituted under the Madras District Municipalities Abt, 
1920, by the Government: 

Provided that no officer or servant (other than the executive officer) shall be so trans 
ferred exoept aftr consul 

(a) in cases falling under clauses (i) and (Wy of this sub-section, the executive autho- 
Titles of the panchayats concerned; and ` 

(b) In cases falling under clause (iw) of this sub-section, the district board or 
municipal eouncil qoncerned and the execctive authority of the yat. 

Any authority making a transfer under this sub-section may issue such general or 
special directions as may in its opinion be necessary for the purpose of giving due effect 
to such transfer. 

(5) The Collector may recover from a panchayat the whole or such proportion of 
the salary and allowances paid to any offiser or servant of the panchayat other than the 
executive officer, and such contribution towards his leave allowances, pension and provident 
fund, as the Government may by general or special order determine, in the following cases, 
namely :— f 

(a) where such officer or servant was appointed to the service of the penphayat by 
the Government; and 6 

(b) where such officer, or servant is a servant of the Crown employed in connexion 
with the affairs of the Province. 


(6) All officers and servants of the panchayat shall be subordinate to the executive 
authority, and save as otherwise provided in this Art or im the rules made thereunder and 
subject to such restrietlons and control as may be prescribed in such roles, the executive 
authority may— 

(a) appoint all officers and servants of the panehayat; 

(b) grant leave to any such offiger or servant; and 

o) censure, fine, withhold promotion from, reduce, suspend, remove or dismiss any 
such o or servant, for any breach of departmental rules or discipline, or for careless- 
ness, unfitness, neglect of duty or other mistonduct. ; 

(7) The provisions of this section shall also apply to the publie health establishments 
of panchayats, notwithstanding anything contained in the Madras Publo Health Act, 1980. 

Procedure 


30 (1) Every meeting of a panchayat shall be presided over by the president; in his 

absence, by the vice-president; and in the absenee of both 

Rresidensy at meetings. the president and the vice-president, by a member chosen by 
, the meeting to preside for the occasion. 

(2) The president shall ‘order and decide all points of order arising at or- 
in eounexion with meetings. There shall be no discussion on any point of order and the 
decision of the president on any point of order shall, ave as otherwise expressly provided in 
this Act, be final. i 

(3) A vice-president or member presiding for the oceasion shall, for that meeting and 
during the period that he presides over it, have all the powers of the president. 

SL A eopy of the minutes of the proceedings at every meeting of a panchayat as well 
as of all minutes of dissent in respect of suéh proceedings 
Minntes of proceedings. received from any member present at the meeting within 48 
hours of the close thèreof shall be submitttd by the president 

within three days of the date of the meeting to the Collector: 

Provided that the Collector may direct that such minutes shall be submitted either 
generally or in any specified classes of cases to any officer empowered by him in this behalf. 

32. A panchayat may require the axecntive authority to 

Power of panchayat to produce any document which is in his custody and he shall, 

eall for records. subject to such rules as may be prescribed, comply with 
every such requisition. 

88. (1) The proceedings of every panchayat and of all committees thereof shall be- 

governed by such rules as may be prescribed and by regula- 

Proceedings of panchayats tions, not inconsistent with such rules or the provisions of this 

and committees. a made by the panchayat with the approval of the Col 

ector. 


(2) The Collector shell have to add to, omit, or alter any regulations submitted 
for his approval under sub-section (1). 

(8) The rales referred to in sub-section (1) may provide for preven any mem- 
ber or president or any member or chairman of a committee from voting age re 
in the discussion of, any matter in which apart from its general appHeation to tho lie, 
he has any direct or indirect pecuniary interest, whether by himself or through some other-.- 
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person, or from being present or presiding at any meeting of the panchayat. or ‘of the com- 
mittee during the discussion of any such matter. a eee oe 

34, (1).A panchayat may, and if so required by the authority hereinafter TA 

i -in this -smub-sction shall, join with one, or more one, 
eee of Joint com- other loeal authority in constituting a joint committee for 

i any purpose for which they are jointly responsible. 

The authority aforesaid shall be the Collector in case the other local authority or all: 
the other local authorities are panchayats in the sama revenue district, and the Government 
in other cases. i 

(2) The constitution, powers and procedure of a joint committee and the method of 
settling differences of opinion arising im connexion with the committees between the local. 
authorities concerned shall be in accordance with such rules as may be prescribed. 

35. (1) Every panchayat shall submit to the Collector a report on its administration 

‘for each year as soon as may be after the close of such year’ 
Administration teport. and not leter than the prescribed date, in such form, with . 
such details, and through such authority as may be preseribed. 

(2) The report shall be prepared by the executive authority and the panchayat shall - 
consider it and forward the same to the Collector with its resolutions thereon, if any. 

(8) The Collector shall submit to the Registrar-General a consolidgted review of the, 
annual administration reports of all the panchayats in his district, and the Registrar-General 
shall submit to the Government a general report on the administration of panchayats in the 
Province during the year. z —— 
Validation of proceedings. j a 

36. No act of a panchayat or af a committee thereof or of any person acting as president, 
viee-president, chairman or member of meh 1ehayat or- 
Acts of panchayats, ete, committee shall be deamed to be invalid by reason only of a 
mot to be invalidated by defect in the establishment of such panchayat or committee, 
mformality, vacansy, ete. or on the ground that the president, vice-president, chairman 
or any member of such panchayat or committee was not 
-entitled to hold or-continue in such office by reason of any disqualifieation or by reason of . 
‘any irregularity or illegality in his election or appointment, or by reason of smth act having © 
been done during the period of any vaeancy in the offlee of president, vice-president, ehair- 
man or member of such panchayat or committec. : 
* Inspecting and superin- 37. (1) (a) The Government may appoint a person to 
tending officers and their and: be the Registrar-General of Panchayats on such salary 
the Government’s powers. with such establishment as they think fit. ` 

(b) The Government may also appoint such’ other officers as may be reqnired for the 
purpose of inspecting or superintending the operations of all or any of the panchayats 
established under this Act. j l 

(6) In particular and without prejudice to the generality of the foregoing provision, 
the Government may appoint a District Panchayat Officer and one or more Assistant Pan- 
ehayat Officers for each revenue district. 7 

.. (2) The Government shall have power to regulate the classification, methods of re- 
er nen Sent Monet ery ey pay oud Blonk nove ane mee ne pre andani ee sre ones 
-and -the. membeng of the esta ent, referred to in sub-sestion (1). s T 

(8) ‘The cost of. the officers and-the members of the establishment aforesaid” shall be 
paid ont of the revenues of the Provinces. j x , : 

_(4) (a) The Registrar-General shall supervise the administration of all panchayats 

the, Province and shall also axerelse the powers and perform the duties rested In him by 
or under this Act. i 

(b) The Colector shall, subject to the eontrol of the Registrar-General, supervise 
-administration of all panchayats m his district. ; = _ di 

(o) The District and the Assistant Panchayat Officers shall exertise such powers and 
‘perform such duties as may be prescribed, or as may be delegated to them under this Act. 

"(6) Any afficer appointed under sub-section (1) or any other officer or person whom 
the ‘Government, the Registrar-General or the Collector may empower in this behalf, may 
-enter on and inspect, or eause to be entered on and 

(a) any immovable property, or any-work in progress, under the control of any pan- 
-hayat or exseutive offiser; : 

; (b) any school, hospital, dispensary, vaccination station, choultry or other institutlon 
maintained by, or under the eontrol of, any panchayat and records, registers or other “ 
-documents kept in such institution; _ f 


t 


(0) the offlee of any panchayat and any records, registers or other documents kept 
os Panchayats- and thelr presidents,. ofMeers and servaiits shall be bound to afford to 
dhe ‘afficers and persons aforesaid, ‘such access, dt all reasonable times, to panchayat pro- 
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perty or premises and to all doeuménts as may, in the-opinion of such officers or persons, 
subject to such rules as may be preseribed, be necessary to enable them to discharge their 
duties under this section. 
(6) The Collector or any officer or person whom the Government, the Registrar-General 
or the Collector may empower in this behalf may— 
' (a) direct the panchayat to make provision for and to execute or provide any publie 
work or amenity, or service of the description referred to in section 45; 
(b) call for any record, register or other document in the possession, or under the 
control, of any panchayat, or executive authority; ; 6 
(c) require any panchayat, or executive authority to furnish any return, plan, estimate, 
‘statement, account or statistics; -- 
(d) require any panchayat, or executive authority to furnish any information or report 
un any matter eomected with such panchayat; i i 
6) record in wri for the consideration of panchayat, or awecutive authority 
ga a E its Gr: hin qircesedin aa or Action. Re 
Power to suspend or can- ee 
wal resolution, ete, under © 38. (1) The Colector may, by order in writing— 


(4) suspend or eancel any resolution passed, order issued, or Hcense or - permission 
or 


= (4) prohibi; the doing of any ‘act which is about to be done or is being done, 
n pursuance or under colour of this Act if, in his opinion— 

(a) such resolution, order, Heanee, permission or act has not been legally passed, 
issued, granted or authorised, or bs 

(b) such resolution, order, Heenes, permission or act is in axcess of the powers eon- 
ferred by this Act or any other lew or an abuse of, meh powers or is considered by the 
Collector to be otherwise undesirable, or ké 

(c) the execution of. such resolution or order, or the eontinuancse in foree of such 
Heense or permission or the doing of such act is likely to eaudé danger to human life, health 
“or safety, or is Hkety to lead to a riot or an affray: 

Provided that, nothing in this sub-section shall enable the Collector to set aside any 


(2) The Oollector shall, before taking setion on any of the grounds referred to in 


88. Bubject to such control as may be the Oolleetor may, in cases of emer- 
` ` geney, direst or provide for of any work, or the 
Hmergensy powers of Ool- doing of any -aet which a or execntive authority 


40 The administration by a panchayat of any, undertaking for the generation, trans- 
ut. 5 Gosh GE Gs ee be meee car 
con as may not the 

Qontrol over — electrical “Act, 1910, as in foree for the time 


(2) If such duty is-not performed ‘within’ the period sô fixed, the Collector may. 
point some person to perform ‘any: may direct that the ‘expense of performing it shell 
be paid by the person having the custody ef the panchayat fund in priority to RAY other 
‘charges against- such fund exespt charges for. the: servies of: anthorized loans. 
42. (1) The Oolleetor may, by notifiestion and with effect from a date to 
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therein, remove any member who, in his opinion, is guilty of any misconduct in the discharge 
of his duties as such member. n m 
=, S The Oollector-shall, when he proposes to take action under sub-section or 7 
give Si Gang wigah ang AA or member concerned an opportunity for explanation, and 
vio notification issued shall contain a statement of the reasons for the aption taken. 


j f such canedlation, post- 
ion (1) or (2) and may, pending a decision on the question o 
a specified in such notifieation. 


(5) Any person in respect of whom a notification has been issued under sub-section: 


(2) The Collector. may, by notification and with effect from a date to be specified’ 


— 43. (1) If, in the opinion of the Government, a pancha- 

| ; is not competent to perform or persistently makes default 

a rr ala Ta performing the duties imposed on it by law, or exceeds or- 
i abuses its powers, they may, by notifleation— 

; æt that the chayat ‘be dissolved with effect from a specified date and re- 
RA ates ae] or ‘with ‘effect from another specified date, or 


(b) supersede the panchayat for a period not emeeding two years from a specified’ 


8) On the date fred for the dissolution or supersession of a panchayat under sub- 
edak (1), all dta members as well as its president and vicepresident shall forthwith be 
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term of office 
date as thé Government may fix. The year so fixed s 
ie , elections or thé year in which the 
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pencha 
the assets and be subject to all the liabilities of the yat as on the: 
dissolution ‘or supérsession and on the date of the reconsti n respectively. 


(7) The Government may, by, order, for ‘sufficient eause which shall be specified therein, 


p 
a 
Bao 

w 


that the members of a reconstituted yet (other than the ex-officio members) 
et woul the date fixed under sub-section (5), be appointed by the Government and not 
elpcted; and Mele, tte, aes l 

(b) that members shall continue to be appointed, after the date so fired, for further 
periods -of three years at a timo. < i o nrotoo 7 l 
"(gy It shall be open to the Government, notwithstanding anything contained ts 
' section, 5, to direst such reduction’ in ths, total number of members of. the panchayat a5 they 
‘think necessary, so long as the, members of the panchayat are sppointed under sub-sectloer 
(7) and not elected. Ke 


< 
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44. The Government, the, Registrar-Genergl, the Collector, or any person appointed by 
the Government, the Registrar-General, or the Collestor, law- 
Powers of officers ‘acting fully taking action on behalf, or in default, of a panchaya\ 
for, or in default of, pan- -under this Act, shall have all such powers as are necessary for 
chayat and liability of pan- the purpose, and shall be entitled to the same protection 
chayat fond. under this Act, as the panchayat or ite. officers or servants 
whose powers are axercised; and compensation shall be 
ee anganan ee any person suffering damage from the exercise of 
such powers to the same extent as if the action had been taken by such panchayat or its 
officers or servants. 
CHAPTER It. 
FUNCTIONS, AND PROPERTY oF PAWNOHAYATS. 
: - Subject to such rules as may be preseribed, it shall 
ii age een bole ale be the duty of a panchayat, within the Imi its funds, to 
vide' for certain matters make reasonable provision for carrying ou 
of the Village in respect of the following metters, namely:— 
(á) the construction, repair and maintenance of all public roads in the village (other 
than distriet roads) and of all bridges, culverts, road-dams and causeways on meh roads; 
(b) the Hghting of publie roads and pfiblic places; 
(0) the construction of drains and the disposal of drainage water and sullage; 
SP ri mage hn gd a age ajag elie ag a 
pear, the filling in of disused wells, insanitary ponds, pools, ditches, pits or hollows, and 
other improvements of the sanitary. condition of the village; 


(¢) the provision of public latrines and arrangements to cleanse latrines whether 
publie or private; 

(T) the opening and maintenance of burial and burning grounds: ’ 

eo ee a Bn aa gan a ‘and maintenance of 
ponds or tanks for supply of water for drinking, washing and ee 
construction and maimtenance of water-works; 

(h) preventive and remedial measures connected with any aa 
whieh may be ordered by the Government to be carried out by the 


Boo ag A tm ists aa uly ts sakan a MA pan- 
nia anna to hayat may also make such provmion as it thinke ft for 
tae certain other carrying out the requirements of the village in respect of the 
stora following matters, namely :— 
ee a a hese a 
village not beling roads classified as district roads 


; (2) tha opening and- maintmanee of publie marketa other than markets which are 
Seen ne eee < 


. Ps EE E E aoa ase Ep ET GEN NA 
festivals; 

(d) the opening and maintenance of public landing places, hal Places and eart- 
stands and of public cattle-sheds; me 

(0) the opening and maintenance of public slanghter-houses; 


(f) the establishment and maintenance of choultries other than those classified as 
_ district ehbultries ; 


(g) the control of village buildings and other property ‘belonging to the villagers ‘in 
common; 
(A) the extension of village-sites and the regulation of building; 
SN SA a nm ee nn Serer ane an ka 
m common; 
(j) the registration of births and deaths; 
. tk) improvements of agriculture an agviedltoal stock and the holding of agrio 
tural shows; 
(1) the promotion and encouragement of cottage industries; 
(m).the opening end maintenance of elementary schools; 
(a) ‘the opening and maintenance of reading rooms and of Hbraries which are not 
classified as district libraries; 
GD Ban ee ee eee ae eee reselving 
clubs and centres of physical culture; —-- sets, playgrounds, «sports 
: (p) the establishment and maintenance of dispensaries and tho 
to rural medical practitioners; parr S Ramee 
' (g) the establishment and matnteñanos ‘of. maternity and child welfare 
(r) veterinary relief;- 5 i SEN; 


7 
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(a) other measures of public utility calculated to promote the safety, health, comfort 
or convenience cf the inhabitants of as Silage. 


47. (1) The Board of Revonue may, subject to such con- 

eee grapes lan ditions and the payment of such contributian, if any, by tha 
aed panchayat as it may diroct, transfer 10 any panchayat, the 

works, and - other institu- Management, protection and mamtenance of villsge foreuts, 
TANA: oe eee whether reserved for fuel and fodder or for oth= pumpos. 


(2) Bubject to such conditions and control as may be prescribed, the Board of Reve- 
nue may transfer to any panchayat the protection and maintenance of any village irrigation 
work, the management of turns of irrigatian, or the regulation of the distribution of water 
from any irrigation work to the flelds depending on it. 

- (8) Subject to such rules as may be prescribed, the Government, the Board of Revenue 
the Oollector or Revenue Divisional Offteer, the district, board or its executive authority, or 
any person, or body of persons, may transfer to the panchayat, with its consent and subject 
to such conditions as may be agreed upon, the management of any institution, or the execu- 
tion or maintenance of any work, or the exercise of any power or the discharge of any duty 
whether within or without the village, and whether provided for in this Act or not. 

Feplanaiton.—The duty of executing kudimaramat in respect of an irrigation source 
which is imposed on the village community by the Madras Compulsory Labour Aet, 1858, 
may be transferred to a panchayat under this sub-section; but such transfer shell not be 
deemed to’ reHeve the village community concerned or any of its members of its or his 
ability under the said Act, in ease the panchayat to which the said duty is transferred 
makes default in the performanes thereof. 

#8. (1) (a) Subject to the control of the Government the Board of Revenue may, by 

notification, make over to a panchayat, with its consent, the 
Power of Board of Reve management and superintendence of any charitable endow- 
xue to transfer or resume ment in respect of which powers and duties attach io the 
control of endowments and Board of Revenues under the provisions of the Madras Endow- 
mama. ments and Hecheats Regulation, 1817; and thereupon all 
powers and duties attaching to the Board of Revenue in 
thereof shall attach to the panchayat as if i; had been named in the said 
Regulatian, and the panchayat shall manage and superintend endowment. 

(b) The Board of Revenue may of its own motion, and shall on a direction’ from the 
Government, by notification, resume the management and superintendence of gny 
made over to a panchayat under clause (a) amd upon spch on, all the powers and 
duties attaching to the panchayat In respect of the endowment cease and determine. 


(2) The Government may assign to a panchayat with its consent, a charitable inam 
resumed by the Government or any other authority, provided that the net imeame from such 
inam can be applied exclusively to any purpose to which the funds of such panchayat may be 
‘applied; and may revoke any assignment so made. 

49. A panchayat may accept trusts relating exclusively 
Limitation of power to 
ting an 3 a a E T E S a Anak may ba 


50. (1) ÆI public roads in any village which are not vested in the district board, shall 
vest in the panchayat together with all pavoments, stones and . 
Vesting of pubie roads other materials thereof, all works, materials and other things 
and thelr appurtenances in provided therefor, all sewers, drains, drainage works, tunnels 
panchayats. and culverts, whether made at the cost of the panchayat 
fund or otherwise, in, alongside or under such roads, and 

al works, materials and things appertaining thereto. d 
(2) The Oollector after eonsulting the panchayat may, by notification, axelude from 
the operation of this Act any such pubHe road, sewer, drain, drainage work, tunnel or eul- 

‘vert; and may also modify or cancel such notMléntlon . 


Collected sewage, ete., 51. All rubbish, sewage, Mth and other matter 
to belong to panchayat. by a panchayat under this Act shall belong to it. 


52. A panchayat may, with the approval of the Collector and subject to such tonditions 

as he may impose, notify that any property or ineome shall 

Vesting of communal pro- vest in itself which by custom belongs to, or has been admi- 

perty or Income În paneha- nistered for the benefit of the villagers in eomnion, or the 

yat. holders in common of vilage land generally or of lands of a 

particular description or of lands under a particular souree of 

“hrigation; and thereupon such property or income shall vest in such panchayat and be admi- 
Ttistered by it for the benefit of the villagers or holders aforesaid: ` ` 
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Provided that before. ar? application s made to the Collector.for the approval of a 
Notification proposed to be issued under this section, the panchayat shall publish in the 
prescribed manner its intention to do so and fix a reasonable period for persons interested, to 
show cause against its doing so and consider any objections or suggestions which may be 
received by it. 

Panchayat to regulate the 08. (1) The provisions of this sestlon shall apply only 
use of certain porambokos in ryotwari tracts i i 
Mm ryotwari trasts. f , 

(2) The panchayat shall have power, subject to such restrictions and control as may 
Ponting Cons, bani and kadal a oe ne oe 
threshing floors, cart 


(8) The Colector after consulting the panchayat, may, by nottfeation, exelnde from 
the operation of this Act any poramboke referred to in sub-section (2), and may also modify 
or cancel such notification. 

(4) The panchayat shall also have power, subject to such restrictions and control as 
may be preseribed, to regulate the use of any pther poramboke which is af the disposal of 
the Government, if the panchayat is authorised in that behalf by an order of the Government. 

(5) The panchayat may, subject to such restrictions and control as may be prescribed, 
plant trees on any poramboke the use of whith is regulated by it under sub-section (2) or 
sub-section (4). 


ee ae LEE A da karun 
governed » not an contained in that Ast, 
the Madras Essintes d PY the panchayat ahall have power subjoct mi tek baat Asi, 
Act, 1908. and control as may be preseribed— 


(a) to regulate the use of lands which are set apart for any of the purposes referred 
to in sub-clause (b) of clause (16) of section 8 of the sald a namety, threshing floors, 
cattlo-stands, village-aites and other lands situated in the village are act apart for the 
common use of the villagers; 

(b) to exercise the power vested in the District Colleetor by seétion 207A of the sald 
Act, namely, to direct that any land referred to in clause (a) which is no longer required 


for its original purpose shall be used for SAE ra nan a ee provided that 
the sanction of District Oollector is obtained 


(o) to plant trees on any land the use of whieh is regulated by the panchayat under 
clause (a). 


: Nothing contained in clause (b) shall be deemed to affect in any way the opsration of 
the proviso to sub-section (1) of the seid section RO-A e 


to 
quired by Jats may provisions of the Land Aequisition Act, 1894, smd on pay- 
bo doped: under tho Land ment of the compensation awarded under the Act in res- 
other 


said 
tion Ast, 1894. pest of such property and of any charges Incurred In 
acquiring it, the said property shall vest in the panchayat. 
OHAPTHER IV. 


TAXATION AND FIKANGOE, - = ‘Ss 


Taxes which may be levied 96. (1) Every panchayat shall levy in the village both 
by panchayats. 2 house-tax and a vehiele tax. aa: 7 a 

(2) With the sanetion of the Collector and subject to such restrictions and conditions, 
if any, as may be imposed by him etther at the time of granting sanction or later, the pan- 
chayat may also levy in the village— f 

(a) a land-sess at the rate of three pies in fe rupes on the annual rent value of all 
occupied lands; f ; 

(b) a tax on advertisements; : 

(0) subject to such rules as may be prescribed, any other tax or taxes whieh may be 
conveniently and suitably levied in the : 

(8) Nothing contained in this section shall be deemed to authorize a panchayat to 
levy any tax which the Provincial Legislature has no power to impose inthe Provines under 
the Government of Indis Aet, 1985. oroo’ 

57. (1) The house-tax referred to in section 56 (1) shall be levied on'all houses 
| in the village either on the basis of th 
House-tax. on the basis of thelr capital value, or 

which may be prescribed. 


4 
1 f 
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: (2) Tee hou shal, jer $o tho priar payment of the amà rawana, if any 
due to-the Government on the house, be a first charge upon the house and upan the movable 
property, if any, found within -or upon the same and belonging to the person Hable to 
such tar. 

(8) The house-tax shall be levied, every half-year at such rates as may be fixed by the 
panchayat, not being less than the minimum rates and not exceeding the maximum rates, if 
any, preseribed in regard to the besis of levy adopted by the panchayat. 

(4) The Government may make rules providing for— 

(+) the examption of specified classes of houses from the tax; 

. (4) the manner of ascertaining the annual or capital value of houses or the categories 
into whieh they fall for the purposes of taxation; 

(44) the parsons who shall be Hable to pay the tex and the giving of noviess af trans- 
far of houses; 


(40) the grant of exemptions from the tax on the ground of poverty; 

- (v). the grant of vaeansy and other remissions; 

(vi) the etreumstances in whieh, andethe conditions subject to which, houses con- 

reconstructed or demolished, or situated in areas included in, or excluded from, the 

village, during any. half-year, shall be Hable or cease to be Hable to the whole or any portion 
of the ‘tex. 

(5) Lf the occupier of a house pays the house-tax on behalf of the owner 
such occupier shall be entitled to recover jhe same from the owner and may deduct the same 
ee ee E A due by him to the owner. 


`~ BB, The vehicle tax referred to in section 56 (1) shall, subject to such exemptions and 
-~ restrictions as may be prescribed, be levied every - half-year 
_Vebiele tax. on all vehicles kept or used within the village at such rates 
as may be fixed by the panchayat not being less than the 
mintim rates and not execeding the maximum rates, if any, d. 

—In this section, ‘vehicle’ means a conveyance suitable for use on roads 
and includes any kind of tramear, carriage, cart, yen bieyele, tricyele, rickshaw and 
palanguin, but does not include a motor vehicle as defined in the Motor Vehicles Act, 1989. 

59. If a panchayat determines to levy a land-csøes under section 56 (2 (a), such land- 
oes shall be levied on all occupied lands the village on 
Land-cess . i whatever tenure held, and it shall be deemed to be an addition 
to the land-cess levied In such village under the Madras 
District Boards Act, 1920, and all the provisions of that Act relating to the incidence, assess- 
mentor realization of land-cass or in any manner connected therewith shall, subject to 
any rules which may be preseribed, be applicable accordingly. 
60. ‘If a panchayat determines to levy a tax on advertisements under section 56 (2) (b), 
: every person who in any manner displays any advertisement 
“Tax on advertisements. to public view within the village from any place whether 
public or private shall, subject to mach exemptions and 
NE E Apa EREE ag pay on every advertisement which is so displayed, a tax 
T E A T EE E naa ngi E any aas 
t behalf 


Power to exem from 61. (1) The panchayat may, with the sanction of the 


or 
amount or sum is 


Provided that whero the Collactr or any ot hla subordinates if responsible for dh 
eollection of any tax, fee or other amount due to a panchayat, the power to write off seh 
tax, fee or amount or any sum payable in connexion therewith, on the ground of its being 
irrecoverable, shall be exercised by the Board of Revenue or subject to its control, by the 
Oollector or any offleer authorized by him. 

62. Subject to such rules as may be preseribed, the executive authority shall have power 
` to require the vilage headman having jurisdiction over .the 
- Power to require village village or any part thereof to collect any tax or fee due to 
headmen to collect taxes and. the panchayat, from 
fees.due to panchayats. “part, or arising from the ownership or occupation of any 
f . a: nituated oh or part, on payment of such 
remuneration not exceeding 6-1/4 per cent. of the gross sum çolected by the headman as the 
Collector may, by general or special order, determine. 
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g 63. (1) All moneys reeetyéd by rgd arin ape Corr 
stitute a fund called the panchayat fund, applied 
Panchayat fua: and of in ecobrdanee with the provisions of this 


Act other laws: i 

Provided that the panchayat shall have power, subject to such rules as may be pres- 
eribed, to dircet that the proceeds of any tar or additional tax levied under this Act shall 
be earmarked for the purpose of fmancing any specific public improvement. A separate ac 
count shall be kept of the receipts from every such tax or additionel tax and the expendi- 
-ture thereof. f 

(2) The receipts which shall be credited tn the panchayat fund are— 

(i) one-fourth of the land-cess levied in the village under section 78 of the Madras 
District Boards Act, 1920; 

(1) the house-tax, the vehicle tax and any other tax pr taxes, levied under section 66 
of this Act; 

(isi) tho pfigrim tax levied in the village under section 110 of the Madras District 
Boards Act, 1920, except where the occasion fo? pilgrimage is a festival classified as a 
distriet festival ; 

(iv) the taxes and tolls levied in the village under sections 117 and 118 of the Madras 
Publis Health Act, 1989; e 

(v) the contribution paid by the district beard on the: scale fixed by the Government 
in respect of markets in the village classified as district markets and in respect of district 
board ferries; 

(vi) fees for the temporary oceupation of village sites, roads and other similar publie 
places or parts thereof in the village; i 

(vii) fees levied by thé panchayat in pursuance of any provision in this Aet or any 
rule or order made thereunder; f 

(vis) the contribution, if any, paid by the district board on the seale fixed by the 
. Government for the opening and maintenance of elementary schools in the village; 

(is) Income from endowments and trusts under the management of the panchayat; 

(æ) the net assessment on servies inams whieh are resumed by the Government after 
the commencement of this Act; 

(ei) income from village fisheries and from ferries under the management of the 
_ panchayat; l 

(x) unelatmed deposits and other forfeituræ;. ; . 

(ewi) a sum equivalent to the seignicrage fees collected the Government every 
| year from persons permitted to quarry for road materials in the ; 

(ete) all income derived from porambokes the user of which is vested in the pan- 
ehayat; : 

(wv) where the village is in a ryotwari trast, all income derived from trees standing 
on porambokes although the user of the porambokes is not vested in the panchayat; 

(avi) ineome from leases of Government property obtained by the panchayat; 

(evw) a sum equivalent to mine-tenths of the gross income derived by the Government 
every from fines imposed by Magistrates in respest of offences committed in the vil- 
_lage under this Act or any rule or by-law made thereunder or any other provision of law 
which is prescribed in this behalf; «æ 

(ævi) all sums other than those enumerated above whieh arise out of, or are received 
in ald-of or for expenditure on, any institutions or services maintained or finansed from the 
. panchayat fond or managed by the panchayat. 

64. (1) The purposes to whieh the panchayat fund may be appHed inelude all 
p objects expressly deelared obligatory or discretionary by this 
i sap ead Act or any rules made thereunder or by any other laws or 
yat : rules and the fund shall be applicable thereto within the 

village subject to sueh rules or special orders as the Govern- 
ment may preseribe or issue and shall,. subject as afaresald be applicable to such purposes 
outside the village if the expenditure is authorized by this Aet or specially sanctioned by 
the Uolleetor. l : 

(2) (a) It shall be the duty of every panehayat to provide for the peyment of— 

(4) any amounts fallmg due on any loans tontrasied by it; ` 

(W) the election expenses inelnding the cost of tko preparatién and revision. of the 
: electoral roll, the conduct of elections to the panchayat, and the maintenance of the election 
establishment ; 

Feplonatiom.—The cost of maintenance of the election establishment shall inelude the 
“pay, pension and leave allowances, if any, of the officera and servants of the Government or 
of any other authority, employed In the preparation and revision of the eleetoral roll and 
im the conduet of the elections; 


$ M 
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. ~, (Wi) the salaries and allowances and the pensions, pensionary contributions and provi- 
dent fund contributions of its officers and servants; ° 
~: (w) sums due under any deeree or order of a Court; and 
(v) any other expenses rendered oMligatory by or under this Act or any other law. 

- . (b) The Government shall determine every year the amount of the elestion 
referred to in sub-clause (#) of clause (a) and their determination shall be final and g 
on the panchayat. Bueh amount shall have priority over all other charges except charges. 
for the service of authorized loans -Ineluding the loans and advances referred to in section. 
68 ard the expenses specified in sestions 89 and 41 (3). 

(8) A panchayat may, with the senction of the Collector, eontribnte to the funds of 
, any other panchayat in the district arid with the sanction of the Government to the funds. 
of tbe district board. 


a (4) A panchayat may, with fhe sanction of the Government, contributa to any func’ 
Emptre 


for the defence of India or the : 
(5) A panchayat may, with the sanction of the Collector, also— 
` (4) contribute towards the expenses of any publie exhibition, ceremony or entertain-- 
ment in the village; oe 
(#4) contribute to any charitable fund, gr to the funds of any institution for the. 
reef of. the poor or the treatment of disease or infirmity. or the resgption of diseased or 


4 


tofirm persons, or the investigation of the causes of disease 

(#1) defray any other extraortiinary charges. â 
: a i 65. (1) The executive authority shall in cach year freme- 
Preparation and sanetlon 419 place fore the panchayat a budget showing the pro- 


7 . - 


bable receipts and axpenditure the following year, and 
Sr EREE: the panchayet shall sanction the with such tfiea- 
tions, if any, as it thinks fit. 


- (2) The, budget of a panchayat shall, after baing so sanctioned, be submitted on om 
before such date and to such officer as may be preseribed, and jf he is gatisñed that ade- 
quate provision has not been mede therein for the performance of any necessary. service or 

modify the budget in such manner as may be necessary to. 


to 
~- - (8) TE, in the course of a year a panchayat finds it neesssery to alter the figures, 
shown in the budget with regard to its receipts or to the distribution of the amounts to be 
expended on the different services it undertakes, supp budget may be 
sanctioned, submitted and modified in the manner provided in sub-sections (1) and 
(2), provided that no such alteration shall be given effect to except with the consent of the 


66. The Government shall appoint auditors of the accounts of the reseipts and erpen- 

T ; . diture of the yet fond. Bech auditors shell be desm- 
Appointment of auditors. ed to be ‘‘puble servants’? within the meaning of section 

_ 21 of the Indian Penal Oode. 

67. If the expenditure incurred by the Government or by any other pancha t or the 

E district board or by any other local authority in the Pro. 
-. Oontribution to expendi- vinse for any purpose authorized by or under this Act, is suelh 
ture by other Jocal authori- as to benefit the inhabitants of the village, the panchayat 
ties. may with the sanction of the Collector, and shall if so 
drosted by him, make a contribution towards such expendi- 


OHAPTHR V. 
Pustio Barery, CONVENIENCE AMD Hears. 
a. (1) All public watercourses, springs, reservoirs, tanks, clsterns 
.. Vesting of waterworks tn by the publi, to such an extent as to give a prescriptive clas 
panchayats. = whether 
Aet or afterwards made, or erected, and whether 


made, 
laid or erected at the cost of the panchayat or otherwise, and also any adjacent land (not 
bang private property) appertaining thereto, shall rest in tho 


¥ 
; , uN 4 
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_ Provided that nothing contained in, this, sub-section shal 'apply. to any work which is, 
or is connected with, a work of irrigation or to any adjacent land appertaining to any such 
work. Í : - 

(2) The Colector may, by notification, define or Hmit such control or may assume 
the administration of any pabHo souree of water-supply ‘and pubHe land adjacent and ap- 
pertaining thereto after consulting the panchayat and’ giving due regard to its objections, 


if any. 
: Comirtbuttons for samMiary arrangémonis. 
70. Where a mosque, temple, mutt or any place of'Zeligious worship or instruction or 
> any place which is- used for holding fairs, festivals or for 
Contributions from per- other Hke purposes is zituated: within the Hmits of a village 
sons having control over or in the neighbourhood thereof and attracts either through- 
places of pilgrimage, out the year or on particular occasions a Jkrgi- number of 
ate. persons, any special arrangements necessary for publio health,- 
safety or convenience, whether permanent or temporary shall 
be made by the panchayat; but the Goverhment may after consulting the trustee ar other 
person having control over such place require him to make such recurring or non-recurring 
contribution to the fonds of the panchayat as they may determine. 


“ Prohibition against ob- 71. No person shall, exeept as permitted by rules made 
structions in or over pube under this Act and except in accordance with the conditions 
Toads, ets. Imposed by any Heence made requisite by sueh rulee— 


Dat e a a ae Mangga aaa san bhe road; 
(o) work a quarry in or remove stone, or other terial 

in twenty yards of a publie road or of other ovable property vesting in or belonging to 
a panchayat, provided that nothing in this clause shell be deemed to apply to any work 
which, In the opinion of the Oolleetor, is dane in connection with a bona fide agricultural 
operation; ` 

(d) erect any building over any sewer or drain or any part thereof; 

(e) plant any tree on any public road or other property vesting im or belonging to & 
panchayat; or ‘ 

(f) fell, remove, destroy, lop or strip bark or leaves from, or otherwise damage, any 
tree which is ing on any such publie road or other property or on any po or 
land, the use of whith is reguleted by a panchayat under section 58 or section 54 and the 
right to whieh has not been established by such person as vesting in or belonging to him. 


Harkets. . 
72. (1) The pencheyat may provide places for use as 
Pubs markets. public markets and, with the sanction of the Oollector, close 
any such market or thereof. 
(2) Subject to such rules as may be the panchayat may levy any one or 
more of the following feas in any publics mar at such rates, not the maritimum 
retes, if any, prescribed in that behalf as the yat may think fit:— 


(a) fees for the uso of, or for the right to exposa goods for sale ine such market; 

(b) foes for the use of shops, stalls, pens or stands such market; 

(0) fees on vehicles (including motor vehicles as defined in the Motor Vehicles Ast, 
1989) or pack-animals bringing, or on persons carrying, any goods for sale in such market; 

(d) foes on animals brought for sale into or sold in such market; 

(6) licence fees on brokers; commission agents, welghman and moeesurers practising 
their ealing in such market. 
f f 7%. (1) No person shall open a new private market or oom- 
Privato markets. tinue to keep open a private market, unless he obtains from 

the panshaynt a licence to do so. Ruch Hoence shall be re- 

newed every year. 


(2) (a) The panchayat shall, as regards private markets already lawfully established, 
and may at its discretion as regards new private markets, grant the Heencs applied for, sub- 
ject to sueh conditions as the panchayat may think fit as to supervision and ection, 
sanitation and water-supply, weights and measures to be used, rents and fees to be 
and such. other matters as may be preseribed; or the panchayat may refuse to grant such 
license for any new private market. 


een ay madak Ae conditions of the Hoenee to take effect from a 
te. 


(o) The panchayat may at any time suspend or cancel any Heanco granted under 
élause (a) for breach of the sonditicns thereof. 


M—8 : 
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(d) Any person’ aggrieved by an order of the panchayat under clauses (a), (b) of 
(0) may eppeal against such order to the Colector who may, if he thinks fit, suspena the 


~ (B) (a) Any person, claiming to levy im a private market, lewfully owtablished price 


to the coming oree of the Madras Local Boards Act, 1884, fees of the umture ed 
in sub-section (2) of section 72 shall apply to the Colleetor for s certificate his 
right in that behalf; and the Collector shall pasa orders on such application after giving 


aggrieved by an order of the Collector refusing to grant a certificate 
er clause a) dy within ix! onia from the date of such order, institute a sult to 
etnias by him,' and subject to the result of such suit, the Collector’s 


g og 


a Ce eae 


(4) When a Hence granted under sub-section (2) does not permit the levy of any 
free of charge; but when such permission is given, a fee not er- 
Eee ee eager me gear 


éharged by the panchayat for such Heeance. 
ee aa 
or which is 


ae 


ts 
i 
5 
£ 
a BA 
qf 
; 
7 
a 
T 
q 2 


(7) Lf any question arises as to whether any place is a market or not, the pancha 
be final. 


Prohibition of mle m f 
Ji 7 private mar- ee No person shall sell or expose for sale-any animal 


ete. 
(a) in any public or licensed private market without the permission of the executive 
authority or licensee, as the ease may be, or of any person authorised by him, or 
(b) in any unlicensed private market. 
75. The exeeutive authority may, with the sanction of 
Prohibition against sale the panchayat, prohibit by UN hover notice or Heenee or regulate 
in publie roads. Da ce Hasta as of any animals or articles in or 
upon any pubis rpad or place or part thereof. 
78. The Government shall have power to classify publie and private markets situated 
in a village as district markets and panchayat markets and 
Classification of mar- provide for the control of any such market, and e eTA 
kets. - s - portionment of the income derived therefrom between the 
i trict board and the panchayat or the payment of a eontribu- 
tion in respect thereof to the panchayat or the district board, as the casd may be. 
~ In the case of markets classified as district markets, the panchayat and its exeeutive 
authority shall not exereise any of the powers confe- of on them by the foregoing sections. 


Pubho kaliling places. 


:ı PobHe ‘landing places, 77. Subject to such rules as may be prescribed, the pan- 
eart-stands, ete. chayat may— > . 

f (a) provtde public landing places, halting places and cart-stands (which last expres 
sion includes stands for animals and vehicles of any description includimg motor vehleles) and 
levy fees for theatr use; and 

(b) where any such place or stand has been provided, prohibit the use for-the same 
purpose by any person, within such distance thereof of any public place or the sides of any 
pubHe road as the panchayat may, subject to the control of the Collector, direct. 

78. (1) No person shall open a new private cart-#tand or 
... Private cart-stands. continue to keep open a private cart-stand, unless he obtains 
from the panchayat a Heence to do so. Such licenee shall be 

renewed every year. 

(2) The panchayat, shall, as regards private car-stands already lawfully established, 
and may at its discretion as regards new te eart-stands, grant the lisence applied far, 
subject to such conditions as the panchayat may think fit as to supervision and inspection, 
conservancy and such other matters as may be prescribed; or the panchayat may refuse to 
grant such Heense for any new cari-stand. 

(8) The panchayat may modify the conditions of the Heenee to take effect from a. 
specified date. 
~i (4) The panchayat may at any time suspend or cancel any licence granted under 
sub-section (2) for breach of the conditions thereof. - 

5 (5) The panchayat may levy on every grant or renewal of a licence under this section 
a fee not exceeding two hundred rupees. > 2 
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s Slaughior-housts : ‘ 


Puble slaughter-houses. 70. A panchayat may provide places for use as pubie 
slanghter houses and charge rents and fees for thelr use. 


of tho use of places for 80 The Government shall have power to make rules 
animals and the . for— 
of slaughterers, : 
(a) prohibiting or regulating the slaughter, cutting up or skinning of animals - 
fled in the rules on all oeeasions not exsepted ‘therein, at places other than publis ter- 


j 
(b) Heensing person to slaughter animals specified in the rules for purposes af sale 
to the publie; and 
(o) the inspection of alaughter-houses and of the meat therein and the payment of 
Temuneration to the officers employed for such imspeetion. : 
l Indusiriss and fastoriea. 
81. The panchayat may with the previous approval of the Colector notify that no 
within thg Umits of the village shall be used for: any 
for whieh of the purposes specified in the rules made in this behalf, be- 


1ta pubHeêstion. 


Permisal for - : 
pela oe A nn aad 82. No person shall, without the on of the pan- 
tho installation cf machi. Hayat and except in accordance with conditions specified 
nery. ` in such permission— 

(a) construct or establish any factory, workshop or workplace in which it is proposed 
to employ steam power, water power or other mechanical power or electrical power or 

(b) install im any remises any machinery or manufacturing plant driven by steam, 
a other power as aforesaid, not being machinery or manufacturing plant exempted by 
6 rules. 


Power of Government to 

maks rules in respect of the 

grant and renewal of lisene- 83. (1) The Government may make rules— 
es and permissions. 

(a) prohibiting or regulating the grant or renewal of licences under section 81 and 
the period for which sueh Heences shall be valid; j 

: (b) as to the time within which applications far such lisanees or renewals thereof 
shall be made; and 

(0) prohibiting or regulating the grant of ons under section 82. 

Rules made under clause (o) may empower the panchayat to set apart specified areas 
in the village for industrial purposes and provide for the refusal of permissions under sec 
‘ion 88 in respect of any factory, workshop, work-place or premises outsideesuch. areas and 
also, subject to the sanction of the preseribed authority, for the removal to such areas, of 
any factory, workshop or work-place whieh has been already established at seh Bea or any 
machinery which has already bean installed in any premises, situated outel such areas: 

Provided that no sueh rule shall authorise the removal of any factory, workshop or work- 
place or machinery installed in any premises, in the ocempation or under the control of the 
(entral or the Provincial Government or of a market committee established under the Madras 


Applicatton of the Places of Publio Resort Act. 
84. Notwithstanding anything contained in the Places 
eon a Nn a ang of Publis Resort Act, 1888, when the Government extend that 
Reso ' Act to any village or part tha cof— 

(a) the authority to whom applieation shall be made for s lisence under that Aet 
in respect of any place or building, to be used exelusively for purposes other than thd holding 
of cinamatograph exhibitions, and who may grant or refuse speh licence, shall be the execu- 
tive authority; and 2 

(b) the appeal from the order of the executive authority granting, ‘refusing, revoking 
os suspending a licence under that Act shall lie to the panchayat. 
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OHAPTHR VI—GHNERAL AND PROOMDURE. 
Licsnoss and perméssions . 
~ 85. (1) Bave as otherwiso expressly provided in or may be prescribed under 
_ every application for any Hoence or 
Bagan E ka or any rule, by-law or regulation made thereunder, or 
sions. 


| 
EE 
gees 


for 

renewal thereof, shall be ‘made not less than thirty’ and 
z i more than ninety days before the earliest date with effect from 
Fe cote eee Mo polod (bang a yout or such low pariod as is. mantiencd 
im the application) for which, the or permission is i 

(2) Beve as aforesaid, for every such Hcence or permission, fees may be charged on 
such units and at such rates not exceeding the maximum, if any, preseribad, as may be fired 
by the panchayat. i 

(8) Save as aforesaid, if orders on an a tion for any such lisence or permission 
are not communicated to the applicant within days or such longer period as may be 
directed tn any pérticular case or as may be presertbed in any class of cases after the re 
cerpt of the application by the executive authority, the (ee shall be deemed to have 
been allowed for the period, if any, for which it would 


Heenee or 
À (b) If an act for which any such lieanes or permission is necessary is done without 
such Hcenee or ission, or in a manner inconsistent with the terms of the Heense or per- 
aeia e ie f 

(a) the executive authori may by notlee require the person so doing such ast to. 
alter, remove, or as far as restore to its original state, the whole, ar 


(b) it no penalty has been specially provided in this Act fof so doing ‘such act, the 


88. Nothing in this Act or in any rule, by-law or regulation made ‘thereunder shall”be 
construed as requiring the taking out of any Heenca or the 


an j Power ‘to enforce notioss, orders, sto. 


87. (1) Whenever by any notice, requisition or order under this Ast, or under any rule, 
i by-law or regulation made thereunder, any person is Sines 
Time for complying with to execute any work or to take any measures or do any A 
notice, ‘order, ete., and a reasonable time shell be named in such notice, requisition or 
wer to enforee in order within which the work shell be executed, the measures 


measures 

the notice, requisition or order; an 
(b) if no penalty has been specially provided in this Act for failure to comply with 

sueh notlee, requisition or order, the sald person shall be punishable with fine not exceeding 

fifty rupees for every such offence. : ; 


Powers of entry. and saspootion. 


88. (1) a a Ng aaa kah ag ga ei ag E aana a 
authority or any person authorized may enter on or 

baba OR CRIT RRA INO ci aar place. ballon or with or without notice and 
` with or without asalstants or wor in order— 
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(a) to make any inquiry, inspection, test, examination, survey, measurement or valus- 
tion or to execute any other wor which is authorised by the provisions of this Act or of 
‘any rule, by-law, regulation or o er made under it or which it is necessary to make or ere- 
cute for any of the purposes of this Act or in pursuance of any of the said provisions, or 


(2) No claim shall lie against any person for any damage or inconvenience nosassarily 
caused by the exercise of powers under sub-section (1) or of any force necessary for effect- 
ing an entrance under that sub-section. 


tlon 
measures under Chapter XIII of the Indian Penal Code. 
TAmitagion . 
90. No distraint shall be made, no suit shall be institu 
commenced in respect of any 
Limitation for reeovery chayat under this Act or any 
of dues. made under 
from the date on which distraint might he 
8 sult might first have been instituted, or 
the case may be, in respect of such tax or 


i mission of the offence by the Pole, or the executive authority 
or by a person expresaly authorized in this behdlf by : 
‘but nothing herein shall affect’ the provisions of the Oode of Oriminal Procedure, 1898, in 
regard to the power of certain Magistrates to take cognizance of offences upon information 
Tecetyved or upon their own knowledge or suspicion: : ; 

Provided that failure to take out a licence or obtain permission under this Act shall, 
for the purposes of this section, be deemed to be a continuing offense until the expiration of 
the period, if any, for which the licence or permission is required and if no period is speel- 
Fe plaint may be made at any time within twelyg months from the commen3iment of 

o offences. 
g2. The execeutive authority may, subject to such res- 
Oompoaition of of- trietions and control, as may be 
fences. f offence against this Act or any rule or by-law made thereun- 
der, which may by rules be declared ecompoundable. 


‘itlons to be reported to by the exeeutive authority shall be reported by him to the 
panchayat. - - panchayat at its next meeting. 

94. When the president, any member, or the axeszttve 
Sanction for prosecution of as fore ig e lant sah z mi pom 
presideng or member of 4 harge of his official duty, no Court shall take 
panchayat. such offence except with the previous sancti 


on. 

ment 
85. (1) D ie E Hier cao Mien a nha against any panchayat or 
or 


er 


ga 
ifs 
g 
BE 
3 
S 
£ 
|) 
q 
5 
3 
S 
3 
A 
3 


stating 
sought, the amount of compensation claimed and the name and plese of real 
‘has been left at the office of the panchayat, and if 
brought against any such president, executive authority, m 
person, also’ deltvered to him or left at his place of residence; and timlema such notiee 
, the Court shall find for ‘the defendant. -< akin aa < tn 


A fF 
aH 
8 g, 
g 
a 
F 
| 
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Wa” (2) Every such proceeding shall, unless it is a proceeding for the recovery of immor- 
able property or for a declaration of title thereto, be commenced within mz months after 
the date on whieh the cause of action arose or in a case of a continuing injury or damage, 


such proceeding recover more than the amount so tendered, he shall not recover any costs 

incurred by him after such tender; and the plaintiff shall also pay all costs incurred by the 
defendant after such tender. : 

- 96. No suit or other legal proceeding shall be brought against the president, executive 

; 3 authority or any member, officer or servant of a panchayat, or 

any person acting under the direction of a panchayat or 

Protection of president of such president, executive authority, member, officer or 

and officers aching in good servant, in respect of any act done or purporting to be done- 

faith. under this Act aa ah naa ae ce cee or default 

Act, or any rule, by-law, 

ocourred,. 


Injunctions not to be any permanent or tamporary injunction or make any 
granted in election pro: intêrim order restraining any proceeding which is being or 


98. (1) The president, every member, and the executive authority of a panchayat shall 
be liable for the loss, waste or misapplication of any money o 
Liability of the presi- other property owned by or vested in the panchayat if such: 
dent, | executive authori- loss, waste or misapplication ts direct consequence of Bin mig: 
ty and members for lose, leet or misconduct; and a suit for compensation may be insti- 
waste’ or misapplication of tuted against him in any Court of competent jurisdiction by 
property. the panchayat with the previous sanction of the Collector or- 
: by the Registrar-General. 

(3) Every such sult shall be commenced within thre years after the date on whieh 

the cause of action arose. - ; i 
99. (1) No assessment or demand made, and nq charge imposed, under the authority of” 
this Act shall be impeached or affected by reason of any 
Assessments, ete., mot to clerical error or by reason of any mistake (a) in respect of 


be impeached. the name, residence, of business or occupation of any 
person, or (b) m the on of any property or thing, or 
(0) in respeet of the amount demanded or charged, provided that the provisions of- 


“this Act have bean in substance and effect complied with, And no proceedings under this. 
Act shall, merely for defect in form, be quashed or set aside by any Oourt of Justios. - 
(2) No suit shall be brought in any Court to recover any sum of money collected 
- under tha authority of this Act or to recover damages on account of amy assessment or 
collection of money made under the said authority: - | 
Provitted that the provisions of this Act have bean in substance and effet complied 


th. : Be 6 

(8) No distraint or sale under this Act shall be deemed unlawful, nor shall any person 
making the same be deemed 2 trespamer, on account of any error, defect, or ‘want of form: 
4m the bill, noties, eae ere summons, noties of demand, warrant of distraint, inven- 
tory, or other proceeding ting thereto, if the provisions of this Act, the rules and by-laws 
have in substance and effect been complied with: . 2 7 E 

Provided that every person aggrieved by any irregularity may recover satisfaction for- 
any special damage sustained by him. 

i CHAPTER VII. —RULHS, BY-LAWS AND PENALTIES. 
’ ` Rules. 
a oe : 100: (1) The Government shall, in addition to the rule 
Power of Government to making powers eonferred on them by any other provisions 
make rules. contained, in this Aet, have power to make rules generally to 
-> a a carry out the purposes of this Aet. © 

(2) In particular, and . without prejudice to the generality of the foregoing power, 
the- Government may make rules— , 
~ H as to all matters relating to electoral rolls or elections, not expresaly provided for 
in this Act, including deposits to be made by candidatæ standing for election as members 
arid tho conditions under which such deposits may be forfeited, and the conduet of inquiries 
and the decision of disputes relating to electoral rolls or elections; f 
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. _,  (%) as to the resignations of presidents, vice-presidents and members, and the dates 
on which such resignation shall take effect; 
(#4) as to the interpellation of the president by, the members and the moving of résolu- 
-tions at ; 
(iv) as to the constitution of committees of panchayats, the inclusion of outsiders 
therein, and the delegation of funetions to such committees; 

(+) as to the delegation of any function of a panchayat to the president, member, 
any officer of the panchayat or any servant of the Crown; 

; (vi) for the lodging and investment of the moneys of the panchayat and for the 
mmanner in whieh such moneys may be drawn upon; 

j (v) as to the transfer of allotments entered in the sanctioned budget of a panchayat 
from one head to another; 

z (viM) as to the estimates of receipts and expenditure, returns, statements and reports. 
:to be submitted by panchayats; 5 

(ts) as to the preparation of plans and œtimates for works and the power of pan- 
ehayais and of servents of the Crown to accord professional or administrative seneticn to 
estima tes ; 

(Ææ) as to the accounts to be kept by panchayats, the audit and publication of such 
‘accounts and the conditions under which rate-payers may appear before auditors, inspect 
books and accounts, and take ex to items ents: or omitted; 

(es) ds to the powers of tors io disallow and surcharge items, appeals against 
orders of disallowance or surcharge, and recovery of mms disallowed or surcharged; 

(i) as to the powers of auditors, inspecting and superintending officers and offlcerr 
authorized to hold inquiries, to summon and examine witnesses and to compel the production 
.af documents and all other matters connected with audit, inspection and superintendence; 

(ot) as to the conditions on which property may be acquired by a panchayat, or an 
whieh property vested in or belonging to a panchayat may be transferred by sala, ‘mortgage, 
lease, exchange or otherwise; 

(aiv) as to the conditions on which and the mode in which eontracts may be made by 
or on behalf of panchayats; 

(ev) the assessment of taxes under this Act and the revision of, and appeals against, 
aescesmen ts ; 

(ævi) the acceptance in Heu of any tax due under this Act, of any servico by way of 
labour, eartage or otherwise; 

(wots) the realization of any tax or other sum due to a- panchayat under this Act or 
any other law or any rules or by-laws, whether by distraint and sale of movable property, 
by prosecution before a Magistrate, by a suit, or otherwise; 

(avid) the realization of any tax or other sum due to a panchayat under this Act or 
whether by the seizure and sale of the vehicle or animal concerned or any part of its bur- 
den, or otherwise; f ° | 

(elo) as to the form and contents of lioences, permissions and notices granted or 
Issued under this Aet, the manner of their issue or the method of their servies, and the modi- 
fication, suspension or cancdlation thereof; 

- (am) as to the powers of executive authorities to call for information on any matter; 
to summon and examine witnesses, and to compel the production of documents; 

(ext) for the use of the facsimiles of the signatures of the executivé”huthorities and 
officers of panchayats; f , 

F (octi) as to the grant to the pfbHe of copies of any proceeding or record of the pencha- 
yat, not relating to dny matter classified as confidential by the Government or any authority 
_ empowered by them, and the foes to be levied for the grant of such copies; 

on non-H to the opening, maintenance, Management: and supervision of elementary 

(aetv) prohibiting or regulating the use for any specified purposes, of any publio 

: well or watercourse or of any private spring, tank, well or watercourse, with 
the consent ðf its owner, or without such consent; 

(æv) regulating contracts between the panchayat and the owners or ers of 
aia premises for the removal therefrom of rubbish or filth, or any kind of rubbish or 

th; 


(awut) as to the provision of burial and burning grounds; the Heensing of private 
burial and burning grounds; the regulation of the use of all grounds so provided or Heansed; 
the closing of any such grounds; and the prohibition of the disposal of corpses except in 
sueh grounds or other permitted places; 

(ozvi) as to the Hoensing of pigs and dogs and the destruction of unHeensed pigs 
and dogs; rn Oe N , EE _ 

(cuvit) -as to the regulation “ar -restriction of building and the use of sites for build- 


HM 
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$ (asio) for the removal of encroachments of any, desertption from roads vest- 
ing in panchayats and the repair of any damage caused to such roads by t 19 person eauising 
the damage’ or at his expense; 

pag an day Sar et ee KAN eo ee Oe 


regards the ownership of such trees; 

(aol) ah io tie Aa peni ln and KE ag ISE a Kia ton Gis a EE Bana DA 
‘of publie roads or other land vesting in or belonging to panchayats and the assesemeni and 
recovery of compensation for any damage caused by such occupation 

(oaen) as to the powers whieh may be exercised by the panchayat or the executtve 
authority in respect of any pubHe or private market or the user thereof, and the enforee- 
inent-of-affy orders issued in pursuance of such powers; and as 
gale or purchase’ of any commercial crop in any’ sueh market within any area notified ‘in 
“respect of such crop under the Madras Oommercial Orops Markets Act, 1988; 
(ammit) for compelling owners of cattle to stall them in cattlesheds provided by the 
panchayat and tho fees leviable in respect thereof; 
: = Aguero) aa to the akêni be dissha: god by vilage Gari Jo relation. to panehayata 
and thelr arecutive authorities; 


(ecv) for the decision of disputes between two or more 
one is a panchayat; 
: (asio) as to the class of Magistrates by whom offences against this Act shall be 


Re as to the manner of publication of any notifications or notices to the public under 


ET (1) In making any rule under this Act, the Government may evade ire 
breach thereof shall be punishable with fme may extend 

Penalties for breach « of to ane hundred rupee, or incase of a continuing breach, with 
rules. fne not exceeding fifteen rupees for every day during which ' 


TA 


-exereise th be subjeet to the condition of previous 
(8) All rules made under thiseAct shall be In the Fort Sti. George Gascits 
and upon such publication, shall have effect as if enacted in 
ore 
102. (1) Subject to the provisions of this Act and of 
By-laws and panalites for any other lew and to rules as may be- prescribed, $ 
their breach: - -on^ . panchayat may, with the- approval of the Registrar-General, 
= ~ make by-laws for carrying out any of the purposes for which 
tt is 


constituted . 5 
sag TEN, the panchayat may provide that iny person who commits s 
ee aken a eee ee ae neg A ngakena a 


panchayat not axeesding fifteen eee eee fiyo 
eee ee a eee ee a D been for 
the first breach 


(B) The Government shall have power to make rules regarding the procedure for’ the 
making of by-laws the publieation thereof, and the date on which they shall come into 
effect. r 


Penalties. 


"(b) contravenes any rule or order made under any of the provisions so specified, 


| > (0) fals to comply with any direction lawfully given to him, or any requisttion lew- 
fully made upon him under or in pursuance of any of the sald 

, shall be punished wi fine which may extend to the amount mentioned in {hat-behalf ‘in the 

` fourth column of said Sehedule. 


h 


x 


1 ve * 
° # 
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(2) Whoever after ha Don sariei o= 

(a) contravening any the provisions of this Act specified in the first and seeond 
eolumns of Behedule Li, or 
l (b) contravening any rule or order mado under any of the provisions s specified, 


(0) falling to comply with any direction lawfully given to him or any requisition law- 
fully. made upon him under or in pursuance of any of the said provisions, 
Se ge E E oni PaT KR a OA aaa KA E or contimes- to fail to 


or 


e. | 

gah jan anga apa entries ageage ag and TT heatel “Sah. 

ject’? are not intended as definitions of the offences deseribed in the provisions specified in 

ee eee 
merely as references to the subject dealt witih therein. 


ieee aaa S vieg, Knowing that, under this Act or the rules made 

ale aac 5 he is not entitled or has ecased to be entitled to hold offes os 
por l STA such, shall be pynished with fne not exceeding two hundied 

Hisqualtfied . rupees for every such offence. 

i ag gc a oA a at a 
ehayat or exereise any of his functions including where he is also the executive authority, 


person 
of a panchayat fails to hand over any documents of, or any moneys or other properties 
vested in or belonging to, the panchayat, which are in ar have come into his possession or 
control, to his sueeassor in office or other prescribed authority— 
(a) tn every caso as soon as his term of office as such president, temporary prosidart 
or viee-president expiras; and 
(O) tat the dase of a person who was the vice-president, also on demand by the presl- 
dent, shall be punished with fine not axeseding one thousand rupees for every such offence. 
105. If any officer or sorvant of a panchayat knowing- 
_ Penalty for aequisition by ly aequires, directly or indirectly, by himself or by a 
an oflo- or ervant employer or Servant, phy persona] share, or Aterest in | 
of interes; in contract contract or employment with, by or~on’ behalf of; the pen- 
work. ne ee i ee a a 
der section 168 of the Indian Penal Code: i 
Provided that no person shall, by reason of a shareholder in, or member of, sy 
company, be held to be Interested In any contract entered Into between such company 
the panchayat unless he is a director of such eompany: ` 
Provided further that nothing in this section shall apply to any person who, with’ me 
sanction of the Oollector, enters into a contract with the panchayat. < 


servants -or ' a a E ee 
tors. T required to virtue, or consequence -Or O 
any rule, Ar Toula don se order made undar Lh Ahad DO 


punished with fine which may extend to fifty rupees. 

` 108. Any person whb, Without authority in that behalf 
Prohibition against re removes, destroys, defaces or otherwise, obliterates any notice 
moval or ‘obHteration of exhibited or any sign or mark erected by, or under the orders 


notices. - of:a panchaya t or is exgeutive authority, shall be punished 
with fine which may extend to fifty rupees. 

is 109. Any required by this Act or hy any notico 

Penalty for not ong or other issued thereunder to furnish any infor- 

4nformation ‘or giving false mation, who omits to. furnish such information, or, knowingly 

information: ‘ _ furnishes false Information, shall. be punishable with fine not 


exceeding one hundred rupees: t 
M—g t 


t 
r 


66 THE MADRAS LAW JOURNAL SUPPLEMENT. [xm oF 1946 


OHAPTER VIO ° l 
BUPPLEMENTAL PROVISIONS. 
Special } » +: 110. (1) Tha prorisons oë Gly weainn hali à ply when 
tthe case of new pancha- a panchayat is constituted for the first time, the ee 
. anything contained in this Act. 
(2) The election authority shall make arrangements for the elections to the panchayat 
r being made, so that the newly elected members may come into office on the date specified 
-in the notification issued by the Collector under elause (a) of sub-section (1) of section 8 
< . for the constitution of the panchayat: 
Provided that the Colector shall have power from time to time to postpone the date 
“bo specified if, for any reason, ih is not found possible to complete the eleetions in time. 
i (8) (a) As soon as may be after the election af fhe members of such panchayat, the 
4 election authority shall appoint a person not being a member of the panchayat to convene 
a meeting of the panchayat for the election of its president; and the person so appointed 
shall preside at the meeting so convened, end have all the powers of the president in rela- 
tion thereto, except that he shall not have the right to vote at the election. 
(P): Uap a proiden; 1a ect es G orema, tn) vilage- badan, Gr Ii More dhan 
a kan hp aana ah ga apie | ga E a Bhasa 
fled by the Collector, shall, subject to such restrictions and conditions as may be pr 
exereise the functions of the executive authority. 
aed (4) The term of office of the members elected under sub-section (2 or of the mem- 
bers elected in their places in casual vacanciæ shall expire in such year on such date as 
the Collector may fix. The year so 
elcetions or the year in whieh the ordinary elections immediately succeeding such elections. 
are ‘to be held for any panchayat in the same distriet. ‘The date so ftred shall not be later 
than the 81st day of Decamber. 
111. All roads, markets, wells, tanks, reservoirs and water- 
. PubuHe roads, mar 
wells, tanks, ete., | a Bg TAYE vetted Sn or maintained by a panchayat ehall bo open Wo 
to all the use and enjoyment of all persons, irrespective of their 
caste 


| 
H 
4 
Hee 
ca 
E 
rs 
Ẹ 
A 


or creed. 
112. The fees referred to se ana T2 (2), 78 fae 77 Ta, 78 (5), 79, 100 (2) 
7 (mili) and ae oe rovision whieh may be specified 
_ Fees in cartain cases jo in rules made may be levied so as to be a 
í be source of revenue. alapa eevee sa aaa an one as ee ee 


need not be restricted in amount so as merely to cover the 
posts insist d Dy whe panchayat on Ascouni OF iie ee vice rendered, or KAR diy performed Uy 
HK In connection with the matter In respect of which the fees are levied. 

113. A panchayat shall have power to farm out the eol- 
Power to farm. e lein Gt ny toe Ore oi i pile Rel oe any ale, by aw 
foes. or regulation made thereunder for any perlod not 
: three years at a time, on such conditions as it thinks fit. 

j | 114. The Collector may, whether at the request of the 
Bixtension of provisions panchayat or otherwise, by notification, extend to the village 
of Madras District Muni- or to any spocifled area therein, any of the provisions of the 
cipalities Act, 1920, or of Madras District Municipalities Act, 1920, or of any rules 
Tules thereunder. 


as +o such restrictions and modifications as he thinks At. 


ding 
' ‘Transfer of functions im the Madras Dustriet Boards Act, 1920, the Government 
between district boards and may, by notification and subject to such restrictions and con- 
panchayats.. ‘ditlons and to such control and revision as may be specified 


jane 
(a) that im the case ae aay panchayat or class of panchayats, ey function vested in: 


(b) that any function vested In a district board by or under the Madras District 
Boards Ast, 1920, shall be transferred to and performed by any panchayat or class of pan-- 
chayats. 

116. (1) The Government may, by notification, autho- 
Tize any authority or person to exercise in any local area, in 


ets. | 1 panchayats in that area, any of the powers vested in them by: 
this Aet exeept the power to make rules; and may in like 
EEEE T E a iyan 
(2) The Eegistrar-General or the Ooleetor may, by notification, authorize any person 
to exerelse in any local area In the Province or the revenue district, as the case may be, in 
regard to any panchayat, or any class of panchayats or all panchayats in that area any of 
the powers vested by this Aet in the Registrar-General or the Collector, as the case casa may be; 
~ and may in Hke manner withdrew such authority. 


ws 


al 
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(8) The exercise of any power delegated under sub-section (1) or (2) shall be sub- 
Ject to such restrictions and conditions as may be preseribed or as may be specified in the notifi- 


powered : 
(4) The arercise of any powers conferred on the Registrar-General or the Collector 
by any of the provisions of this Act, including subsections (2) and (8) of this section, 


by such persons as may be empowered 
half, whether the power is arereised by the Regisirar-General or the Oollector or by a person 
to whom it has been delegated under sub-section (2). Ths Government, shall also have power 
to control and revise the acts or proceedings of any persons so empowered. 

117. Any reference to d panchayat eontained in any 


118. (1) en a dispute exists between a panchayat 

and one or more other loeal authorities in regard to any mat- 

Adjudication of disputes ter arising under the provisions of this or any other Act and 
between local authori- the Government are of opinfon that the panchayat and the 
ties. ,{ vf other local authorities concerned are unable to settle it amilosa- 
l bly among themselves, the Government may take cogniranoe 

of the dispute, and— 5 

(a) decide it themselves, or 

(b) refer it for inquiry and report to an arbitrator or a board of arbitrators or to 
a joint committee constituted under section 84 for the purpose. 

(2) The report referred to in clause (b) of sub-section (1) shall be submitted to the 
Government who shall decide the dispute in such manner as they deem fit. 

(8) Any decision given under clause (a) of sub-section (1) or under sub-section (2) 
may be modified from time to time by the Government in such manner as they deem fii, 
and any such decision with the modifleations, if any, made theram under this subsection may 
be eaneelled at any time by the Government. 

Any such decision or any modification therein or cancellation thereof shall be 
on the panchayat and each of the other authorities eoncerned and shall not Hable to ba 
questioned in any Court of law. - ; 


Government. 
Ket to: “ho maa ga 119. (1) In regard to the first rebonstitution in accord- 
to Sehedule DE in re- Oe With the provisions af this Ast of panchayats in exist- 
gard to first reeonsiltut ence at the commencement thereof, and otherwise in ‘first giv- 
of hayats, ete. ing effect to the said provisions, they shall be read, subject 


to IT. 
(2) The Government shall have power, by notifieation to amend, add to or repeal the 


rules in the said Schedule. $ 
120. If any difficulty arises in first giving effoet to the 
provisions of this Act or as to the first reconstitution or eon- 
Power tọ remove diffieul- stitution af any panchayat after the commencement of this 
ties. Ast, the Government, as occasion may require, may, by order, 


Sige ging sgl 181. In the Madras Public Health Act, 1989, the fol- 
meny f lowing consequential amendments shal be made, namely :— 


(4) in clause (8) of section 8, after the word” ““President??, tho words ‘í Exesutiva 
Officer’? shall be inserted; the word “for?” oceurring after the words and figuros “Disiriet 
Municipalities Act, 1920’* shall be omitted; and before the worda ‘‘as the caso may be”? the 
words and figures ‘‘or the Madras Village Panchayats Act, 1946,’’ shall be inserted; 

(#) in clause (9) of the same section, the word “‘or’’ oceurring after the words and 
figures ‘‘Distriet Munielpalties Act, 1920’? shall be omitted; and before the words ‘‘as the 
case may be,” the words and figures ‘‘or the Madras Village Panchayats Act, 1946,” shall 
i be inserted; - "s z 

(#4) in clause (80) of the same section, after the words ‘‘a panchayat’? in ‘sub- 
clause (o), the words and figures ‘‘cunstituted under the Madras Village Panchayats ‘Act, 
1946’” shall be inserted; and for the words ‘‘a panchayat’? in sub-clause (d), the words 
““sueh panchayat’ shall be substituted; a. | 


NA 
` 
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(4) in section 16, before the words and figures ‘‘th8 Madras Prevention of Adal- 
teration Act, 1918,’’ the words and figures ‘‘the Madras Village Panchayats Act, 1946’’, 


shall be inserted; 


: (v) in section 188, the word ‘‘and’’ occurring at the end of clause (b) shall be omit- 
ted; and atter clause (c), the follewing clause shall be added, namely :— 
cc (d) in case the local authority is a panchayat constituted under the Madras Village 
Panchayats Act, 1946, section 102 of that Act.’’ 


Section, Sabane” 
(1) (2) 
71 (a) 

- 71 (b) 
71 (c) 
71 (d) 
71 (e) 

, 71 (f) 

t 
73 (1) 
B > @) 
4 

-75 

i (b) 

(1) 
Xe). 
80 (b) 
81 
82 
111 
71 (a) 
s7., Œ) 

e Ak (0) 

71 (d) 


SCHEDULE I. 
Ordinary penalties. 
[See section 103 (1).] 
Subject. 


(3) 


Unlawful building of wall or erecting of fence, etc, 
in of hhh dope row. 

Unlawful making of hole or depositing of matter in 
or over public road. 

Unlawful Quarrying in any place near public road, 


etc. 
Unlawful construction of building over drain 


Planting of trees without permission on any public 
road or other property vested in a pan hayal 

Felling, etc., without permission of trees growing 
on public road or other property vested in a 
panchayat, or on a poramboke or land, the use of 
which is regulated by it under section 53 or 
section 54. 

Opening a new private market or continuing to 


cep open a private market without licence or : 


contrary to licence. . 
Levy of fees in private market without a certificate. 


Sale or exposure for sale in public or private market 
of any.animal or article without permission. . 
Sale, etc., of articles in public roads or places after 
prohibition or without licence or contrary to 
regulations» 

Using any public place or roadside as a landing or 
halting p or asacart-stand within prohibited 
distance. i ` 


` Opening a new private cart-stand or continuing fo - 
keep open a private cart-stand without licence or_| 


con to licence. 

Slaughtering, cutting up or skinning, etc., of animals 
outside public slaughter-houses in contravention 
of rules. a 

Slaughtering animals for purposes of sale without 
licence or contrary to licence. 

Using a place for any prescribed purpose without 
licence or contrary to licence. ` 

Unlawful erection of factory, workshop, etc. 


Obstructing a person in the use or enjoyment of a 
public road, market, well, tank, etc. 
SCHEDULE IL 
Penalties for continuing breaches. 
[See section 103 (2).] 


Unlawfol building of wall or erecting of fence, etc, 
in or over public road. 


Unlawful making of, hole or depositing of matter in 


` or over public road. 
Unlawful guarrying in any place near public road, 


etc, : 
Uhblawful construction of building over drain- 


Fine which may 


be imposed. 
(4) 
One hundred 
rupees. 
Fifty rupees. 
Fifty rupees. 
Two hundred 
rupees. 
Two hundred 
rupees. 
Two hundred 
rupees. 


Five hundred 
rupees, 


wo: hondred 
rupees. 


Twenty 
rupees. 
One hundred 
rupees. 
One thousand 
rupees. 
One hundred 
rupees. 
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Section. Sub-section" Subject. Fine which 
or clause. may be im 
(1) | (3) (4) 
| 73 (1) Keeping open a private market withont licence or One hundred 
contary to licence. rupees. 
73 (3) of fees in private market without a certificate. Fifty rupees 
74 Si Sale or erposnre for sale in public or private market Ten rupees. 
of animal or article without on. 
78 -(1) Keeping open a private cart-stand without licence or Twenty rupees. 
coutrary to licence. 
81 Using a place for any Pahan purpose withouta Twenty rupees. 
licence or contrary to licence. 
82 i Unlawfnl erection o tena workshop, etc. One hundred 
° rupees. 
SCHEDULE III. 
Transtitonal provisions. 
[See section 119 ] 
1. In these rules, ‘the old Ast’? means the Madras Local 
io ana 05. Wa Boards Act, 1920, and ‘‘panchayat’’ means a panchayat con- 
t? pas stituted under the old Act and in eristence at the commenee- 
ape ment of this Act. 
villages and 2. Every local area which at the commencement of this 
panchayats to be deem- Act isa village under the old Act shall be deemed to have been 
ed to be duly consti- declared to be a village under this Act, and every panchayat 
tuted. shall be deemed to have bean constituted under this Aet. 


Existing wards to con- 
tinne. 


5. 


Division of existing vil- 
lagas into wards in eer- 
tain cases. 


3. The reservation of seats for any community or com- 
munities which is in farce in any panchayat at the eom- 
mencement af this Act shall be deamed to have been made un- 
der this Act. 

4. Any division of the village into wards and any deter- 
mination of the number of members to be returned by such 
wards for non-reserved seats and for the sestas, if any, reserv- 
ed for any community or communities shall be deamed to have 
been made under this Aet. 


Where a village consisting of two or more revenue villages or portions thereof has 


not been divided into wards before the commencement of this 
Act, the Colector shall, as soon as may be after such eom- 
mencement, divide the willage or portions thereof into wards 
and determine the number of members to be elected by each 
ward for the non-reserved seats and the reserved seats, if any. 


The Oollector shell also determine the ward which each member holding offlee at the com- 
Tmeneement of this Act shall be deemed to represent. 


Total number of mem- 
bers of panchayais. 


Term of office of existing 
members. 


Term of ofise of 


existing presidents and vies- 
præsidents. 


Filing up of casual 
vacancies. 


6. The totel number of members of a panchayat fired 
pe ee ee eee aan 
Act, as increased by the number of its ex-officlo member on 
membsts under section 6 (1) of this Act, shall be deamed to 
be thd total number of its members under this Act. 


7. The term of office of the members of every yat 
holding offices at the commencement of this Act sobject 
to the provisions thereot, continue up to the date on which it 
would have expired if this Act had not been passed. 

8. The president and viee-president of a chayat hold- 
ing ofice at the commencement of this Act subject to 
the provisions thereof, eontinue to hold office as such premi- 
dent or vice-president until the date referred to im rule 7. 

9. (1) Any vacancy in the office of the prealdent or vice 
president of a panchayat which is in existence at the eom- 
mencement of this Act or which occurs before the date refer- 
red to m rule 7 shall be filled by election by the panchayat. 


(2) Any such vacancy in the office of an elected member of a panchayat shall be 
filed by election under the provisions of this Act. 

For the purposes of this rule, if a person holding office as an elected member of a 
panchayat at the commencement of this Act becomes an ex-officio member thereof under the 
provisions of this Act, his seat as an elected member shall be deemed to have become vacant 
at the eommencament of this Act. E 
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(8) Any person elected as president, vice-president or fnember of a panchayat under 
sub-rule (1) or (2) shall hold office only up to the date referred to in rule 7. 

Beplanaiion.—The office of president, vice-president or member of a panchayat to 
which no person had, at any aa Jas A a aana E gan rae ee bani 
be deemed to be vacant at the commencement of this Act within the meaning this 


rule. 
R 4 : 10. Any panchayat dissolved or superseded under the old 
die sec ro Act and awaiting reconstitution at the commencement of this 
ie jap old Kat supa- Act may be reconstituted, so far as may be, In accordance 
| with the provisions of this Act. 


11. Where a panchayat has been constituted a. first 

time under the old Aet and a special oficer appoin under 

Na ee ee pan section 240 ot that Act is in offico as such at the commence- 

sae dear hes pee, ment of this Act, it shall be open to the Oollestor to direct 

dal o that the panchayat shell be constituted under section 240 of 

appointed under old Act. the old Act or under section 110 of this Act, subject in either 
case to such modifications as he may direct. 


12. (1) All property, all Pi of whatever kind used, enjoyed or possessed by, and 
all interests of whatever kind owned by or vested in, or held in 
Devolution of pro- trust, by or for any panchayat as well as all liabilities legally 

perty, sights and .Habi- subsisting against it shall, on and from the date of the com- 
Hties. mencement of this Act and subject to such directions as the 

Government may, by general or special order, give in this 
behalf, val to such panchayat as constituted under this Aet. 


(2) All arrears of taxes or other payments by way of composition for a tax or due 
for expenses or compensation or otherwise due to a panchayat at the commencement of this 
Act may be recovered as if they had accrued under this Act. 


(8) All proceedings taken by or against any panchayat or other authority under the 
old Act may, in so far as they are not inconsistent with this Act, be continued by such pan- 
chayat or authority under this Act. 


“13. Any tax which was being lawfully levied by any panchayat at the commencament 
of this Act shall continue to be levied by the panchayat for the 
Oontinuanee of existing year in which this Act is brought into Torce and unless and 
tates. until the Government by general or special order otherwis) 

direct, for subsequent years also. 
14. <Any action taken by any authority before the commencement of this Act shall, 
unless inconsistent with this Act, be deemed to have been taken 
Action taken under old by the authority competent to take such action under this Act, 
Act to continue. unless and until superseded by action taken by such authority, 
whether it be the same as the authority competent to take 

such action under the old Aet or not. 


THE MADRAS PAYMENT OF SALARIES AND REMOVAL OF DISQUALIFICGATIONS 
(AMENDMENT) AOT, 1946. 


Aor No. XLU or 1946. 
[10th June, 1046. 
An Act to amend the Madras Payment of Salaries ond Removal of Disqualifioaiions Act, 1987. 


WHereas it is expedient to amend the Madras Payment of Salaries and Removal of 
Disqualifications Act, 1987, for the purposes hereinafter appearing; It is hereby enacted as 
follows :— 
| 1. (1) This Act may be called Tom Mamas PAYMENT 

Short title and commence op aatanres AND REMOVAL oF DrsqQUALIFIGATIONS (AMEND 
menu MUNT) Aor, 1946. 

(2) It shall be deemed to have come into foree on ‘the lst day of May 1946. 

Provided that travelling ellowances may be paid under clause (a) of section GA of 
the Madrds Payment of Salaries and Removal of Disqualfications Act, 1987, as amended by 
this Act, in i of any journey performed before a date. 


\ 
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2. Sata E raga kane Tak NR a agi pe ja aane Act, 1987, 


Tg R ton Tastes to the Prime Minister and the other Ministers, for the 
9 Madan At: TX of spay Words “fa salary of rupees five hundred per mensem, a house, 
4 rent allowenee of rupees one hundred per mensem and a con- 
voyance allowances. of rupees one hundred and fifty per mensem’’, the following words shall 
be substituted, namely :— 


‘‘a salary of rupees one thousand per mensem, a house rent allowanee of rupees two 
hundred and fifty per mensem and a conveyance allowance of rupees two hundred and fifty 
per mensem; but the house rent allowance shall not be paid to any Minister-if he occupies a 
house provided by the Provinelal Government, free of rent’’. 


Amendment of section 8, 
Madras Ast IX of 1087. 3. In section 8 of the said Act— 


» (4) In sub-section (1) which relates to tho Speaker of the Legislative Anemi, for 
the words ‘‘a salary of rupees five hundred per mensem, a house-rent allowances of rupees 
one hundred per mensem and a conveyance allowance of rupees one hundred and fifty per 
mensem’’, the following words shall be substigited, namely :— 

‘a salary of rupees one thousand per mensem, a house rent allowance of rupees two 
hundred and fifty per mensem and a conveyance allowance of rupees two hundred and fifty 
per mensem ; but the house rent allowance shall not be paid to the Speaker if he occupies a 
house provided by the Provincial Government, free of rent’’; 

(#) in sub-seetion (2) which relates to the Deputy Speaker of the sald Assembly, for 
the words ‘‘a salary of rupees one hundred and fifty per mensem’’, the words “a salary af 
rupees three hundred per mensem’’ shall be substituted. 


Amendment of section 4, 
Mad Act IX of 1987. = In section 4 of the said Aet— 


(i) in sub-section (1) which relates to the President of the Legislative Council, for 
the words ‘‘a salary of rupees two hundred and fifty per mensem, a house rent allowance of 
rupees ono hundred per mensem and s conveyance allowance of rupees one hundred and fifty 
per mensem’’, the following words shall be substituted, namely:— 

‘a salary of rupees ftve hundred per mensem, a house rent allowance of rupees two 
hundred end fifty per mensem and a conveyance allowance of rupees two hundred and fifty 
per mesem; but the house rent allowance shall not be paid to the President if he occupies 

a house provided by the Provineleal Government, free of rent’’; 


' (#) in subsection (2) which relates to the Deputy President of the said Council, for 
the words ‘‘a salary of rupees one hundred and fifty per mensem’’, the words ‘‘2 salary of 
rupees three hundred per mensem’’ shall be substituted. - <: 


Bubstitution of new ses 5. For section 5 of the said Act which relates to ParHa- 


tion for section 5, Madras mentary Sétretariés, the following section shall be substituted, 
Aet IX of 1987. namely :— 


‘*5. There shall be paid to the Chief Parliamentary 
Salaries ot Daka ee P ee ee ee 
Secretaries. of the Parliamentary Secretarig,, a salary of 
Tupees five hundred per mensem. 
ia akan ak (eae ea ye ea NA 
Parliamentary Secretary, a consolidated house rent and conveyance allowance of rupees two 
hundred and fifty per mensem.’’ 


6. In section 6 of the said Act which relates to the 

Amendment of section 6, provision of conveyances, for the words “the Ministers and, 

Madras Act IK of 1987. the Speaker’’, the words ‘‘the Ministers, the Speaker and the 
President’’ shall be substituted. 

Insertion of new section ; 

6A in Madras Act IX of T: cheer section Oak tho mid Ast (he Bella me: 


1987. _tion shall be inserted, namely :—— l 
‘CA, A Minister, the Speaker, the President, or œ Par- 
Traveling allowances of shall be entitled to travelling allowances 


and relinquishing office. port of his personal effects, at such rates and upon such eom 
ditions as may be determined by the Provincial Government— 
(a) in respect of the journey for assuming office to the City of Madras fram his usual 
place of residence in the Provinee of Madras, if such place is outside the City, and . 
(b) in respeet of the journey on relinguishing offices, from the City of Madras to his 
usual place af reridence in the Province béfore he earumed office, if such place is outside the 
Oity. 7” 


+> Law 


/ : 
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8. (1) In the sald Act, steiion 9 which relates to mem- 
tive the 


r (2) In clause (a) of sub-section (1) aforesaid, for the words tig salary of rupees 
seventy-five per mengsem ””, the words a pc coy be and fifty per mensem’? 
shall be substituted. 

(8) After sub-section (1) aforesaid, the following sub-section shall be added, name- 
ly: == 

‘*(2) The salary referred to in clause (a) of sub-section (1) shall accrue to a mem- 
a dei a ee a seni gh a arang aga 
by the Governor in his discretion to fill a seat in the Legislative Oouneil, from the date on 
whieh he is so chosen, or, if sueh declaration or choice is made before the vacancy otcurs, 
from the date of occurrence of the vacancy: 

Provided that such salary shall not be paid until the member has made and subscribed- 
the oeth or affirmation of allegiance preseribed by the Government of India Act, 1985.7? 

Bubetitution of new ses- 9. For section 10 of the said Act whieh relates to the 

tion for section 10, Madras relinquishment of salaries and allowances, the following sec-. 
Act LX of 1987. tion shall be substituted, namely :— 


‘10. (1) Any person entitled to any ey al- 
lowance under this Act may at any time— 


4 relinquish the whole or any portion of such salary or allowance; and 

(#) cancel such relinguishment. 

(2) Such relinquishment or cancellation shall be made in writing and shall take effect 
en a a a a aa ca kaa, a 
determine. 

(8) For Terai of doubts, it is Hereby declared— 

(a) that a relingquishment may be made under clause (i) of sub-section (1) even 
after a previous retinguishment hes been cancelled under clause (#4) -of that sub-section; 
and - 


(b) that a relinquishment made before the 1st day of May, 1946, shall be deemed to 
have bem made under clause (i) of sub-section (1) and is Hable to be cancelled under 
clause (#)- sak a ar dl al 

10. Nothing contained in this Act shall, svo as as other- 


THE MADRAS ESSENTIAL ARTIOLES OONTEOL AND REQUISITIONING 
, (TEMPORARY POWERS) ACT, 1946. 


Pi “A 


ies Aor No. XIV or 1946. - 
l [88th September, 1946. 
Ni Bai Ge iOS for Da Drino Ka Walia GAG GP kaang A he 
kakas ag Si ga aaa tromsportand prices of csponitial articles andirado aad 
_ roommerce therein and requisitioning of property. 
Wamms it is expedient to provide for the continuance during a limited period of 
powers to control the production, supply, distribution, transport and prices of essential 


- : 1. (1) This Aet may be called Toe MaADRAH PSAWTITTAL 

Bhort ed ani a oe aa Aka AKD Requisrmomma (TauMPORARI Powxas) 

; (2) It extends to the whole of the Provinco of Madras. 

Š (8) It shall come into force on the Ist day of Oetober, 1946. 

- (4) It shall remain in foree for a period of two years; but the Provincial Govern- 

ment, may, fr time to time, by notification in the Fort St George Gasetie, extend this 
er period or periods not txeeeding two years in the aggregate, if, in the 

the Provincial (fovernment, it is expedient so to do. Buch notification shall be 

of Une Monae of Legian karo ah Sting) if not’ sitting, it will be sent 

tol the members of the’ Legislature. 

: se 2. this Act, unless there is anything repugnant in the 

-Definittons. Peete ene es 
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_ (a) ‘‘emsential article?’ means any of the articles which is specified in the Schedule to 
this Act and any other article which may be padesane UT ANO PTO ieee arene ay 
notified order to be an essential article, 

(b) “notified order’? means an order notifled in the Fort Si George Gasetts, 

(0) ‘‘undertaking’’ means any -undertaking by way. of any trade or busines and 
ineludes tha oesupatlon of handling, loading or uploading goods im the course of transport. 

8. (1) The Provincial Government, so far as it appears to tham to be: necessary or 

expedient fat maintaining, increasing or securing supplies of 
l _ essential articles or for arranging for their equitable distri- 
Powers to ge re a bution and availability at fair prices or for directing, main- 
tion, taining or the production of any essential article, 
oe aa may, by notified o See eae an 
sential articles. the production, supply, distribution and aaa of 
: articles and trade und commerce therein. 

D Without prejudice to the generality is ooe canterred e TET (1), 
an order made thereunder may provide— 

ic), Pow. Tanla ting: Dy Heenseey penata er bibaran [HO DEOCHEATE TTA a: 
any essential article; 

De ac NA GET a Nan anual AR E ANG 

(o) for prohibiting or regulating by Heences, permits, or otherwise the storage, dis- 
tribution, transport, disposal, acquisition, use or consumption of any essential article; 

(d) for prohibiting the withholding from sale of any essential article ordinarily kept 
for sale; 

fade See sce sate les wikan oi taal Ag a NAN BENANG te wall ani ad fate 
prices to specified persons or elass of persons or in specified circumstances; 

(f) for regulating or prohibiting any class of commercial or financial transactions 
relating to any essential article, which in the opmion of the Provinelal Government are, or 
if unreguidted are Hkely to be, detrimental to the publie interest; 

- (g) for collecting any information ar statistics with a view to regulating or prohibit- 
ing any of the aforesaid matters; 

(A) for requiring persina engaged in the production, eupply or distribution of, or 
trade or commerce in, any essential article to declare their stocks of essential articles, to 
maintain and allow inspection of or produce for inspection any books, accounts and records 
relating to their businesa, and to furnish any other information relating thereto; 

(4) for regulating the processing of any essential article; 

(j) for exercising over the whole or any part of an existing undertaking, such fume- 
tions of control and subjeét to such conditions, as may be specified in the order; 


(k) for any incidental and supplementary matiprs, including in particular the enter- 


a contravention of the order has been, is being or is about to be committed, the grant or 
issue of Ucences, permits or other documents, and the charging of fees therefor. 


4 (1) If, im the opinion of the Provincial Government, it is nesessary or expedient so 
to do for maintaining, increasing or securing supplies of any 
Powers of requisitioning essential artiele or for arranging for its equitable distribu- 
and acquisition. tion and availability at fair prices or for directing, matn- 
taining or Increasing the production of any essential article, 
the Provincial Government may, by order in writing, requisition any property, movable or 
immovable, and may make such further orders as appear to them to be necessary or expe- 
dient In connexion with such requisitioning: 
Provided that no property used for the purpose of religious worship shall be requisi- 
tioned under this section: 
Provided further that buildings solely used for residential purposes shall not ordinarily 
be requisitioned. - 
(2) Where the Provinelal Government have requisitioned anf property onder sub- 
wak Fart e ay saang NG a roperty in such manner as may appear to 
be expedient and may acquire it by on the owner thereof, or where the owner is 
Got die Gece bin: ihe Geen ae te, by publishing in the Fort Bi George 
Gaseiis, a notice stating that the Provinelal Government have decided to aequire it in pur- 
suanse of this section. 


(8) Where a notice of acquisition is served on the owner of the property or is pubHsh- 
ed m the Fort St. George Gasetis, under sub-section (2), then, at the the day 
on which the notice is so served or published, the property shall vest absolutely in the Pro- 
Ee ren ane ence” eee ere eee the period of requisition thereof shall 
end. - - 


- 


M—r0 
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© B (1) Whenever in pursuance of section A any movable property is requisitioned or 
acquired,-the compensation pa therefor snd the person 

Payment of compensa- or persons to whom it should be ped shall be determined in 

: accordance with the rules to be made in this behalf by the 

Provinelal Government. 
(2) Whenever in pursuance of section 4 any immovable property is requisitioned or 
there shall be paid compensation determined in the manner and in accordance with 
the principles hereinafter set out, that is to my— 

(a) Where the amount of compensation can be fixed by agreement, it shall be paid 

in accordance with such agreement. 

- (b) Where no such agreement can be reached, the Provincial Government shall ap-: 
point, as arbitrator, the Distiiet Judge or Subordinate Judge having jurisdiction over the 
ares in which the immovable property is situated. 

(o) At the” commencement of the proceedings before the arbiitrator, the Provineial 
Government and the person to be compensated shall ntate what in their respective opinions is 
a fair amount of compensation. 

(d) The arbitrator in making his award shall have 

(i) the provisions of sub-section (1) of*section 28 of the Tana Aequisition Act, 1894, 
80 far as the same can be made applicable, and 

(H) whether the acquisition is of a permanent or temporary character: i 

. Provided thet where any property requisitioned is subsequently goquired, the arbitra- 
tor, in any, proceedings in connexion with such acquisition, shall for the red ka of the pro- 
visions of the section 28, take into consideration the market value of the property at 
the dato ot the requigition as aforesaid and not at the date of its subsequent egcquisition. 


(0) An appeal shall eae the High Court against the award of an arbitrator where 
the value of the subject-me in dispute in appeal is two thousand rupees and above: 
-  Feplanation—In the case of periodical payments the value of the subject-matter In 


appeal shall be deemed to be five times the amount in dispute caleulated for one year. 

(J) Save as provided in this section and in any rules made under this Act, nothing 
in any law for the time being in force relating to arbitration shall apply to arbitrations 
under this section. 

' (8) The Provincial Government may, with a view to requisiticaing or acquiring any 
property under section 4, by order— 

(a) require any person to furnish to such authority as may be spectiied in the order 
Se peran eee ee ee ee 

(b) direst that the owner, occupier or person in possession of the property shall not, 
without the permission af the Provincial Government, dispose of it or where the property 
is a building, structurally alter it or where the property is movable, remove it from the 

in which it is kept, until the expiry of such period as may be specified in the order. 

6. (1) Where any property requimitioned under this Act is to be released from such 

: requisition, the Provincial Government or any person generally 

Release from requisition. or specially authorized by them in this behalf mey, after 

such inguiry, if any, as they or he may in any case consider 

ee ee ete eee bai D e dia aa e peran to: nom 
possession of the property shall be giyen. 

(8) ‘The delivery of pomemsion of the property to the person specified iañ order 
under sub-section (1) shall be a full discharge of tha Provincial Government from all liabfh- 
ee ee a ee Bat a agi sa a gal pan 
which any: other person may bo entitled by a due process of law to enforce against the 
person to whom possession of the property is given. 
qs oie GE) ianh ajan ep Bagan a Bad ah akah Tag 

- to be necessary or expedient for mrintaining, increasing o 
< Oontrol 0% agricule: securing the supply of essential articles, 2 by notified 

order, provide— 
~ < (a) for ‘prohibiting, restricting or otherwise controlling the cultivation of specified 
crops ; 

(b) for bringing under ‘cultivation any waste or arable land, whether appurtenant 
(oui building or aak “and for Me Kroning ran. cat eueciiay crops. 

"= (2%) If, ey ranah A gh ee ee ee maa Ke pane apasak ai 
having effective control of any land to which an order made under subsection (1) 8 
hes failed to comply with the order, the Provinelal Government may, without preju 

any other action that may be teken against that person (hereinafter eral eae ae 
Perit?) tas anes ot 5 coucayention; by arian direct ‘atthe lend: pial be plasd ta 
the exelusive possession of ruch person and for such period as may be specifi in the order 
and during the period of conthmance of the last mentioned order, the person spechfied therein 
ghall have all the rights of the defaulter to manage the land and to realise the profits arising 
therefrom and shall only be liable to pay on behalf of the defaulter the Government reve- 
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nue, all other. charges of a public nature and the rent, if any, accruing due in respect af 
the land during that period. l 
8 (1) The Provincial Government may, by notified order, authorize any officer or 
authority subordinate to the Provincial Government, to exer- 
. Delegation of powers. cise any one or more of the powers vested in them by or 
4 under this Act, exeept the power mentioned in section 19, in 
relation to such matters and subject to such restrictions and conditions, if any, as may be 
specified in the order. 5 

(2) The exercise of the powers delegated under sub-section (1) shall be subject to 
control and revision by the Provincial Government or by, such persons as may be empowered 
by them in that behalf. The Provincial Government shall also have power to control and 
revise the acts or proceedings of any persons so empowered. 

9. (1) Every order made by the Provincial Government or the Central Government or 
f “any other eompetent authority under any of the provisions of 
Continuance In foree of the Defence of India Rules in respect of any of the matters 
existing orders. specified in sections 8, 4 and 7 whieh having been notified in 
the Official was in foree tmmediately before the 
commencement of this Act shall, in so far as it could validly have been made by the Provin- 
cial Government under this Act, eontinue in foree as if it has been made by the Provinelal 
Government under the provisions of this Act and remain ,until it is superseded op modified by 
the competent authority under the provisions of this Act; and all appointments made, 
licences or permits issued, regulations made and directions given under any such order shall 
also continue in force until superseded or modified by the competent authority. 

(2) The Provincial Government may, if they consider it axpedient so to do, from 
time to time, modify or annul any order, appointment, lleence, permit, regulations or direc- 
tion specified In sub-section (1). : 

10. Any order made under section 8 or section 4 or seéstion 7 or continued under section 
‘ 9 shall have effect notwithstanding anything inconsistent there- 


Effect of order with contained in any enactment other than this Act or in 
tent T other enastm . any instrument having effect by virtue of any enactment other 
Bee than this Act. , - os 


11.! (1) Every authority or officer who makes any order m writing in pursuance of any 

| of the provisions of this Act shall in the case of an order of 

Mode df publication. a general nature affecting a elas of persons publish such 

| order by a notification in preseribed manner and in such 

manner las may in the opinion of such authority br oficer be best suited for informing the 

persons whom the order concerns. Where the order is not of & general nature, the autho 
rity or officer may serve the order or causes it'to be served on the person cancerned— 

(a) personally. by delivering or tendering him fhe order; or 

b) by sending him an, authenticated copy of the order by post; or 

lo) where the person cannot be found, by leaving an authenticated copy of the order 
with 9 adult malo member of his family or by axing it to any part of the promises in 
which ‘he is known to have last resided or earried on business or personally wor for gain. 

(2) Where any provision of this Act empbwers an authority or officay to take action 
by notified order, the provisions of sub-section (1) shall not apply in relation to sueh order. 

12 (1) If any person contravenes any order made under section 8 or section 4 or 

sèction 7 (1) (a) or continued under section 9, he shall be. 

Penalties. punishable with imprisonment for a. term whieh may extend 
to three years or with fine or with both; and, if the order so 
provides, any Oourt trying such contravention may direct that any property In respect of 
which| the Court is satisfied that the order*has been contravened shall be forfeited to the 
Provinelal Government: : 

Provided that where the contravention is of an order relating to an essential article 
which contains an express provision in this behalf, the Uourt shall make such direction, unless 
for reasons to be recorded in writing, it is of opinion that the direction should not be made 
im respect of the whole or, as the case may be, a part of the property. 

|| (8) Where any essential article is seized under the authority of an order made under 

st or continued under section 9 and,such order provides for the forfeiture of the 
article in respect of whieh the order has been contravened, such forfeitute may, whether or 
not any prosecution is instituted for a contravention of the order, be adjudged by the Ool- 
Jector of the district or Preaidensy-town im which the seizure was made, and any forfeiture 
to adjudged shall, subject ‘only to an appeal which shall lie to the Provincial Goverment, 


|, Provided that an adjudication of forfelture under this sub-section shall be no bar to 
the or punishment of any person under sub-section (1). 
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(3) Notwithstanding anything contained in section 82 ef the (ode of Criminal Pro- 
cedure, 1898, it shall be lawful for any Magistrate of the first class specially empowered by 
the Provincial Government in this behalf and for any Presidency Magistrate to pass a sen-, 
tence of fine exseeding one thousand rupees on any person convicted of contravening an order 
made under this Act or continued tmder section 9. 


(4) Lf any person to whom any provision of any order made under this Aet or eon- 
tinued under section 9 relates, or to whom any such provision is addressed or who is in 
occupation, possession or control of any land, building, vehicle, vessel ori other thing to whiek 
such provision relatas— i 

(a) fails, without lawful authority or excuse, himself, or in respect of any land, build- 
img, vehiele, vessel or other thing of which he is in occupatidn, possession or cantrol, to eom- 
ply, or to secure compliance, with such provision, or | 

(b) evades, or attempts to evade, by any means, such provision, he shall be deemed 
to have contravengd such provision; and in this Act, the expression ‘‘contravention’’ with 
its grammatical variations ineludes any such failure, evasion or attempt to evade. 


_ 13. Any person who attempts to contravene or abets or attempts to abet or does any 

act preparatory to a contravention of an order made under 

Abetment and assistance this Act or contmued under section 9 shall be deemed to have 

of contraventians. contravened the order; and any person who, knowing or 

having reasonable cause to belisve that any other person is 

contravening any order made under this Ast or continued under section 9, gives that other 

person any assistance with intent thereby to prevent, hinder or otherwise interfere with his 

arrest, trial or punishment for the said contravention, shall nlso be deemed to have contra- 
vened the order. 


14. If the person who contravenes or is deemed to contravene an order made under 

3 soctian 8, sectionn 4 or section 7 or continued under section 
Offences by corporations. 9 is a company or other body corporate, every director, mans- 
aS ger, or other officer or agent thereof shall, unless 
he proves that the contravention took place without his knowledge and thet he exercised all 
due diligence to prevent such contravention, be deemed to be gullty,of such contravention. 


16. No Court shall take cognizance of any offence punishable under this Act axcept 
on a report in writing of the facts colistituting’ such offence 
Cognizance of offences. mado by a person who is a public servant as defined in 
section 21 of the Indian Penal Code. | 
16. Where any person is prosecuted for contravening any order made under | Act or 
continued under section 9 which prohibits him from di an 
Burden of proof. act or being in possession of a thing without lawful authority 
or excuse or without a permit, leanca, certificates, or per- 
mission, the burden of proof that he has such authority or excuse or, as the case may be, 
the requisite permit, Heence, certificate’ or permission shall be on him. T 
17. (1) No Oourt shall, in any suit in which the validity, of an order issued or ection 
taken under this Act is in question, have power to iue any 
Beving as to orders. injunction, whether permanent or temporary, so as to re 
the Provineial Government or any authority or officer empower- 
ed by or under tH% Act from executing or carrying out any order passed by them or by him 
this Act, or ir any way interfere with or affect such order. l; 
Nothing contained in this section shall be deemed to prevent the Court from granting 
in the suit any reHef by way of compensation to which the party may be entitled. 
(2) Where an order purports to have been made and signed by any authority in 
exercise of any power conferred by or under this Act, a Court shall, within the meaning of 
the Indian Evidence Act, 1872, presume that such order was so made by that authority. 


18. (1) No suit, prosecution or other legal. proeesding shall He against any person for 

Protection of ection taken = which is in good faith done or intended to be done. 

aida’ the. Aet in pursuance of any order made under section 8, section 4, 
; section 7 or continued under section 9. | 

(2) No suit or other legal proceeding shall He against the Provincial Govéfnmeni for 

any damage caused or Hkely to be caused by anything which is in good faith done or in- 

tended to be done in pursuance of any order made under section 8, section 4 or section 7 or 
continued under section 9. | 


19. (1) The Provincial Government may, by notification in the Fort St. George Garetis, 


make rules for the purpose of carrying into effect the! pro- 
_ Power to make rules. visions of this Act. | 


(2) In particular and without prejudice to the generality of the foregoing power, | such 

rules may provide for— ~ 
(a) the procedure to be followed in arbitrations under this Act; all 

the 


(b) the principles to be followed in a rtioning costs of proceedings bef 
arbitrator and on appeal. aii : 


Š 
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° THE SCHEDULE. 
[See section 2 (a). ] 


~ 


a 
a 


(1) Firewood. (6) Manures. (10) Other dyes used for textile. 
(2) Charcoal. (7) Electrical energy. printing. 

(3) Livescock. (8) All vat dyes. (11) Artificial silk yarn. 

(4) ` Eggs. (9) Alazarine. (12) Motor vehicles (new or used). 


(5) Non-edible oi] seeds. 


“THE MADRAS BUILDINGS (LEASH AND RENT OONTROL) AOT, 1946. 


Aor No. XV or 1946. ° 
i [28th September, 1946. 
Ag Addi pelea ING Weleda GP Bude DB Gad POD Sono HORN Bevin: Protas of Madras 

Wuermss it is expedient to regulate the letting of residential and non-residential build- 
ings and to control the rents for such buildfngs and to prevent unreasonable eviction of 
tenants therefrom in the Provinee of Madras; It is hereby enacted as follows:— 

- Short title, application, 1. (1) This Act may be ealed Tom Mansas BuILDiInes 
commencement and duration. (Leise AND Rent Oontron) Aor, 1946., 

(2) It applies to the City of Madras, all municipalities within the Province and such 
other areas as may be notified by the Provincial Government in the Fort Si. George Gasectic, 

(8) It shall come into forsee on the 1st, October, 1946. 

_ (4) It shall remain in fores for two years; but the Provincial Government may, from 
“time to time, by notification in the Fort St. George Gasctte, extend the continuance of this 
“Act for a further period or periods not exceeding -in the aggregate two years, if, In their 
opinion, it is expedient so to do. 

2. In this Act, unless there is anything repugnant in the 
Definitions. | subject or cbntext,— 

(1) ‘building’? means any building or hut or part of a building or hut, let or to 
be let separately for residential or non-residential purposes, and includes— . 

(a) the garden, grounds and out-houses, if any, appurtenant to such building, hut or 
part of such building or hut and let or to be let along with such building or hut, 

; (b) any Siir supplied bg dhe landlord kas naain Aidh, balding or hat Or park o! 
ng building or hut, 
but does not include a room in a hotel or boarding house; 

(2) nole magang ON ere Ghee ee een the funetions of a Oontroller 
“under this Act; 

(8) teens?” a P EEEE TA E ins ‘oan antl isa Spinco KE 
of a building, whether on his own aesount or on behalf of another or on behalf of himself and 
‘others or as an agent, trustee, executor, administrator, receiver or guardias or who would so 
receive the rent or be entitled to recetvathe rent if the building were let to a tenant; 

(4) ‘‘tenant’’ means any. person by whom or on whose aceount rent is payable for a 
“bollding and includes a person continuing in possession after the termination of the tenancy 
in his favour, buf doæ not include a person placed in cesupation of a building by its tenant 
„or a person to whom the collection of rents or fees in a public market, car-siand or alsughter- 
“house or of rents for shops has been farmed out or leased by a municipal council or local 
board or the Uorporation of Madras. 


3. (1) very Jaka, ‘elias alihi woven Gaye are hile 

Notice of vacansy by ee TK a A 
Jandlord. building or by the termination oh Senate) ee Meee 

à in writing to the Oontroller: 
Provided that this sub-section shall not apply to a building the monthly rent of which 
does not exceed thirty rupees. 
(2) Lf, within a week of the receipt of a notice under sub-section (1) by the Oohtroller, 

Provincial Government or any offiser empowered by them in thet behalf does nat intimate 
to the landlord in writing that the building is required-by them for any Govermental 
or for“ use by any public institution under Government control or any officer of the Govern- 
ment, the landlord shall be at liberty to lease the building to any tenant. 

- (8) If the Provinesial Government require the building for any purpose specifled In 
sub-section (8), the-Provincial Government shall be deemed to be the tenant of the landlord 
-as from the date of the receipt of the notice under sub-section (1) and the terms of the 
tenancy shall be such as may be agreed upon between them: 

i Provided that the rate of rent shall not exceed the fair rent that may be payable 
under the provisions of this Act. 


y 
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| 4. (1 The Controller shail on application by tho tenant 
Determination of falr a Ban ota. Dadas A tie tae cent the Ng grana 
rent. after holding such inquiry as the Oontroller thinks fit. 

(2) In fixing the fair rent under this section the Controller shall have due regard— 

(a) to the prevailing rates of rent in the loeality for the same or similar accommoda- 
tion in similar circumstances during the twelve months prior to the Ist April, 1940; 

(b) to the rental value as entered in the property tax assessment book of the municipal 
council, local board or the Cofporation of Madras, as the case may be, relating to the period 
mentioned in elanse (a); 

(c) to the ecirenmstances of the case, including any amount paid by the tenant by way 
of premium or any other like sum in addition to rent after the lst April, 1940. 

(8) In firing the fair rent of residential buildings, the Controller may allow— 

(i) if the rate rent or rental value referred to in sub-section (2) does not exceed 
Rs. 25 per mensem, an increese not exceeding 8-1/8 per cent. on such rate or rental value; 

(ii) if the rate‘of rent or rental value Rs. 25 per mensem but does not exceed 
Es. 60 per mensem, an Increase not axeceding 124 per cent. on such rate or rental value; 

(1H) if the rate of rent or rental value execeds Ra. 50 per mensem, an increase not 

25 per cent. on such rate or rental value: 
i Provided that in the case ot a residential building which has bean constructed after 
the Ist April, 1940, the pereentage of increase shall not exceed 25, 87% and 50 respectively. 
(4) In fixing the fair rent of non-residential buildings, the Oontroller may. allow— 

(1) if the rate of rent or rental value referred to in sub-section (2) does not exeeed 
Ba. 50 per mensem, an increase not exceeding 37% per cent. an such rate or rental value; 

(H) if the rate of rent or rental value exceeds Rs. 50 per mensem, an increase not 
ge EEN A ahd gee near 

Provided that in the case of a non-residential building which has been constructed 
after the 1st April, 1940, ine) pasan bagai Gf Ti abane “shall Hot @xsaed B0 End 100 tempe KEN 

. _ (5) In the case of a building for which the fair rent has been fixed before the com- 
menecment of this Ast, the Controller shall on the appHeetion of the landlord allow suek 
Increase in the fair rent as in the opinion of the Controller the landlord ik entitled to whder 
this section. ` 

' 5B. - When the fatr rent of a building has been fixed under section 4, no further increase 

in such fatr rent shall be permissible except in cases where 

Increase in fair rent in some addition, improvement or alteration has been carried out 
what cases admissthle. at the landlord’s expehse and if the bulding is then in the 

occupation of a tenant, at his request: 

Provided that the fair rent as increased under this section shall not exceed the fair 
rent payable under this Act for a similar building in the same loeaHty with such addition, 
improvement or alteration and it shall not be chargeable until such addition, improvement or 
alteration has been sompleted: 

Provided further that any dispute between the landlord and tenant in regard to any 
imerease claimed under this section shall be decided by the Oontroller. 


inn eal Gh dae 6. When the Controller has determined the fatr rent of 


a building— 
(a) the landlord shall not claim or receive any premium or other Hke sum in addition 
Gd cone oraa seus 1 aa GB sacl’ far sede: bat dis adori may BANG E for and 
Teecive as advance, an amount not exceeding one month’s rent; 
(b) any agreement for the payment of any sum in addition to rent or of rent in 


“excess of such fair rent except im cases under seetion 5 or elauso (a) of. this section 


shall be nul) and vold in respect of such addition or excess and shall be construed as if it 
were an agreement for payment of the fair rent; 7 

(0) any sum peld in excess of the fair rent, whether before or after the commence 
ment of this Act in respect of the use of the building after the commencement of this Act 
shall be refunded to the person by whom it was peid or, at the option of such person, other- 
wise adjusted. 

7. (1) A tenant in possession of a building shall not be evicted therefrom, whether in 

execution of a decree or otherwise and whether before or after 

Eviction of tenants. the termination of the tenancy, except in accordance with the 
- provisions of this section: 

Provided that nothing contained in this sestion shall apply to a tenant whose landlord 
js the Provincial Government: 
i Provided further that where the tenant denies the title of thé landlord or clatms right 
of permanent tenancy, the Controller shall decide whether the denial of eldim is Bona fds 
and if he records a finding to that effect, the landlord shall be entitled to sue for eviction. of 
the tenant in a civil court and the court may pass a decree for eviction on any of the grounds 
ot i ee ee A 
volve forfeiture of the lease or that the claim is unfounded. 
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(2). A landlord who seele to evict his,tenant shall apply to the Controller for a diree- 
tion in that behalf. If the Controller, after giving the tenant a reasonable opportunity 
of showing cause against the application, is satisfied— , 

- (i) that the tenant has not paid or tendered the rent due by him in respect of the 
building, within fifteen days after the expiry of the time fixed in the agreement of tenancy 
with his landlord or in the absenes of any such agreement by the last day of the month next 
following that for which the rent is payable, or 

(li) that the tenant has after the commeneament of this Act without the written 
consent of the landlord— 

(a) transferred his right under the lease or sub-let the entire building or any partion 
thereof, or 

(b) used the building for a purpose other than that for which it was leased, ar 

(Hi) that the tenent has committed such acts of waste as are likely to impair materi- 
ally the value or utility of the building, or ° 

(iv) that-the tenant has been guilty of such acts and conduct which are a nuisance 
io the occupiers of buildings in the neighbourhood, or 

(Y) thet where the building is situated in a place other than a hilistation, the tenant 
has ceased to occupy the building for a contmuous period of four months without reason- 
able eause, the Oontroller shall make an order directing the tenant to put the landlord in 
possession of the building and tf the Controller is not so satisfied, he shall make an order 
rejecting the application. 
`, (B) (a) A landlord may apply to the Controller for an order directing the tenant to 
put the landlord in possession— oS see & 

(i) In the case of a residential building, if he requires it for his own occupation and 
if he is not occupying a residential building of his own im the elty, town or village con- 
comod; 


? 

(H) in the case of a non-residential buildimg, if he is not oceupying for purposes of 
a business whieh he is carrying on, a non-residential building in the city, town or village eon- 
corned. which is his own or to the possession of whiih he is entitled: 


Provided that where the tenancy is for a specified period agreed upon between the 
landlord and the tenant, the landlord shall not be entitled to apply under this sub-section 
before the expiry of such period: 

Provided further that where a landlord has obtained possession of a building under 
this elause, he shall not be entitled to apply again under this clause— 

; (1) in case he hes obtained pomsession of a realdential building, for possesion of 
another residential building of his own; 

(H) in case he has obtained possession of a non-residential building, for possession of 
another non-residential building of his own. š 

(b) The Controller shall if he is satisfied thet the claim of the landlord is bona Ado, 
make an order directing the tenant to put the landlord in possession of the building on such 
data-as may be sperifled by the Oontroller-and if the Controler is not so satisfied, he shall, 
make an order rejecting the appHeation: 


Provided that the Controller may give the tenant a reasonable time for putting the 


landlord in possession of the building and may extend such time so as notetè axceed three 
months in the aggregate. 


(4) Where a Iandlord who hes obtained possession of a building in pursuance of an 
order under sub-seetion (8) does not himself occupy it within one month of the date of 


(5) Where the Controler is satimfled that any application made by a landlord for the 
eviction of a tenant is frivolous or vexations, the Oontroller may direct that compensation 
not exceeding fifty rupees be pald by such landlord to the tenant. 


(6) Where an application under sub-section (2) or subsection (8) for evieting a 
tenant has been rejected by the Controller, the tenancy shall subject to the provisions of this 
Act be deemed to continue on the same terms and conditions as before and shall not be ter- 
minable by the landlord exiept on one or more of the grounds mentioned in sub-section (2) 
or sub-section (8). f 4 

Landlord not to interfere 8. (1) No landlord shall, without just or sufficient 
with amenities enjoyed by eause, cut off or withhold any of the amenities enjoyed by 
the tenant. the t&nant. 


(2) A tenant in occupation of a building may, 1f the landlord has contravened the 
provisions of this section, make an appHeation to the Oontroller complaining of such contra- 
vention. . 


t 
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aa (8) If the Controller on enquiry finds that the tenantehas been in enjoyment of the 
amenities and that they were cut off or withheld by the landlord without just or sufiteient 
cause, he shal, make an order directing the landlord to restore such amenities. 

ve a : ie 9. Every order made under section 7 or section 8 and 
~ Eoxecution of orders. every order passed on appeal under section 18 shall be ere- 
2 k A cu 


(1) in the City of Madras, by the Princtpel Judge of the Madras City*Ctvil Cour 
and during the vacation of that Court, by the Vacation Judge of the Court of Small Causes, 


Madras; 
eae (H) elsewhere, by the Subordinate Judge or if there are more than one Subordinate 
Judge, by the Principal Subordinate Judge having original jurisdiction over the area in which 
the building is situated or, if there is no such Subordinate Judge, by the Distriet J udge hav- 
ing jurisdiction, ‘ 
as if it were a decree passed by him. f 

10. The Controler shall summarily reject any application under subsection (2) ar 
ii 7 under stib-section (8) of séetion 7 which raises substantially 
Decisions which have be the same issues as have been finglly eet ee 
ome final not to be reopen- ceeding under this Act or under the cdrresponding provisions 
“ed. E of the Madras “House Rent Control Order, 1945, or the Madras 
aa Wa ne. Non-Residential Building Rent Oontrol Order, 1945, between 
_the same parties or between parties under whom they or any of them claim. 


Conversion of non-reslden- | 

ii h 11. (1) No residential shall be converted into 

{ial buildings and failure by E 5 tn 
lora ] Waga sal dental anang api a the permission writ- 


-4 , (2) If a landlord-fails to-make the necessary repairs to the building within a reason- 
able time after notice is given by the tenant, it khall be competent for the Controller to 


Appeal, ties as they think fit, the powers of appellate authorities for 


cases as may be specified in the order. 
(b) Ary person aggrieved by an order passed by the Oontroller may, within fifteen 
days from the date of receipt of such order, prefer an appeal in writing to the appellate 


authority having on. n TE 
2) On such appeal being preferred, the appellate authority, may order stay of further 
P in the matter pending decision on the appeal. 


(8) The appellate authority shall send for the records of the case from the Oontroller 
and after giving the parties an oppdttunity of being heard and, if necessary, after making 
such further inquiry as he thinks fit elther personalty or through the Oontroller, shall decide 


(4) The decision of the appellate authority tnd subject only to such decision, an 
order of the Controler shall be final and shall not be Hable to be called in question in any 
court of law whether in a suit or other proceeding or by way of appeal or revision. 

-" 43. Notwhthstanding anything contained in this Act, the Provincial Government may, 

by notification in the Fort St. George Gasctic, exempt 

_ Exemptions. — 7 - any building or class of buildings from all or any of.the pro- 
- . ,- visions of this Aet. - 


fad ponp p a time to time, be, fixed by the Provincial Government, by notifi- 
fax assessment books. `’ eation In the Fort 8t. George Gasetis, grant to the applicant 
a certified copy of the extract from the property-tax assoss- 


=“ 


ment book of the mumelpal council, local board or the Oorporation of Madras, as the case 
“may be, showing the rental value o oT F 
“has been made, relating to the period specified in the application. Such certified copy shall 
-Bo Teealved' as evidence of thé facts stated therein, in proceedings under this Act. 
“1b. or 
to 


Ë 
z 
E 


‘" Penalties: | gestion (1) of section 11 and section 15, he shall be punisha- 


4 
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(2) Notwithstanding amything contained in section 82 of the Code of Criminal Proce 


l 17. 
fae NANA carry out the purposes of this Act. 


santa, honk rau to ho girly of te Eran powon, paeh malin MAT peo- 
e tor— 
De ee ee ee 
formance. ot thear tunctions under this Act, ~ - 
(b) the manner in which notices and orders under this Ast shall be given or served. 
ar omni madan E Kanaan id dorset arr e teak Bank, 
gnd upon-sueh publeation shall have eftect as if enacted inthis Act. - 
18. (1) All prossedings commansed ard setion’.taken-under the Madtas House Bent 
Uontrol- Order; 1945, and- the--Madras Non-Remdential Build- 
Continuance in foree of ing Rent Oontrol Order, .1945, and. pending atthe eommance- 
exifong Prosoedingy Pe" mang af this 4t shal), so far ax may. be, bẹ-deemed to have 
-= Bla Ree 
St this Act ana be continued gubject to the provisions of. ths Aet.. = Sa - 
(y Ali ordita passed or deemed: (o kayo: been paed: wider sha Madri Hooo Beng 
Gontrol Order, 1945, and the Madras Non-Residential. Building Rent Oontio] Order, . 1945, 
and im which fair rent has been fixed, shall sontume.in torea until they are superseded ar 
modjied ander this Act by the authority eampetent to do so. -. 2 : 
Baving. 19. ‘The expiration of this Aet shall not— oa; 
NA render reeoverable any sum which during the continuance therecf was trresovera- 
blo. oF ai oci: fie tine oF A tonant vo secures any Ban maben cure crea GE tia 
Act was recoverable by him thereunder, 
ost as i aap mi pata BAe rage ae aia aaa 
pect of any contravention of this Act ar any ordar made thereunder j 
(0) affect any investigation or legal proceouing in respect of any saeh Usability or 
punishment as aforesaid, 
tnd any such investigation or legal procooding may be insiitnted, continued or enforeed. and 
any such punishment, may be imposed, as if this Act had not expired. ' 


m 
at 


TAH MADRAS DISTRICT MUNIOLP LOGAL BO, A (oo - 
gi TAA" al onp - 


dak = a Ne ~ x aca NENG = 


Aor No. AVI or 1946. 


= ie igen ed 
bed to aka a alae Distriot Muntoipakitios Act 1920, the Madras Local Boards 

. Act, 1920, and the Madras City Muntoipal, Disirict Muntoipalities and Looal Boards 

(Sooond Amondmont) Act, 1042. 

Wereng dt is expedient to amend the Madra Distriot Munlelpalition Act, 1980, tho 
Madras Local Boards Act, 1920, and the Madras City Municipal, District Municipalities and 
Local Boards (Second Amendment) Act, 1942, for tho purposes hereinafter appearing; It is 
hereby euiectod na follows:—' _ 3 

i L This Ast may be called Tax Mansas Drermor MUNI- 
Short ule. — GIPALITIM AND Lota oe (Sroonp AMENDMENT) AQT, 


Ast, the 
vet 1 couneils and dis- PrOTlalOTA of ee oe (a) yk section 8 (1) (a), 
boards to be bY Munisipatities and Local Boards (Second: PER er Act, 
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wa BA EN : 3: (1) Where elections hayé to be held for the first time 
weet 2 “. after the commencement of this Act to fill vacanctes in the 
“-Hilestions to distriot = mee of the members of any district board whose term of 
boards .. and aR office has been fixed under section 7 or section 8 (1) (o) of 
ment of Special Of- ‘the said Act, then, notmithstandmg &nything contained in’ the 
CEN. | fa Madras Local Boards Act, 1920, and in section 11 (a) of the 

i said Act, it shall be lawtul for the Provincial Government — 
- (4) to cause elections to be held to the distriet board so that its newly elected mem- 


previously holding f 
(#) to advance or postpone the date fixed under clause (+) and fix instead anotHer 


‘ during 
- tho injerval between tHe date ot axpiry of the term of the members prvioualy holding office 
and the date on which the newly elected members will come into office. ` 
-. . (2) Where a Special Officer has been appointed under sub-section (1), he shall exer- 
ciso the powers specthed in sub-section (8) of ‘rection 240 of the Madras Local Boards Act, 
1920 and any such officer who is not & District Oollectar or Revenue Divisional Officer niay, 
It the Provincial Government so direct, receive payment for his services from the distret 


- - &.,.1f any difflenliy arises in giving effect to the provisions of this Act, or of the 
a : : Madras District Municipalities Act, 1920, the Madras Local 

Power to remove diffioul- Boards Act, 1920, or the Madras City Munterpal, District 
ties, . N _ Municipalities and Local Boards (Becond Amendment) Act, 





THA MADRAS TENANTS AND BYOTS PROTECTION AOT, 1948. 


TERT a Aon No. XVII or 1948. 
-t - / [4th Ootober, 1946. 


An Act to provide for the temporary protection of cortada classes of tonants and ryois 
ta the Province of Madras. 


Weemas it is necessary, pending further legislation, to provide for the temporary 
protection against eviction of tenants to whom the Malabar Tenancy Act, 1929, apphes and 
of tenants of private lands in estates governed by ho Madras Estates Land Act, 1908, and 
against sate of the holdings of such tenants and of ryote in such estates and to provide for 
the stay of suits and other proobedings relating to such eviction and sale; It is hereby en- 
acted as follows: 


Short title, application, L (1) This Act ma j 
y be called Tom Manaag TENANTS 
Aan gagan sini and dura- |) Ryorg PROTEOTION Aor, 1946. - 
(2) It appia to— 


(a) tenants in the district of Malabar governed by the Malabar Tenancy Act, 1929; 

(b) ryots in estates in ihe Province of Madras governgd by the Madras Estates Land 
Act, 1808; and . 

(6) tonantis of private lands in such estates. BO E 

(3) It shall come into force at once. 

(4) It shall remain in force for a period of two years; but the Provincial Govern- 
ment may, from time to time, by notification in the Fort Si George Gasoito; axtend this 
period by-a further period or periods, not exceeding two years in the aggregate, if, in the 
opinion of the Provincial Government, it is @xpedient so to do. D 

2. In this Act, unless there is thing repugnant in 
Definitions. subject or context,— oe i 
O (a) the expressions ‘ estate,’ ‘holding,’ ‘private land,” ‘rent,’ and ‘ryot’ shall in 
relation to estates governed by the Madras Estats Land Act, 1908, have the same meanings 
respectively as in that Act; j 

(b) the expressions ‘eviction,’ ‘holding,’ ‘rent’ and ‘tenant’ shal in relation to cases 
govecned by the Malabar Tenansy Act, 1929, have the same meanings respectively as in that 
Act; i = i 

 (o)`the expresalon ‘landlord’ shall mean— . 

- (4) in. relation to estates governed by the Madras Estates Land Act; 1908, ‘lands 
holder’ as defined in that Act; and fe Satire Seen, ont ` 


~ 
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. (ii). in relation to.cases"governed by thé Malabar Tenancy Act, 1929, ‘landlord’ as 
defined m that Act. N : z : adn ant fe kanaka N 
Eyots and tenants noj to - 3. During the continuance of this. Act and ‘subject ‘to 
be evicted. -- - - - the provisions of sections 4 and 5— che my it 
(a) Do tenant in the district ot Malabar, and no tenant of any private land in an 
estate shall be lable to be evicted by his Jandiord in-pursuancs of a decree or order for 
(b) no holding of a tenant or ryot shall be Hable to be sold or hrought to sale in 
pursuance of-@ decree, order, or other proseeeding tor recovery of-rant.- < - -  --- +--+. 
oe a 4 (1) All suits, proceedings in exeeution af deerees or 
: orders aud other procsedings— 


(a) for the eviction of tenants from their holdings or land, as the ease may be, or in 
Which @ alam tor such eviction is involved, whether in audition to, a claim for rent or not, or 
(b) m whieh the sale ot the hoiding of a tenant or ryot for recovery of rent 15 


and whieh are pending at the commensement® of this Act or may be institafed ` there- 
aiter ın any ciyu or 16vemue Uourt shall be stayed subject to the provimons ot the follow: 
ing subsections; — on Mee ue 

Provided that nothing contained in this sub-section shall affect the power of the Court 
to grant any relet ot the nature specited in respon 94 of the Uodg ot Urvil Procedure, 1908, 
mtu 4 view to prevent wiltul waste by the tenant or any person alaming under him. 

(3) Where in a suit tor eviction, there 18 also a claim tor rent, the tenant shall within 
two monihs from the date of the cammencement ot this Act or the date of institution of 
the sult, as the case may be, depost in Gourt, tor payment to the landiord— 

. (+) ur the case or a sult instituted berore the commencement of this Act; the arrears 
of rent accrued dus until the date ot the, cammeneement ot this Act, at the rate amed 
in the plamt or an amount equivalent to rent tor two years-at the rate aforesaid, whienever 


15 less, : 

(#) in the case of a suit instituted on or after the commencement of this Ast, the 
arrears of rent clauned im the plant, or an amount equivalent to rent tor two years at the 
rate claimed im the plaint, wmehever is lees, < : 
together with such interest as may-be payaple under law, custom or agreement. 

(8) ln the case ot a decree or order tor eviction, it the decree or order provides for 
payment of rent, or m the case of a decree, order or other proceeding tor the sale of a 
nolaing to recover rent, the tenant or ryot shall, withm two months trom the date of the 
commencement ot this Act, deposit in Oourt, tor payment to the lanalord, the amount payable 
under the decree or order or an amount equivalent to vent for two years immodiataly pre- 
coding the commencement of this Act, whiehere is less. i - 

(4) Notwithstanding the expiry of the period specified in subsection: (2) or sub- 
section (8), the Court may, 1f satisned that the tenant was provented by sufficient eause fram 
making the aeposit within the period atoresaid, allow the depomt to be made withm a 
speciiied period not exeseding one month and may extend it by such period or periods not 

ono month in the aggregate, os it things fit. -_ | Wan” 

(b) Where a smt or otner proceeding is stayed under sub-section (1), the tenant or 
1yot aball, so long as thug Abdi is in torce, deposit or continue to deposit in Oourt, for pay- 
ment to the lanaiord, each year’s rent as 1t accrues due, within a parod of two months trom 
the date on which it becomes payable or such turther period or periods not exceatimg two - 
months is the aggregate as may be allowed by the Court. eS 

(6) Lhe depom specified in sub-sections (2), (8), and (5) may be made by the tenant 
or ryot or any person whose interests are likely to be affected by the evistion or sale of the 
holding or land. i 

(7) 1f the deposit required by sub-section (2) or sub-section (8) or subsection (5) 
is not made within the time specified therein or within such time as may be ‘granted under 
sub-section (4) or sub-section (5), the Oourt shall. proceed with the suit, execution proceed- 
ing or other proceeding, as tho case may be, from the stage which had -been reashed when 
the sult or prooseding was stayed. i | ; 

(8) Where a deposit has been made under subsection (2) or sub-section (5) and 
there is a dispute in regard to the rate of rent or the existence of the arrears of rent or. 
the amount thereof, the Uourt may— ; 

~. (4) refuse to pay to the landlord the whole -of the amount deposited or, as the case 
muy be, the portion thereof which is in dispute; or . 2 , 

(4) direct the payment of the same to the landlord on sueh terms and conditions as 
if thinks fit. 

(9) The provisions of sub-sections (1) to (8) shall apply muiatw muandis to all 
proceedings pending af the commencement of this Act or instituted thereafter, in any Court 
of appeal or revision. 


N 


. 
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ee EN . 6. Notwithstanding anything. contained in section 4, 
Power’ of Provincial Gov- the Provincial Government may direct that any sult or pro- 
ernment to order _ continu- ceeding or class or classes thereot, stayed under sub-section 
anoo of suits and proesed- (1) or sub-section (9) of that section shall be procgeded with 
ings. from the stage which had been reached when the suit or pro- 
6. All suits and proceedings stayed under this Act shall, 
Continuance of suits and after the expiration of this Act, be proceeded with, subject 
gs after’the er to the provisions ot any law which may then be in foree, from 
piration of the Act. the stage which had been reached when the sult or proceed- 
sz m os eee ing was stayed: a -e pe rA 
Provided that in the case of a suit-instituted after the commencement of this Act, 
the Court may, df satisfied that such swt is vexatious or unnecessary, deprive the plamtist 
of his costa and award costs tO the defendant. se 
7. If -any difficulty arises in giving effect to the provisions of this Ast, the Provineial 
i a : Govdrnmant may,-as occasion may arise, by order: do any- 
Power to remove dificul- thing which appears to them necessary for the purpose of 
tles:- ` : - removing the eulty. - < 


- = -w 
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THE MADRAS PRESERVATION OF PRIVATE FORESTS AOT, 1946. 


` 
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“Aor No, XVII or 1948. a 
[29th Ootober, 1948. 


An Aot to provoni the tndteormméinate desiruction of private foresis and sintorforenos wiih 
owstomary and prosonipiwve righis ihorom and for certain other purposes. 


Wrrrsas it is necessary, pending turther legislation, to prevent the indiseriminate 
destruetion of private forests and interference with customaty and prescriptive rights therein ; 

AND WHEREAS it is necessary to make provision for certain other purposes also; 

‘ "it is hereby enacted as follows :— 
Short title, application, 1 (1) This Act may be called Toa MADRAS PRESERVA- 
commencement and duration. TION oF PRIVATE Forzsts Aor, 1946. N 

(2) It applies— 

(4) to private forests in the districts ofp Malabar and South Kanara having a conti. 
guous area exceeding 100 acres and owned by 8 single person or by more than one person 
oimtly ; 

. ce to forests situated in esbates as defined in the Madras Estates Land Act, 1908, 
in the Provinees ot Maddas; y 

(#4) to private forests mituated in other areas in the Province of Madras and having 
n contiguous area exceeding 100 acres which may be declared by the Provincial Government 
to be forests for the purposes, of this Act by notification in the Fort St. George Gascite. 
but does not apply to reserved forests constituted under the Madras Forest Act, 1882, and 
lands at the djsposal of the Government as defined in that Act. 

(8) It shall come into torce at once. 


~ (4) It shall remain in force for a period of two years, but the Provincial Govern- 
ment may, trom time to time, by notification in the Fort St. George Gasetis, extend this 
period by a further period or periods not exceeding two years in the aggregate if, in the 
opinion of the Provineial Government, it is expedient so to do. 


l 2. In this Act, unless there is anything repugnant in the 


(a) ‘forest’ includes waste or communal land containing trees and shrubs, pasture 
land and any other class of land declared by the Provincial Govermfnent to be a forest by 
notification in the Fort St. George Gasetic. 

Beplanation—For the purposes of this clause, ‘communal land’ means any land of 
the description mentioned in sub-clause (a) or sub-clause (b) of clause (16) of section 
ot the Madras Estates Land Act, 1908. 4 

. (b) ‘owner’ in relation to a forest includes- a mortgages, lessee or other person 
having right to possession and enjoyment of the forest; - 

(o) ‘person’ imeludes a Hindu undivided family, a Marumekkattayam terwad of 
- tavarhi and an Alfyasantana family or braneh. 


f 3. (1) (a) No owner of any forest shall, without the 
Presgrvuiion of private previous sanction of the District Collector sell, mortgage, 
forests. = otherwise alienate the whole or any portion of the 
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Keplanation.—Nothing jn this sub-section shall be construed as preventing the owner 
from selling or otherwise dealing with the right to gather and remove forest produce other 
than trees and timber in the usual or customary manner, tor a period nop exeesding two 

(b) Any alienation made on or after the 16th August, 1946 in contravention of elause 
(a) shall be null and void. | 


(2) No owner of any forest or any person claiming under him, whether by virtue of 
a contract, hoenee or any other transaction entered into before or after the commencement 
‘of this Act or any other person shall, without the previous permission of the District Ool- 
leetor, cut trees or do any aet likely to denude the forest or diminish ita utihty as a forest: 
Provided that no contained in this sub-section shall apply to the removal of dead 
or fallen trees or to any act done for the usual or eustomary domestic purposes or for 
making agricultural implements. 
(8) Notwithstanding anything contained in sub-section (1) or sub-section (2), the 
Provincial Government may exempt any foies or class of forests or class of troes therein 
“from all or any of the provisions of this section. 


4. Any person aggrieved by an order under clause (a) of sub-section (1) of sestion 8 

or under sub-agetion (2) of that section in regard to the 

Appeals. sanction or permission referred to in that clause or sub-section 

l may, within two months of the receipt of such order, prefer 

an appeal in writing to the Provincial Government. The Provinelal Government shall pass 
such orders on the appeal as they may think fit. 

6. (1) All sults, proceedings in execution of decreas or orders and other proceedings 

including proceedings by way of appeal or revision, in which 

Stay of certain civil and a claim to customary or prese:iphve rights in a forest is 

proceedings. involved and all criminal proceedings in respect of offences 

whieh are of the nature deseribéd in Chapter XYII of the 

Indian Penal Code and arise out of any act done in exercise or assertion of such ¢ustomary 

or prexriptive rights and which ere pending at the commencement of this Act pr may be 

instituted thereafter shall stand stayed and shall not be proceeded with until after the exp- 

ration of tlis Act. 

(2) Notwithstanding anything contained in mb-sectlon (1), the Provincial Govern- 
ment may direct that any suit or proceeding or class or classes thereof stayed under sub- 
section (1) shall be proceeded with from the stage whieh had ben reached when the suit 
or pioceeding was stayed. 

S 6. If, in the opinion of the Provincial Government, 14 
a a regu is necesgary for the preservation of a forest or forests they 
j may, by notification in the Fort St. George Gasette— 

(+) prohibit or regulate the" aolng of any act ljkely to be detrimental to the preserva- 

tion of such forest or forests; 


(W) regulate the exercise of customary or preseilptive rights in such forest or 


7. (1) Whoever contravenes the provisions of sub-section (1) or sub-section (2) of 
section 8 or any of the terms of a notification under section 
Penalties 6 shall be punishabls with imprisonment whigh may extend 
Í to two years or with fine which may extend to five thousand 

rupees or with both. 

(2) Notwithstanding anything contained in section 82 of the Oode of Criminal Proce- 
dure, 1898, it shell be lawful for any Magistrate of the first elass, specially empowered by 
the Provinelal Government in this behalf, to impose a sentence of fine axceeding one 
thousand rupees. : 

8. No prosecution shall be instituted against an - 

Institutjon of prosecutions. son without the sanction of the Distrlet Collector. TU 
8. No order of the Provincial Government or the Dis 
Bar of sults. trict Collector under this Act and no notification issued by 
the Provinclal Government under section 6 shall be liable to 

be questioned Im eny Court of law. 


10. (1) The Provincial Government may make rules 
Power to make rules. for carrying out the purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules may pro- 
yide for— 

(a) the classes or kinds of trees which may be permitted to be cut and the girth of 
sach trees; = E 

(b) the terms and conditions subject to which permissions may be granted; 

(a) the procedure to be followed by the District Oolleetor before granting permissions. 

IA 
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11. All sulta and proceedings stayed under this Act shall, 

Continuance of suits and after the expiration ot this Act, be proceeded with, subject 

after the expi- to the provisions of any lew which may then be in force, 

from the-stage which had been reached when the sult or 
Proceeding was stayed. 

12, If any difficulty arises in giving effect to’the pro- 
Power to remove dificul- visions of this Act, the Provincial Government may, as oseca- 
ties, sion may arise, by order do anything whieh eppears to them 

necessary for the purpose of removiug the difficulty. 
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NOTES OF RECENT- GASES. - 


Chandrasekhara Aiyar, 7F. Thammayya v. Sathamma. 
28th March, 1946. S. A. No. 23963 of 1945. 
Registration Act (XVI of 1908), section? 4qg—Partition list inadmissible for want of 

registration—Oral evidence cannot be permitted to prove partition, < 

Where a partition is evidenced by a deed or list which is inadmissible in evidence 
for want of registration, oral evidence cannot be permitted. 

Hoek 2 M.L.J. 164: 1.L.R. 1945 Mad. 160 (F.B.), relied on. 

1946) 1 M.L.J. 295: L.R. 79 I.A. 28 (P.C.), distinguished. 

P. Somasundaram for Appellant. y Y 

P. ees Reddi for Respondent. 

K.S. — l 
Horwill and Shahab-ud-din, 77. Mari Goundan v. Nachiappa Chettiar. 

10th April, 1946. A.A.O. No. 357 of 1945. 

. Provincial Insolvency Act (V of 1920), section 4—Scope of jurisdiction under—JSale 

of right, title and interest of insoloent—Application of buyer for removal of obstruction and 
delivery of possession— Jurisdiction to decida. 

Where the Official Receiver has sold the right, title and interest of the insolvent 
the purchaser secking to obtain possession can apply for the removal of any 
obstruction and delivery of properties. It cannot be said that the Insolvency 
Court has no jurisdiction under section 4 of the Provincial Insolvency Act to enquire 
into this question. The Insolvency Court does*not lose jurisdiction to enquire 
into a matter merely because it is not necessary for the administration of the estate 
that the question should be decided. Section 4 empowers the Court to decide 
all questions whether of title or priority or of any nature whatever which the 
Court may deem it oxpedient or necessary to-decide for the purpose of doing 
complete justice. | ar 

T. V. Ramanatha Atyar and T.S. Venkatarama Aiyar for Appellant. 

S. Panchapakesa Sashi, P. S$. Ramachandran and T. R. (eens Atyar for Res- 


pondents. 
K.S. ; EA 

Horwill and Shahab-ud-din, 77. The Official Receiver, Ramnad v. 
17th April, 1946. Lakshmanan Chettiar. 


A.A.A.O. No. 5 of 1945. 

Hindu Law—Custom—Nattukottat Chetty commumitp—Stridhanam of bride invested 
with her husband—Nature of interest of her children in it—Husband if debtor or trustee. 

In the Nattukottai Chetty community the children do not have a joint interest 
with the mother in the stridhanam fund given to her on marriage. The mother 
is solely entitled to the fund and where she lends the money to her husband it cannot 
be said that it constituted a trust fund for the benefit of her children which can 
be claimed, on the insolvency of her husband. The insolvent must be regarded 
as merely a debtor of the wife and not as a trustee for the children. 

Case-law discussed. i 

K. Bashyam and R. Viswanathan for Appellant. l 

R. Gopalaswami Ayyangar and P. Mrithyunjaya diyar for Respondent. 

K.S. : as 





Horwill and Shahab-ud-din, JJ. ° Patan Alikhan, In re. 


18th April, 1946. R. T. No. 15 of 1946. 
(Cr. App. Nos. 158 and 123 of 1946) 
and Or. R. C. No. 307 of 1946. 
Criminal Procedure Code (V of 1898), sections 367 and 537—Sessions case—Succseding 
Fudge—tlf can pronounce a f in case heard by his predecessor—Conviction—Legaltty. 
Section 537, Criminal Procedure Code, does not authorise a succeeding Sessions 
udge to pronounce a judgment of his predecesor who has heard the Sessions - 
case. The moment the predecessor hands over charge to his successor he becomes 
officio and has no jurisdiction to write a judgment and the successor has no 
jurisdiction to pronounce a judgment based on evidence recorded by his predecessor. 
The “ presiding officer ” referred to in section 367 (1), Criminal Procedure Code, 
means the presiding officer at the trial, who is assumed in the section to have written 
and pronounced his judgment while still holding the same office. A conviction 
by the succeeding Sessions Judge is illegal and must be set aside. 
V. Rajagopalachari, K.S. Fayarama Aifar (for A. Bhujanga Rao and M. Sundaram) 
and S. A. Seshadri Ayyangar for the Accused 


The Assistant Public Prosecutor (A. S. Sivakaminathan) on behalf of the Crown. 


K.S. 
Kuppuswami Ayyar, fF. i Rathan Lal, In re. 
25th April, 1946. Crl. R. C. No. 1085 of 1945. 
(Crl.R.P. No. 1007 of PA 
Hoarding and Profitesring Prevention Ordinance (XA XV of 1949) —“ Deala °’ — 


Inter pretation—Manager—lf “ dealer ”. l 
The manager is only an employee of the ARE and cannot be said to be 


the person carrying on business and is not le to conviction as a “dealer” 
under the Ordinance. j 


V. Rajagopalachari for Petitioner. 
The Public Prosecutor (V. L. Ethiray) on behalf of the Crown. 


K.S. SE 
Happell,-F. Abdul Sabbar v. Jamal Mohideen Sahib & Co. 
26th April, 1946. C.R.P. No. 1417 of 1945. 


Practice—Court-feo—Fiesh valuation after registration of suit— When proper. 

Mere registration of the suit cannot be taken to be a decision that the court- 
fee paid was correct. It is open to the Court to have a fresh valuation made when 
there was no considered order on the question of the court-fee payable before 
registrat’‘on of the suit. Decision in C.R.P. No. 1366 of 1945, followed. 

E.A. Viswanathan for Petitioner. 

The Government Pleader (K. Kuttikrishna Menon), John and Row and V. Srirama- 
murti for Reapcndents. 

K.S 


Chandrasekhara Atyar and K ami Ayypar, FT. Mariappan, Jn 1¢. 
28th May, 1940. R. T. No. 51 of 1946. 

Government of India Act (1935), section 205—Granting or withholding ces tificates— 
Procedure—Duty of High Court. 

The High Court can grant a certificate under section 205 of the Government 
of India Act only in cases where a substantial question of law as to the interpretation 
of the Government of India Act or any Order in Council made thereunder is 
involved ; in other cases a certificate cannot be issued. The section casts on the 
High Court the duty to consider in every case, of its own motion, whether any 
such question is involved and to give or to withhold a certificate accordingly. 
When the High Court says nothing about a certificate and do not grant it, it means 
that on the materials then before the Court, no such question as would warrant 
the grant of a certificate is involved. It is not necessary in each case to say in so 
many words that the High Gourt withholds a certificate. ‘The High Court is under 
no obligation to say something in express terms as to what is ils intention with 
regard to the power conferred under section 205 of the Government of India Act. 

V. V. Radhakrishnan and V. N. Jagannadha Rao for the Accused. 

The Public Prosecutor (F. L. Ema) on behalf of the Crown. 

K.S — 
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Yahya Alt, fF. ° Raghava Mannadiar v. Thayyunni Mannadiar. 

29rd April, 1946. C.R.P. No. 55 of 1946. 

Civil Procedure Code (V of 1908), section 151— Jurisdiction to amend a decree which 
has been confirmed or varied on appeal. 

‘Fhe jurisdiction ofa Court of first instance to amend its decree is ousted by 
the confirmation, modification or variance of such decree on appeal. 

C. Unikanda -Menon for Petitioner. 

D. A. Krishna Variar and C. Vasudsoa Mannadtar for Respondent. 

K.S. — 
Yahya Alt, J. - Appu alias Theyyan v. Kochunni Nayar. 
24th April, 1946. C.R.P. No. 1235 of 1945. 

Civil Procedure Code (V of 1908), section 115—Order refusing to excuse delay in filing 
an appeal— Not open to reviston. 

An order refusing to excuse delay i in filing an appeal is not open to revision. 


A.L.R. 1914 Mad. 149, followed. Even viewed as an order declaring the appeal 
to be time barred it is not revisable. [See Ruling of Sankaran Natr and Sadasiva 


Arar, FF., in L.P. Appeal No. 82 of 1911.] 
C. K. Viswanatha Atyar for Petitioner. 
K. Kutitkrishna Menon and V. Balakrishna Erad: for Respondent. 


K.S. 
Yahya Alt, J. Veerabhadra Rao v. Sambasivaramaraju. 
25th April, 1946. A.A.O. No. 539 of 1945. 


Civil Procedurs Code (V of 1908), section 65—Sale of same item of property to different 
persons in execution of different decrees —Rights of rival purchasers—Priority. 

A property shall be deemed to have vested in the purchaser in the sale in 
aes Of a decree from the time when the property is sold and not from the time 
when the sale becomes absolute by being confirmed. Accordingly, where the same 
item of property is sold in execution of two different decrees to different persons 
the p r under the earlier sale gets a prior title though his sale is confirmed 
two days later than the subsequent sale in fayour of the purchaser in execution 
of the other decree. Illustration in Mulla’s Civil Procedure Code, 11th Edition, 


page 265, propounds an erroneous view of law. 
P. V. Vallabhacharuylu for Appellant. 
Kasturi Seshagiri Rao and Kasten Swaprasada Rao for Respondent. 


K.S. —— 
Bell, F. _Chinnasami Thanjiroyar v. Pichai Maricar. 
26th April, 1946. a C.R.P. No. 705 of 1945. 


Practice—Wihitness disclosing during his examination existence of some account books 
of his—Court if can order him to produce them and inflict summary penalty of fins for thetr 
non-production. 

In a Civil suit, where a witness discloses, accidentally perhaps and may be 
to the surprise of the counsel who had called him, that he has in his possession books 
of account which may throw light on the case, it is for that counsel to take steps 
to see that they are produced as soon ossible lest their non-production, after 
the fact of their existence has been EA by his own witness, leaves the Court 
to draw an inference against his client and endangers his whole case. It is not 
a matter for interference by the Court, beyond, may be, a suggestion that the p 
concerned might do wellto cause the production of the books. Ifeither A 
needs the assistance of the Court in procuring documentary evidence the Court 
may make orders in accordance with the rules (Order XIII and Order XVI, Civil 
Procedure Code). In proper cases the Court may inflict penalties on those who 
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disobey orders made in'accordance with the rules. Butthe Court cannot summarily 
inflict a fine upon, the witness for non-production of the accounts and on deul 
order his property to be sold. Such an order paa without jurisdiction a second - 
appeal is not barred. Section 104 (A) of the Procedure Code eee only 
to orders made under any of the provisions of the Code. , 

Limits to power under section 165, Evidence Act to order production of docu- 
ments pointed out. 

S. Ramachandra Atyar for Petitioner. 


K. V. Ramachandra Aiyar for Respondent. 


K.S. 
Rajamannar, J: a Elaya Pillai o. Ramasami Jadaya Goundan. 
26th April, 1946. C.R.P. No. 28 of 1946. 


Impartible estate—lf holder can sus for declaration that his lease and promissory mote 
were not binding on the successor—Stat by holder for declaration that a promissory nots and 
‘Lease executed by him were not binding on him on the ground that they were vitiated by coercion, 
undue influence and fraud—Death of plaintiff—Legal representatives if can amend plaint 
by saying that the lease and promissory nots were not binding beyond ths li EENE el kr 
cessor tn the absence of necessity. 

Where a plaintiff, the holder of an -impartible estate, sues for a leba 
that a promissory note and lease executed by him in favour of the defendant were 
not binding on him as they were vitiated by coercion, undue influence and fraud, 
his successor impleaded as legal representative cannot amend the plaint by sa 

“that the lease and promissory note were not binding nd the Ta ine o 
predecessor in the absence of necessity. Itis not open to the holder of an eer 
estate to institute a suit for a declaration that an deon made by him is not 
binding on his successors after his life time. aoe M.L.J. 65, distinguished. As it 
would not have been open to the original plaintiff to raise such a plea the legal 
representative cannot raise it either. Moreover the amendment will introduce 
a cause of action different from that on which the suit was originally laid. 

42 M.L.J. 43, relied on. 

I.L.R. 48 Gal: 832 (P.C.) referred to. 

K. S. Sankara Atyar for Pet#tioner. 

The Advocate-General (K. Rajah Atyar) and K. Srinivasan for Respondent. 

K.S. — 

Chandrasekhara Aiyar and Kuppuswami Arar, FF. Nachimuthu Goundan, Jn re. 
28th May, 1946. ` R.T. No. 6o of 1946. 

Penal Code (XLV of 1860), sechon 34—Applicability—Essentials—Common eae 

developing in the course of offence—Conoictton of all the accused—Propniety. 
~ The decision of the Privy Council in Mahbub Shak v. Emperor, (1945) 2 M.L.J. 
144 ‘is warrant only for the proposition that it is not enough to attract the provisions 
section 34 of the Indian Penal Code that there was the same intention on the 
-part of several people to commit a particular criminal act or a similar intention 
Pat i it is necessary before the section could come into play that there must be a 
pre- plan in pursuance of which the criminal act was done. Their Lordships 
do not rule out the ey of a common intention developing in the course 
of events though it might not have been present to start with, nor do they say that 
the intention cannot be inferred from the conduct of the assailants. The question 
whether there was such an intention or not will have to depend in many cases on 
inferences to be drawn from the proved facts and not on any direct evidence about 

a preconceived scheme or plan which may not be available at all. 
K. S. Fayarama Atyar, C. K. Venkatanarasimham, KX. Narayanaswamt, V. V. Radha- 

krishnan, and M. Srimvasagopalan for the Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Grown. 
K.S. 
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Chandiasekhara Aiyar, F., Annamalai Chettiar and others v. Kuttigan 
8th July, 1946, , ` alias Muniappa Naicken and others. 
k S.A. No. SE E 
Madras Estates Land Act (J of 1 , Sections 140 and 18 ‘wit by Mittadar against 
Dasabandamdar wen Kapa a of parece a A ction of Civil 
Court whether barred—Repairs effected in pursuance of order under Madras Railway Protection 
Act (IV of 1886)—Dasabandamdar—If liable for expenses incurred by Mittadar. = 
The Collector of the District acting under the Madras Railway Protection 
Act called upon the Mittadar to-effect various repairs to a tank, for ensuring the 
safety of the Railway line. The Mittadar effected the repairs, and sued to recover 
the cost of repairs from the Dasabandamdar. It was found.that while some portion 
of the work consisted in normal repairs to the tank, the substantial portion of it 
consisted in extending the weir for the purpose of protecting the Railway line. 
Held, (1) that the jurisdiction of the Ciyil Court was not ousted under sections 140 
and 189 of the Estates Land Act as those sections will apply only if orders had been 
passed under the preceding sections 196 to 199 ; i 
(2) and that the Dasabandamdar was under no obligation to effect repairs 
required for the protection of Railway and that the claim of the Milladar could 
succeed only to the extent of normal repairs, and that the rest of the claim should 
be disallowed. 
Ch. Raghava Rao for Appellants. 


T. L. Venkatarama Aiyar, for Respondents. 


K.S. 
Horwill, J. Venkatasubbiah v. Achattiar. 
8th July, 1946. _ _G.R.P. No. 1186 of 1945. 


Civil Procedwe Code (V of 1908), Order 21, rule Bg— Deposit by debtor mentioning 
poundage and commission which together exceeded the amount mentioned as due in the sale 
warrant—Siufficiency. 

A judgment-debtor applying under Order 21, rule 89, to have a sale in exc- 
cution set aside has to deposit the amount specified in the proclamation of sale. 
It is unnecessary to pay anything beyond the amount shown at the time of filing 
his petition though it will be neceuary for him to pay the other sums due as poundage, 
etc., before the Court sale is set aside. It is immaterial that certain amounts were 

ecifically mentioned to be due as poundage and commission in the particulars 
of deposit. The particulars of deposit must be treated as merely for the purpose 
of showing how the figure had been arrived at and not as amounting to an appro- 
priation under the various heads so as to preclude the Court from -holding that 
a sufficient amount had been paid. 

21 M.L.J. 631, considered. 

It cannot be said that the judgment-debtor cannot be allowed to take advantage 
of a mistake made in the proclamation of sale as tb the amount. | a 
A.I.R. 1934 Lah. 790, dissented from. 

The amount shown in the proclamation of sale is the amount that has been 

judicially determined and is therefore binding on the: partics unless they get it 

altered. The burden is not on the judgment-debtor of checking the figure judicially 

determined. , 
S. Panchapakesa Sastri and T. V. Viswanatha Atyar for Petitioner. 

A. Bhujanga Rao and D. R. Krishna Rao for Respondents. 


K.S. 
gies 
Kuppuswami Ayya, J. Rosayya v. Rosayya. 
Bth July, 1946. S. A. No. 1305 of 1945. 
Practice—Second appeal—Judgmeni referring to evidence admissible as agatnst one of 
the defendants but not against the others—Interforence—Envidence Act (I of 1872), section 
157—Recital in document execuled by witness as to possession—lIf corroboi alive evidence. 
NRC 
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A document which is admissible in evidence as against a particular individual 
has necessarily to be referred to in the judgment, and it cannot be said that, 
merely because the judgment makes reference to a particular document which is 
admissible astagainst one of the defendants, the judgment as against the other 
defendants is based on that document so as to warrant interference in second 
appeal especially when there is other evidence also to support the judgment. Where 
one of the executants of a document has been examined as a witness the recital in 
the document about the property in dispute can be relied upon as corroborative 
of the evidence given by the party to the document. 

Ch. Raghava Rao for Appellants.. 

P. Satyanatapana Rao for Respondents. 


K.S. n 
Horwill, F. Chella M oe v. Chola Muthriyan. 
8th July, 1946. . R. P. No. 1111 of 1945. 


Practico—Partition swii—Preliminary decres that plaintif was entitled to his share 
fres of the encumbrance set up by a mortgages from other coparcensrs—Final decree—Notice 
to contesting morigagee—If essential. 

Where in a suit for partition a preliminary decree is passed and in conformity 
with the customary practice a final decree is not passed immediately but the suit 
is closed temporarily until reopened at the instance of the decree-holder, it will be 
necessary in the interests of justice that every person who was a party to the suit 
should receive notice that the Court intended to continue the suit and pass a final 
decree. Notice is esse tial to a contesting mortgagee before final decree is 
passed. 
M.S. Vaidyanatha Atyar for Petitioner. 
T. V. Ramanatha Aiyar fur Respondents. 


K.S. ee 
Chandrasekhara Atyar, 7. Elumalai Reddi v. Krishnaswami Naidu. 
gih July, 1946. S. A. No. 1905 of 1945. 


Contract—Agreemsnt to sell immovable property—Time if of the essence of the contract 
—Presumption—Nature of. 

That time is not the essence of the contract in cases relating to agreements 
to sell immovable PORAN is onFy a presumption, capable of being rebutted. It 
can be dislodged by progt of surrounding circumstances from which it could be 
inferred that in a particular case, the time limited was intended by the parties 
to be enforced. ere only a small sum still remained to be paid by the vendee 
as balance of the consideration for the sale and he had as much as one year’s time 
for payment, 4 is not a case where the presumption can well be invoked by the 
vendee suing for specific performance. 

I.L.R. 40 Bom. 289 and 30 C.L.J. 224, considered. 

K. Umamaheswaram for Appellant. 

N. Panchapakesa Aiyar for Respondent. 


K.S. — 
Horwill, 7. Venkata Reddi v. Dasaradharamamurti. 
15th July, 1946. C. R. P. No. 421 of 1945. 
uccession Act (XXXIX of 1925), section 214 (2)—Decres for arrears ee 


enl o ia 
cultural land, interest thereon and costs—Executability by legates of decres-holder ee 
succession certificate. 

A legatee of a decree-holder can execute a decree for rent in respect of land 
used for agricultural purposes, interest and costs, without a succession certificate. 
The decree cannot be said to be one for the payment of a debt and the original 
character of the liability is not altered. The interest may be regarded 
ag an accretion to the rent and costs are a consequence of a ESE suit. pda 

18 I.C. 495, referred to. a 

Alladi Kuppuswam: for Petitioner. 

K. Umamaheswaram for Respondent. 


K.S. 


E 
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Kuppuswami Ayyar, 7. -  Komaraswami Goundan v. Easwaramurthi Goundan. 
8th July, 1946. 5 A. A. A, O. No. 231 of 1945. 

Provincial Insoloency Act (V of 1920)—Sale of property in execution of mortgage decres 
—Privats sale of same property by Official Receiver for a higher price and deposit of such 
monsy for setting aside the prior sale in execution—Subsequent offer by other creditors of still 
larger amounts—If ground for setting aside the private sale by the Official Receiver. | 

Where the Official Receiver entered into an agreement with the leave of tho 
Insolvency Court for a private sale to a creditor of property which had been sold 
in execution of a decree against the insolvent and awaiting confirmation and 
utilised part of the consideration for depositing into Court for getting the execution 
sale set aside, the Court will not be justified in interfering with vach a sale merely 
because some other rival creditors taking advantage of the execution sale being 
set aside offered to buy the property at a still higher price. Merely because a 
sleeping creditor wakes u andi ef ha amount, the Court will not be justified 
in interfering with the sale especially when it had taken due care and had satisfied 
itself about the need for the agreement entered into by the Official Receiver. 

J. R. Alwar Naidu and G. R. Jagadisa Aiyar for Appellant. 

D. Ramaswami Aiyangar and S. Kuppuswami for Respondent. 

K.S. —— 


Kuppuswami Ayyar, 7. Lakshmayya v. Venkateswarulu. 
gih July, 1946. S. A. No. 1740 of 1945. 
Hindu Law—Contract for sale of family property by manager—Specific performance 
—If can be refused on the ground that there are minor coparcaners—Alienations by guardian 
of minor and alienations by manager of joint Hindu familp—Distinction. 

So far as alienations by guardians of minors are concerned it is now well estab- 
lished that specific performance of such a contract can be refused in the discretion 
of the Court if the minor should object to it on the ground that there is no mutuality. 
But such objection cannot be raised in respect of contracts entered into by persons 
on behalf of joint Hindu families even though some of the members of the joint 
Hindu family were minors. Accordingly in the case of contracts entered into by a 
manager of a joint Hindu family on be of the family, thè contract ‘could be 
specifically enforced even against the minor members of the family. - 

I.L.R. 57 Cal. 268, not followed ; M.L.J. 412 and (1944) I M.L.J. 147, 
distinguished ; 4 M.L.J. 9; 23 M.L.J. 610; a) 2 M.LJ. 653; I.LR. 47 
Mad. 692; 2 P.L.J. 513; I.L.R. 57 All. 974 and 39 Cal. 2932, relied on; I.L.R. 
1940 Mad. 852, referred to. ` 

The Court will not be justified in using its discretion and ing specific 
performance and directing the plaintiff to receive the money paid by him in 
respect. of the debts found to be binding on the sons of the manager. 

Konda’ Kotayya for Appellant. 

P. Somasundaram for Respondent. 

K.S. 

Horwil, FJ. ` Krishna Rao v. Krishnammal. 
gih July, 1946. G. R. P. No, 118 of 1946. 

Court-Fees Act (VII of 1870), section 7 (iv) (d)—Madras proviso—Applicability. 

Where in a suit against her son praying for an injunction to restrain him from 
interfering with her possession of the suit house, the de daa in effect denied the 
plaintiff’s absolute right in the suit house, y ce 
Held, that the Madras proviso to section 7 (iv) (d) of the Court-Fees Act would 
apply. 

K. C. Srinivasan for Petitioner. 

The Government Pleader (K. Kuttikrishna Menon) and K. Subba Rao for Res- 
po ndent. 

K.S. 

NRG 
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Horwill, J. : Varadaraja Áyyar D. Kailasam Ayyar.” 
10th July, 1946.: . : S. A. No. 726 of 1945. 
Registration —Mistake in entering a.charge or morigage in the wrong book-—Subssquent 
alienge-If bound by the charge or mortgage. - ny ees 
The fact that the registration department makes a mistake in entering a chargé 
or a mb in the wrong book does not invalidate the mortgage. Where a 
subsequent ee abstained from making any enquiry or search, the previous 
charge or mortgage though entered in a wrong book would be binding on him as 
he must be deemed to have had notice. The later alienee cannot be said to be 
injured by the negligence of the earlier charge-holder when he made no enquiry 
of any kind but contented himself by the mere asseveration by the alienor that there 
was no encumbrance on the p . If the ae ala alienee had applied for 
an encumbrance certificate and n told that there was none and had taken 
on that representation by the Registrar then he could say that he was injured by 
the negligence of the earlier encumbran€es. 
N. A. Krishna Aiyar and S. R. Subramanyam for Appellant. 
N. R. Sesha Aipar and S. Venkatachala Sastri for Respondent. 


K.S. = E 
Tahya Ali, F- Kondala Rao, In re. 
18th July, 1946- Cr. R. C. No. 219 of 1946. 


(Cr. R. P. No. 212 of 1946). 


Drugs Control Order (1943), section g (a) read with Defence of India Rules, rule Br (4) 
as it stood before its amendment on 17th July, 1945—Sale in contravention of Control Order 
by servant or agent of dealer—Liability. : 

Section g (a) of the Drugs Control Order refers only to wholesale or retail 
dealers and not to their servants or clerks. Rule 81 of the Defence of India Rules 
does not carry the- matter further. The rule was amended on 17th July, 
194%, so asto bring within the operation of section. 9 of the Drugs Control 

er, servants, agents, etc. But until the date of such amendment persons other 
than wholesale or retail dealers were not within the purview of the Drugs 
Control Order. The case cannot be brought within the purview of rule 127 of 
the. Defence of India Rules (making: the abetment or attempt to abet, a contra- 
vention of the provision) and a conviction based on that rule where the charge 
did not refer to mile 121 at all is unsustainable. 

K. Krishnamurthi for Accused. 


The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown, 
K.S. | 


Horwill, J. i Muthukrishnayyar v. Velammal. 

38ih Fuly, 1946. C. R., P. No. 609 of 1945. 

Contract Aci (IX of: 1872), section 7o—Co-owner incurring expenses Sor repairs and 
improvememt of irrigation well—Right to recover contribution from the other co-owners, 

A co-owner incurring expenses for repairs and improvement to an irrigation 
well though not with the consent of the other co-owners is entitled to recover contri- 
bution proportionate to their shares from the other co-owners who have enjoyed 
the benefits of the improvement. 

(1942) 2 M.L.J. 300 : I.L.R. (1943) Mad. 158 (F.B.), relied on ; 45 I.C. 786 
held to be no longer good law and not followed. 

V. Ramaswam Aiyar for Petitioner. 

G. R. Fagadisa Atyar and J. R. Alwar Naidu for Respondent. 

K.S. 





; 9. 
> Horpill, Jas |: <- Subramania Vadiar v. Sreenivasa Vadiar, 
tot July, 1946. | _ 5. A. No. 729 of 1945." 
Civil Procedure Cods (Vof 1908), Order 1, rule 8—Permission to sus on behalf of a 
body—lIf can be re-agitated in appeal. .  - gee ‘oe 


It cannot be said that when a Court-grants permission to a person to represent 
a body that decision is binding on the parties and cannot be re-agitated at any 
other stage of the suit or appeal; When a person who brings the suit is not entitled 
to represent the community at all, it is open to the appellate Court to hold. that. 
the trial Court ought not to have permitted the plaintiff to file the suit. © - ` 
7 : ae” Seer 
= ALR 1932 Bom. 65, distinguished: and 47- M.L.J. 560, relied on, — 
G.-S. Swaminathan for Appellant. l 4 
C. K. Viswanatha Aiyar for Respondert. 


“K.S. 
Chandrasekhara Atyar, J. Ramaswami 2. Sanyasi. 
10th July, 1946. S. A. No. 145 of 1945. 


Civil Procedure Gods (V of 1908), Order 92, rule 15—Suat proceeded with against 
defendant on the basis that he was insane with his wife as gumdian ad litem—Absence af 
inquiry—LEffoct on decres. 


When there is an application seeking the appointment of a guardian ad litem 
for a person alleged to be of unsound mind, an inquiry must be held and it is not 
open tothe Court to come to the conclusion without any suchenquiry that the person 
was insane. Where however a suit proceeded on the footing that the defendant’ 
was ipsane with his wife representing him as his guardian ad litem, if it could be 

‘shown that the defendant was aware of what was happening and took no 
either before or after the decree to protect his own aa al there is no reason why 
the law should be stretched in his favour or for holding that the decree under 
such circumstances is not binding on him. The mere absence cf an enquiry con- 
templated in Order 32, rule 15 will not render the proceedings an entire nullity. 


P. Somasundaram and P. Suryanarayana for Appellant. 
C. Rama Rao for Respondent. 


K.S. 
= TATER Mallikarjunudu v. Indo-Carnatic Bank, Ltd. 
15th Fuly, 1946. A. A. O. No. 664 of 1945. 


- . Res judicata—Persons brought on record as legal representatives in execution procesdings 


poi Lie parte—If barred from subsequently questioning the liability of the properties 
0. : l l 


` If there was no notice of attachment of the properties, to persons who were 
brought on record as legal representatives of the deceased judgment-debtor and 
if all that could be proved against them was that they remained ex parte when notices 
went to them for settlement of the terms of sale proclamation,-this would not prevent 
them by any doctrine of res judicata, constructive or otherwise, from subsequently 
raising the question of the liability of the properties for the debt. 

NRC 
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SEER. 46 Mad, 768 7 45 M.L.J. 346 (F.B.), relied on. (1944) 1 M.L.J. 494, 


CP. Somasundaram and P. Swyanarqyana for Appellant. 
` `S. Ramachandra Aiyar and K. Venugopala Aiyangar for Respondent. 


K.S. 
~ Horwill, J: Bengal Nagpur Railway v. Ramaswamy. 
17th July, 1946. S. A. No. 466 of 1945. 


Railways Act (IX of 1890), section 75-—Applicability—Goods loaded by. consignor 
in waggon but notin parcels or packages —E fect. - TE 

Section 75 of the Railways Act applies only when parcels and packages are 
delivered to the railway company, each, parcel or package containing articles of 
value exceeding Rs. 100. ` Where however there was no parcel or package and 
the articles (glass bangles) loaded in the waggon were declared and valued, so 
that the railway authorities saw what they were carrying, section 75 of the Railways 
Act will not apply and the damages that can be claimed for breakage of the goods 
cannot be limited to Rs. 100. 

C. Krishaaswami Aiyar instructed by King and Partridge for Appellant. ` 

B. V. Subramaniam for Respondent. l 


K.S. 
Horwill, F. Abbayee v. Suryanarayana. 
17th Fuly, 1946. G. R. P. Nos. 30 and 31 of 1946. 


Civil Procedure Gode (V of 1908), section 51 and Order 21, rule 40—Procedure to 
havs the fudgment-debtor committed to prison. 

Order a1, rule 40 of the Code of Civil Procedure makes the procedure quite 
clear when a decree-holder is desirous to have the judgment-debtor committed to 
prison. In the first place notice ‘must to him. Then if he fails to appear in 
answer to the notice, the Court may, if the decree-holder so wishes order his arrest, 
He is then brought before the Court which should take the evidence of the decree- 
holder in support of his application and give the judgment-debtor an opportunity 
of showing cause why he should not be committed to civil prison. en under 
sub-rule (3), tye Gourt may commit the judgment-debtor to detention in a ‘civil 
prison subject to the provisions of section 51. Section 51 contains the mandatory 
provision that the judgment-debtor shall not be committed to prison unless the 
Court is satisfied for reasons recorded in writing that the judgment-debtor should be 
committed to prison for one of the five reasons set out in the section. Under 
Order 21, rule 37 (2), where oY akan is not made in obedience to the notice 
the Court shall if the decree-holder so requires, issue a warrant for the arrest of 
the judgment-debtor. l a 

Where however the judgment-debtor did appear in obedience to the notice 
bút failed to appear on the adjourned date when the matter came up for inquiry 
and arrested but released when he was brought before the Court, on his 
undertaking to file an insolvency petition, he has nothing to complain of and the 
High Court will not interfere in revision on the ground that the warrant was issued 
without recording the reasons in writing. 

D. Narasaraju for Petitioner. 
M. V. Nagaramayya for Respondent. 


-p 


ta 
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Chandrasekhara Aiyar, J- ° - : . Mook PilJai-v.. Valevande Pillai. 
«18th July, 1946. A T a S. A. No. 194 of 1945. 
Givil Procedure Code (V of 1908), Order 1, rule 8—Applicability to appeals—Practice 
—Amendment—Plaint in individual ty—Amendmeni into one in a refnesentative capacity 
—If permissible at ths stage of i l 
Hindu Law—Reversioner party to transaction by widow—Estoppel. 


An amendment of a plaint can be made-at any stage so long as it does not 
alter the nature or the character of the suit or the cause of action and there is 
nothing which prevents a Court from permitting persons suing in their individual 
capacity to sue as representatives of a larger group, even during the stage of appeal. 

the appellate Court finds that an amendment of this kind which does not 
materially the substance of the suit is necessary in the ends of justice, it 
should be allowed to overcome a technical difficulty in the way of the plaintiffs. 
Order 1, rule 8 of the Code of Civil Procedure applies to appeals as ie suits. 


Where presumptive reversioners who were parties to a transaction and happen 
to be the actual reversioners, on the death of the widow, it will not be open to them 
to urge that the transaction does not bind them. Ofcourse ifitis a mere dees SUCCES- 
sionis there can be no estoppel ; but-if there was some antecedent title which was 
set up, and might prove good or bad ultimately and it was on the basis of this 
antecedent title, that the compromise was effected, then the transaction ceases to be 


a transfer of mere spes successionis and the doctrine of estoppel comes into play. 
k M.L.J. 459: I.L.R. 40 All. 487 (P.Q.) and L. R. 63 I.A. 155 (P.O), 
relied on. 


F. Ramaswami Aiyar and V. Minakshisundaram for Appellant. 
H. Rama Rao for Respondents. 


K.S. - : 
Yahya Ali, F. l Pathmavathamma, In re 
19th July, 1946. ` SON . Cra R. G. No. 1173 of 1945. 


e (Cr. R. P. No. 1089 of 1945.) 
Criminal Procedure Cods (V of 1898), section 133—Preliminary order under should 
not be made absolute without giving the party aggrieved opportunity to mest the charge. 
A preliminary order under section 133, Criminal Procedure Code, should not 
be e absolute without giving the party against whom it is made sufficient 
opportunity to meet the charge. i. cs 
M. V. Nagaramayya for Petitioner. ~~ saa oe 
The Public Prosecutor (V. L. Ethivay) on behalf of the Cro 


~ 


K.S. - "ES 
Yahya Ali, J. ` : _. Veerabhadraswamy, Ja re. 


a6th Fuly, 1946. . ; l Or, R. @. No. gor of 1946. 
7 : (Case Refd. No. 13 of 1946.) 
Criminal Procedurs Gods (V of 1898), section 197 and Madras Local Boards Act (XIV 
of 1920), section 227-A—President of Panchayat Board charged with misappropriating subs- 
criptions for war fund collected by kim—Sanction of Provincial Government—if essential 
for prosecution. 
The collection of subscriptions for the war fund cannot be deemed to be an 


ficial duty which had to be performed by the President of a Panchayat Board 
os much and it cannot be held that, after the war fund subscriptions had been collected 
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—presumably by. consent of: the respective subscribers—dnd “subséquently min 
appropriated, thé appropriation was while acting or p rting to act in dant srk 
of his official duty. Section 227-A of the Madras Boards Act is not-applicable 
to such a case and the previous sanction of. the Provincial Goverpment is not 
for the prosecution of the President of the Panchayat. Board.” Under 
section 227-A it is necessary that the act attributed to’the president should “have 
been done or purported to have been done in the discharge of an official duty. 


_ + The Public Prosecutor (F. L. Rthiraj) on behalf of the Crown; ~ ° ~ 


— 


IKS. o ee : | _f. | 
Yahya Ali, F. - -Executive Officer, Panchayat Board, Tadepalligudam v. 
goth July, 1946. = '  Ayodhyaramayya. 


; Cr. R. G. Nos. 145 and 146 of 1946. 
= (Cr. R. P. Nos. 139 and 140 of 1946.) 
Madras Local Boards Act (XIV of 1920), sections 193 and 207 and schedule VII, 
item (q)—Storage and boiling of paddy without licence—If offences. i 

The storage and boiling of paddy without a licence do not constitute offences 
under section 193 of the Madras Boards Act and they could not be punishable 
under section 207 of the Act. They cannot come under the residuary item (q) 
of schedule VII which speaks of a person generally “ doing in the course of any 
este phat anything which is likely to be offensive or dangerous to human 
life or health or property” in the absence of evidence to that effect. 

B. V. Subramanyam for Patitioner. 


S. Ramamurtis for Respondent. 


K.S. ; 
Yahya Alt, F. - - Executive Officer, Panchayat Board, ee ge 
gotk July, 1946. - : Ayodhyaramayya. 


Or. R. G. Nos. 91, 92 and 98 of 1946. 
(Cr. R. P. Nos. 88, 89 and go of 1946.) 

Madras Local Boards Act (XIV of 1920), sections 193 and 207-—Oceupisr burning 
bricks without licence—Owner of the place if can be liable. 

It is only using a place for an offensive or dangerous trade without a licence 
that is made an offence under section 193 of the Madras Local Boards Act. Burning 
bricks for private p does not require a license. Where there is no occupier 
the obligation to apply for and obtain a licence under section 193 ison the owner, 
but where there is an occupier who was responsible for doing the act or process 
which required a licence, it was for him to make the application and in either 
case, it is the particular delinquent that should be charged under the provisions 
of section 207 read with section 193. It is for the authority to make enquiries as 
to who actually. used the place for any of the ce purposes and to proceed 
against such person.. Accordingly the owner of a place cannot be convicted for 
the occupier burning bricks on it without a licence. l 

B. V. Subramanyam for Petitioner. - 

S. Ramamurihi for Respondent. 
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Chandrasekhara Atpar, J. Hairoon Bibi v. The United India Life Insurance 
15th July, 1946. Company, Ltd., Madras, 

° S.A. No. 364 of 1945. 

Insurance—Lapsed policp-—Insurance agresing to revive on payment of premium 

and penalip—Remitiance by monsy order —Dea of insured before amount reaching the company 


—Policy tf revived and tn force. 


On the non-payment of the quarterly premium due under an insurance policy 
on the due date or even within the period of grace, the assured wrote to the company 
asking for an extension of the period of grace and the company in reply asked him 
to send the premium and interest so that they could send him a receipt. The 
assured remitted the amount by money order from his village on 28th November, 
1939, and the amount reached the company on the goth November, 1939. But 
the assured died suddenly on the 28th Navember, 1939. Whena claim was made 
for payment of the insurance amount, the widow was met with the plea that as 
the assured was dead before the premium was actually received by the company 
the policy which had lapsed was not in force and that nothing was therefore due 
and payable to her. In the circumstances, 


Held: Tae letter from the company asking the assured to remit the amount 
connotes a remittance by post especially as the assured was a resident of an out 
of the way village and previous remittances by him were also sent by postal money 
order. Tae remittance by post is binding on the company. As soon as the money 
was put into the post office, following the demand of the company, the lapsed 
policy revived. Taat the remitter has under the Postal rules a right to instruct 
the Post Oise not to pay the money to the payee has nothing to do with the 
question. 

V. C. Viraraghavan for Appellant. 


K. S. Rajagopala Aiyangar for Respondent. 





K.S. — 
Horwill, F. Veeranna o. Satyam. 
a3rd July, 1946. 2 S.A. No. 1276 of 1945. 


Hindu Law —Ditcing girl con ninity —Legitimate pence ola promiscuous lifa 
— Son of —If entitled to rights of daughter's son under the H law—Ilegitimats offspring 
—Right of succession. 

S, a member of the dancing girl community died in 1896, leaving his widow 
P to whom he was lawfully married and two daughters (1) SA who died in 1907 
and (2) SB who died in 1938. Both these daughters led the ordinary life of women 
of their community and had children whose paternity was unknown. SA had 
only one daughter who had three offspring by promiscuous unions. SB had an 
only son X and three ik ee by promiscuous unions. A claimed the property 
of his grandfather S, as his daughter’s son in preference to the daughter’s daughters. 

Held: Since X was nota legitimate son of thedaughter SB, hecannot be 
considered under the Hindu law as the daughter’s son and he is therefore not 


entitled to the rights and privileges of a daughter’s son. I.L.R. 51 Bom, 784, 
I.L.R. 3 Pat. 152 and I.L.R. 48 Mad. 944, considered. 


Under the Hindu law when a daughter or son is referred to the law 
contemplated only a legitimate son or a legitimate daughter. Illegitimate children 
have no right at allin succession—except in two classes of cases :—(1) Illegitimate 
sons of a Sudra and (2) that illegitimate children of a common mother can inhesit 
from one another and from their mother and their legitimate descendants. 


V. Viyanaa for Appellant. 
V. Govindarqjachari and T. V. R. Tatachari for Respondent. 


K.S. 
NRG 
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- Horwill, J- -Nagayya v. Penukénda Co-operative Town Bank, Lid. 
29ih July, 1946. C.R.P. No. 423 of 1945. 

Limitation Act (IX of 1908), Article 96—Applicability— Mistake in sale held in exe- 
cution—Claim by auction purchaser for return of the purchase monsy—Limitation—S tarting 
‘hoink. 

In execution of an award in favour of a co-operative society a house was brought 
to sale. A reversioner of the last male holder of the property put in a claim petition 
which was dismissed. He filed a claim suit and succeeded in it on gist March, 
1938. An appeal was filed to the District Gourt which was dismissed on 4th April, 
1941 and the widow of the last male holder obtained possession from the auction 
purchaser on 7th April, 1943. The auction purchaser filed a suit on agrd January, 
1944, for the return of the purchase money. On a question of limitation, 


Held: (i) Article 96 and not Articlesg7 of the Limitation Act applied to the 
case. 


A.I.R. 1941 Mad. 742, relied on. 


(ii) Time began to run from gist March, 1938, the date when the decree 
of the trial Court was passed and not from 4th April, 1941, the date of the appellate 
Court decree. When the first Court passed its decree the plaintiff was informed 
and had knowledge that a mistake had been made. Although there was still the 
possibility that the appellate Gourt might reverse the decree of the first Court, 
yet the plaintiff continued to have knowledge and since the appeal was dismissed, 
the plaintiffs knowledge continued uninterrupted from the date of the decree of 
the trial Gourt. l 

I.L.R. 46 Cal. 670 (P.C.), 1922 M.W.N. 561 and I.L.R. 45 Bom. 582, referred to. 

V. S. Narasimhachar for Petitioner. 


Kasturi Seshagiri Rao for Respondent. 


" KS. l 
| Yahya Ali, F. Ramaswami Naicker 2. Rangaswami Naicker. 
and August, 1946. Cr.R.C. No. 1109 ‘of 1945. 


(Cr.R.P. No. 1026 of 1945). 

Criminal Procedure Code (V of 1898), sections 259 and 950-—Court to which warrant 
case. has been transferred after framing of charges—If can discharge accused when complainant 
is absent on date fixed for hearing. 

When there is a de novo trial under section 350, Criminal Procedure Code 
the charge already framed is not wiped out. In a warrant case where a charge 
has been framed the magistrate is not competent in the absence of the complainant 
to pass an order of discharge under section 259, Criminal Procedure Code, ignoring 
the charge already framed. Such an order of discharge even if it amounts to an 
acquittal must be set aside. 

~-  Sreramulu v. Vesrasalingam, I.L.R. 38 Mad. 585 and In re Ramanna, 65 M.L.J. 
791, relied on. 
~ Sardarkhan Sahib v.. Athanla, 47 M.L.J. 926 and Ramalingam Pillai, In re, 67 
M.L.J. 293 : LOR. 57 Mad. 1019, not followed. 
K.P. Raman Menon for Petitioner. 
K. Vesraswami for Respondents. 


The Public Prosecutor (V. L.. Ethtraj) on behalf of.the Crown. 
K.S. 
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Happell, F. - Narayanan Chettiar v. Ramanathan Chettiar. 
26th July, 1946. C.R.P. No. 675 of 1945. 
Transfer of Property Act (IV of 1882), section 6 (dd) and (e)—Transfer of a personal 
right to clatm arrears of maintenance—Voalidity—Transferee cannot bs tmpleaded as plaintif 
on eek of transferor pending her suit for arrears of maintenance. 


A wife filed a suit inst her husband for arrears of maintenance and died 
during the pendency of suit. But before she died she purported to assign her 
rights to past maintenance to her father, who applied to be brought on record as 
the second plaintiff in the suit. 


Held: The question of the wife’s right to maintenance at all, as well as the 
quantum of maintenance arose for decision in the suit. There was no question of 
a suit to recover an ascertained sum. ‘That being so, the plaintiff could not transfer 
a personal right to claim maintenance to her father. Accordingly the father’s 
application to be impleaded as second plaintiff must be dismissed. 


P. Mrithyunjaya Atyar for Petitioner. 
A. Umamaheswaram for Respondent. 


K.S. 
Chandrasekhma Atyar, F. Rangiah Chettiar o. Parthasarathy Iyengar. 
29th July, 1946. - S.A. No. 1457 of 1945. 


Contract—Contract to sell goods—If could be assigned by the seller— Seller s assignet 
if can sus for damages for breach of contract on refusal of tender of performance by him. 


A contract to sell goods could be assigned by the seller so as to enable the 
assignee to sue for damages for breach of contract on tender of performance by him. 


It is difficult to see any distinction in principle between the buyer’s right and 
the seller’s right on the subject of assignment. ‘The buyer is under an obligation 
to pay the price before he can ask for the delivery of the goods ; the seller is under 
an obligation to deliver the goods’ before he cam ask for the payment of the price. 
The one right is as much anactionable claim as the other and a transfer is permitted. 
There is no objection to the seller ge some one else on his behalf to deliver the 
goods to the buyer and there can equally be no objection to his being authorised 
to file a suit as the seller’s deputy or nominee or agent to enforce his rights. It 
is not a transfer of a mere right to sue for damages ; it is a transfer of the rights 
under a contract which is still to be performed on both sides—not after it was broken 
and a claim for damages has arisen. 


Such contracts are being assigned every day in the Madras market and has 
almost grown into a commercial usage. 


The Advocate-General (A. Rajah Aiyar) and V. Seshadri for Appellant. 
V. Govindaragjachan and A. Ramaswami Atyar for Respondent. 


K.S. 
Chandrasskhara Aiyar, F. Satyanarayanamurthi v. Veeranna. 
29th July, 1946. A.A.O. Nos. 431 to 433 of 1945. 


Practice—Partiiion swt—Right of defendants to ask for the determination of their shares 
and delivery over to them. 
In a partition suit, every coparcener, be he Sug) posure? defendant, is really 
in the position of a plaintiff and he can ask for the termination of his share and 
NRO 
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its delivery over to him: at any time. There is no rule that there should be only 
one:preliminary décree insa partition suit and not more. It is not necessary to 
drive the defendants to separate suits. Itis we to them to apply for determination 
of their ‘shares’ and delivery’ sper hae to paming of a preliñinary dectee in 
favour ‘of the plaintiff. 

P. Somasundaram for Appellants, 


`B, y. sa and K. Bhimasankaran Dr Ropdenit: 


: rar 


Kuppesmami Ayfor, F` | = Kamaraju v. Mallayya.. 
= goth: Fuly, 1946. l S.A. No. 738 of 1945. 


` Cièil Procedure Code (V of 1908), Order 1, ai 8—Alisnation in fraud of creditors— 
Only creditor suing in kis own right to set asidesale—Leane in appeal to fils the suit as repre- 
sentative swit—Grant of —Propriuty. 

Where a party knew that he was the only creditor of the alienor whose deutos 
is sought to be set aside as in fraud of creditors he could represent in his own capacity 
the creditor. But where the Court finds against him and holds that he must file 
the suit as a representative suit and in appeal he thinks it necessary and safer to 
‘apply for permission to file the suit as a representative suit, having regard to the 
bona fidé mistake leave can be granted even inthe appeal. 


-” Madina Bibi v. Ismail Durga Association, (1940) 1 M.L.J. 872: I.L.R. 1940 Mad. 
808, distinguished 


But'an objection that the matter was governed by section 47, Civil Procedure 
Code, cannot be allowed to be raised for the first time.in appeal five years after 
the suit was filed. 


C- Rama Rao for Appellant. 
K. Bhimasankaram and Vepa P. Sarathi for Respondent. 


K.S. : 
‘Horwill, F. Lakshmipathi Naidu v. Mohamed Ghani. 


goth July, 1946. Q.R.P. No. 281 of 1945. 


Civil Procedure Code (V of 1908), silih 20 (c)—Swat for damages for breach of contract 
— Jurisdiction at fPtace where contract had to be din part—Cause of action. 


A suit for a breach of contract can be filed at any place where the contract 
should- have been performed in whole or in part. A suit for damages for breach 
can be filed at the place either where the goods were deliverable or the price. 
payable. Part of the cause of action arises where the pries is to be paid. 


M. Ranganatha Sastri for Petitioner. 
Ramamyam and Venkataseshayya for Respondent. 


K.S. aa NG 

-~ Horwill, 7. Veera Pillai, In re. 
6th. August, 1946. S.A. No. go7 of 1946. 
Cinil Procedure Gods W of. , section 11—Sutt against Hindu father and sons 
on a breach of contract—Sons ee eee 
of the suit and exonerated—Decres je against father sanga against 


eC ate ares eee tr et ONE ene aa kan 
were. liable under pious obligation theorp——Sutt nol ai 
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Where in a suit agaifist a Hindu father and sons for damages for breach of 
contract the sons disclaimed any interest in the suit property and were exonerated 
but subsequently when in execution of the decree against the father alone the son’s 
shares were sought to be attached the sons resisted the decree-holder, a suit for 
possession against the sons on the ground that under the pious obligation theo 
they were liable for their father’s debt, will not be barred: by res judicata. The 
sons were impleaded in the earlier action, not on the ground of their lability for 
their father’s debt——because no debt then existed. The liability of the sons arose 
directly out of the decree passed against the father and not before. It was only 
after che Courts had held that there was a breach of contract and that the Father 
was liable in damage and a decree passed that the obligation of the sons ‘arose. 
Accordingly the question can be properly raised in execution and the possession 
šuit. 


__Raja Ram y. Rajah Baksh Singh, (1938) 1 M.L.J. 41 : LL.R. 19 Luck. 61 (P.O), 


R. Sundaralingam for Appellant. 


K.S. 
Yahya Ali, 7. The Crown Prosgcutor, Madras v: Sali Muhammad. 
7th August, 1946. 7 'Cr.R.C. No. 215 of 1946. 


(Cr. R.P. No. 208 of 1946). 


Cotton Cloth and Yarn (Control) Order (1943), clause 14 (2)—Having in: stock goods 
with tex-mark after ons year of the stamped date Dan Claas 15-A— Applicability, ` 


Clause 14 (2) of the Cotton Cloth and Yarn (Control) Order embodies a 
prohibition against dealers being in possession of the after a prescribed date 
based upon the direction contained in clause 14 (1) (6) that all stock manufactured 
after a specified date should be disposed of before another specified date. This 
is an absolute prohibition which, if contravened, attracts the penal provisions 
contained in the Defence of India Rules. The required machinery which would 
enable a dealer in possession of unsold to keep in his possession and sell such 
goods after the expiry of the prescribed time, being provided in Clause 15-A and 
the notification of 27th January, 1944, clause 14 (2) cannot be said to be incomplete 
or unworkable. The two clauses act and are intended to act as complementary 
provisions. Clause 14 containing the prohibition which will become absolute 
in the event of the procedure permitted under clause 15-A not being in proper 
time taken advantage of by the dealer who finds himself in Pp of goods 
which he was, despite his best efforts, unable to sell within the due’'time. ~- 


A.LR. 1945 Nag. 249, not followed. 
The Crown Prosecutor (Chandra Reddi) on behalf of the Crown. 
Basheer Ahmed Sayeed for Respondents. 


K.S. l 
Happell, J. Thippayya, In re. 
8th August, 1946, Cr.R.C. No. 404 of 1946. 


(Case Referred No. 14 of 1946.) 

Criminal trial—T ahsildar who had given evidence for prosecution succeeding the magistrate 

who was trying ths case—Propriety of trying such cass—Consent of accused to such trial— 
Efect. co | 

A tahsildar who gave evidence for the prosecution succeeded the Magistrate 


who was trying the case and proceeded with the trial of the case and convictéd the 
actused. c accused appealed to the Sessions Judge who set aside the conviction 
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and remanded the case directing it to be re-heard “by any other competent 
Magistrates. But the same Magistrate took up and continued the trial with the 
consent of the accused. 


Held: The Magistrate should never have tried the case in view of the fact 
that he had himself given evidence in it. The consent of the accused cannot validate 
a trial that was manifestly improper. 

A. Bhujanga Rao for Accused. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Grown. 


K.S. — 
Happell, F. ` Nataraja Nadar, In re. 
Bih August, 1946. l Cr.R.C. No. 493 of 1946. 


i (Cr.R.P. No. 473 of 1946). 
Criminal Procedure Code (V of 1898),° section 202—Police report. under—Right of 
accused to a copy. 
A copy of the police report under section 202, Criminal Procedure Code, should 
be granted to the accused if a report under that section had been made. - 
f G. Gopalaswami and S. Venkatachalam for Petitioner. l 
The Public Prosecutor (F. L. Bikiraj) on behalf of the Crown. 


K.S. ——- | 
Happell, 7. Hussain Bhat, Jn re. 
oth August, 1946. Cr. R.C. Nos. 200 and 201 of 1946. 


(Cr.R.P. Nos. 194 and 195 of 1946.) 

Hoarding and Profitesring Prevention Ordinance, (1943) section 6—Proft of 20 per 
cont.—Computation—Absent partner—If can ba lable as 

Section 6 of the Hoarding and Profitecring Prevention Ordinance does not 
limit the profit of 20 per cent. above the price at which the producer sold the article 
to the person charged, but limits the profit to 20 per cent. above the price at 
which the producer sells the article to any person. 

The term dealer in section @ of the Ordinance covers all the members of a 
firm and a partner even if he is absent when the sale complained of takes place 
will be liable. Such absent partners will be liable even for the failure of their 
agent or, salesman to give a cash memorandum. 

B. Fagannadha Das and C. V. Dikshttulu for Petitioners. 

‘The Assistant Public Prosecutor (A. S. Sizakaminathan) on behalf of the Crown. 


KS. 
Yahya Ali, J. “Raman, In re. 
oth August, 1946. Or.R.C. No. 294 of 1946. 


(Cr.R.P. No. 227 of 1946), 

Defence of India Rules, rule 75-A (7) and rule 119 (1)—Tender of notice requiring 
ree to h information as to paddy—Refusal of notico—Prosecution for contravention 
of notice. 

Where the accused refused the notices under rule 75-A (7) of the Defence 
-of India Rules requiring them to furnish information as to paddy in their possession, 
and the notice is fixed to the door of the house there is service of the notice. In 
any case under rule 119 (1) of the Defence of India Rules when such tender has 
‘been made, the person concerned would be deemed to have been duly informed 
cof the order and can be convicted for contravention of the order. 

K. S. Fayarama Aiyar and G. K. Viswanatha Atyar for Petitioner. 

The Public Prosecutor (V. L. Ethtraj) on behalf.of the Crown. 


K.S. 
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Chandrasekhara Aiyar, J. ° Chockalinga Gramani v. The Collector of Madras. 
gih July, 1946. A. A. O. Nos. 691 and 723 of 1945- 
Defence of India Act (1939), section 19—Arbitration award in respect of fropery 

ee ae (2) of rule 78 of the Defence of India Rules—Appeal to High 

not barred. 

An appeal to the High Court against the award of an arbitrator as to com- 
ensation for property ied under sub-clause (2) of rule 78 of the Defence of” 
ndia Rules is not barred by section 19 of the Defence of India Act. Rule 78, 

sub-clause (2) is a rule made under the Act and action taken under the rule amounts 
in substance to requisitioning the property by directing the doing of any work on 
the land or by placing anything in or over the land. It is kakak not a case to 
which the powers of section 19 of the Defence of India Act can be said to be- 
inapplicable. 

1. Chakrapani for Appellant. 

The Government Pleader (K. Kutitkrishna Menon) instructed by the Crown. 

Solicitor (H. M. Small) for Respondent.® 


: Achyuta Ramayya v. Akkayya.. 
25% Jul, 1946. G. R. P. Noa of 1945. 

adras Estates Land Act (I of 1908), section 3 (2) (1)—Swubsequent grant out of a- 
al el the grantes which had been separately confirmed at the time of the inam settlement” 
—İf an estate. 

Where there is a subsequent t out of a larger grant by the grantee (mokha-- 
sadar) which had been separately confirmed at the time of the inam settlement, 
the subsequent grant cannot be said to be a portion of an estate. As the minor 
inam was confirmed separately it was not included in the inam which was confirmed 
as a whole and could not be ed as a part of the estate which that inam is b 
virtue of the confirmation. Viswanathan Brothers v. Subbayya, (1945) 1 MLJ. 
443, followed. 

S. for Petitioner. 
K. Subba Rao for Respondent. 


K.S. ae 
Kuppuswami Appar, J. Vaithilingam Pillai v. Ganapathi Pillai.. 
agih July, 1 A. A. A. O. No. 82 of 1945. 


6. 

Provincial Insolvency Act (V of 1920), section 43—Annulmsnt of adjudtcation—Effect on 
prior execution proceedings against debtor started without sanction of Insolvency Court—Suck 
application if saves limitation as ons made in accordance with law. 

An absolute annulment, of an adjudication found to have been made on 
improper grounds, has the effect of validating all acts done during the interval 
without leave of the Insolvency Court. The acts have to be considered to be 
valid by treating them as done at a time when there was no adjudication. Accord- 
ingly an application for execution commenced without the sanction of the Insorvency 
Gourt against such a debtor before the annulment of his adjudication must be 
deemed to be one in accordance with law and would save limitation. Ratmavelu: 
Chettiar v. Franciscu Udayar, (1945) 1 M.L.J. 472, relied on. 

N. Suryanarayana and R. Rajagopala Atyar for Appellant. 

M. S. Vatdyanatha Atyar for Respondent. 


K.S. — 
Chandrasekhara Atyar, F. Varadachariar v. Thiruvenkatacnariar. 
5th , 1946. A. A. O. No. 398 of 1945. 
Madras Estates Land Act (I of 1908), section 1 ee eae 


distraining movable property of another proprietor for contribution for alleged arrear of lard” 
revenus—Suit for damages for wrongful distraini— Jurisdiction of Civil Court. 

The plaintiff was one of the proprietors of a ee The defendant the senior- 
proprietor wrongfully distrained the plaintiff’s movables, for contribution in respect 
of an alleged arrear of land revenue. In a suit by the plaintiff for damages, 

Held, that the Civil Court has jurisdiction to try the case. It is only in so far- 
as jurisdiction is expresaly ea aan by the Madras Estates Land Act on the reyenue 
Courts under section 189 of that Act that the jurisdiction of the Civil Court is taken. 

NRO | 
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RWAY. Section 213 of the Act has obviously no apana to the case. Section 134 
of the Act is also inapplicable to the case. Accordingly the Civil Gourt has juris- 
diction to try the case and it cannot be said that it fell within the jurisdiction of 
the Revenue Court. 

G. Narasimhachari and C. Krishnamachari for Appellant. 


KA Ma ii for Respondent. 
Kuppuswam Aypar, F. Nagaraju v. Parvatamma. 
7th August, 1946. S. A. No. 779 of 1945. 
Husband wife—Swit against husband for matntenance—Adjournment to enable 


parties to ses tf they could live together—Subsequent reporting after living together that it was 
ampossible—Cause of action if wiped out. 

Where in a suit by a wife for maintenance against her husband some time 
‘is granted to the parties to see if it would be possible for them to live together but 
‘subsequently they report that they could got live together the wife’s cause of action 
is not wi out by their living together and a decree in her favour can be tance 


in her favour. Venkataramarqyu v. Rajagopalaraju, (1945) 2 M.L.J. 641, 


ed. 
E. Venkatesam for Appellant. 
D. V. Reddit Pantulu for Respondent. 
K.S. —— 
Yahya Ali, F. Kunhamal Kunhambu, In re. 
gih August, 1946. Cr. R. G. No. 324 of 1946. 


(Cr. R. P. No. 313 of 1946). 

Food Grains Control Order, rule g—Pricate individual purchasing a little over tao 
maunds of food grains for personal consumption—Sale and purc If offences 

The sale to a private individuel of a little over two maunds of food grains for 
his nal consumption is not prohibited by rule g of the Food Grains Control 
Order. Such a buyer is not affected by clause 5 (2) of the licence to the dealer 
forbidding the sale of any quantities exceeding 2 maunds to any person who is 
neither a seller nor a retail dealer nor a miller. 

K. S. Fayarama Atyar and M. M. Santosh for Petitioners. 

The Public Prosecutor (V. L. e on behalf of the Crown. 


K.S. 
Yahya Ali, F. . Lachanna v. Kannayyamma. 
15 August, 1946. Cr. R. C. No. 85 of 1946. 


(Cr. R. P. No. 82 of 1946). 

Criminal trial—-Charge of offences under sections 426 and 352, Penal Code—Summons 

procedure followed up to a certain stage—Enidence disclosing offences under sections 379 and 
352 4 the Penal Gods— Adopion of the warrant case procedure—Propriety. 

fa magistrate begins a tria ao aaa cl pt 
triable only by warrant case procedure has been committed, he is bound to ap 
‘the warrant case procedure thenceforward and he is not in any way EENT 
from proceeding with the trial. 

Rajaratnam Pilla v. pees (1930) 70 M.L.J. 340: I.L.R. 59 Mad. 442, not 
followed. Venkatarama Aiyar v. Varadarajulu Chetty, (1938) M.W.N. (Cr.) 109 and 
Malam v. Emperor, (1937) M.W.N. 987, relied on. 

Where tae accused were indicted under ie oe and 352 of the Indian 
Penal Code and the summons procedure was follo up to a certain stage but 
‘subsequently the trying magistrate felt that the evidence disclosed offences under 
See 379 and kag of the Penal Gode the trying Magistrate can adopt the warrant 

t cannot be said that under sections 244 and 245 of the Code of 
Griminal Procedure the Magistrate was bound at the s when he attempted 
to convert the summons case into a warrant case when he found that no case had 
been made out under section 426 of the Indian Penal Code, to acquit the accused 
_and that he was not entitled to register a case under section 379 of the Indian Penal 
-Code and proceed under Chapter XII of the Criminal Procedure Code. 

E. Venkatesam for Petitioners. 

The Public Prosecutor (V. L. Bthiraj) on behalf of the Crown. 

KS. Baka 
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Horwill, F. 4 © Rahima Bibi v. Sherfuiddin 
ist August, 1946. S.A. No. 1639 of 1945. 
Contract Act (IX of 1872), section 68—Person spending monsy for marriage expenses 

of minor Muhammadan girl—If entitled to recover the amount as advanced for minors 
< necessaries ?—Marriage—How far a ““ necessary” under Hindu and Muhammadan law: 


Marriage is a ‘‘ necessary”’ for a Muslim minor girl and a person spending 
such money as was necessary for the marriage not intending to do so gratuitousl 
is entitled to relief under section 68 of the Contract Act and can reimburse himself 
from the minor’s estate. Although the principle enunciated in section 68 of the 
Contract Act would not apply to the expenses of marriage of a minor under the 
English law, the principle has been extended in India to cover, the marriage 

enses of Hindu minors and in the case of a Muslim minor girl also marriage is a 
“ necessary ” that would come within the purview of section 68 of the Contract Act, 

Marriage, how far a ‘necessary’, under Hindu and Muhammadan law 
respectively discussed. ; 

[Authorities discussed]. 

T. V. Ramanatha Aiyar and S. Rajaraman for Appellant. 

K. S. Sankara Aiyar and V. Sundaresan for Respondent. 


K.S. 
Chandrasekhara Atyar, J. Kandaswami v. Neelamegam Pillar 
and August, 1946. A.A.A.O. No. g2° of: 1946. 


Madras House Rent Control Order (1941), clause 7-A (2-A)—Ordsr of Rent Controller 
—Frxecution of by Principal Subordinate Fudge—Appealability—Civil Procedure Code 
(V of 1908), section 47—Applicabitty. 

An order of the Rent Controller has to be executed by the Principal Subordinate 
Judge asifit were a decree of his court and this means that for purposes of execution 
it should be regarded as a decree of the Subordinate Judge. “Once we reach 
this position it is difficult, if not impossible, to resist the applicability of section 47 
of the Civil Procedure Code. : 

If by virtue of a special enactment, an order of a particular tribunal is to 
be treated as anorderof a regular Court for certain purposes, then the right of 
appeal is attracted under the general law. 

The question really is not so much the conferring of a right of appeal as 
including within the jurisdiction of the particular Court mention a new subject- 
matter.. ; 


Accordingly the parties have a right of appeal from orders of the executing 
Court, though the order of the Rent Controller himself directing eviction is 
fnal and cannot be challenged in the Civil Court. 


K. S. Champakesa Atyangar and K. C. Srinivasan for Appellant. 
M. Ranganatha Sastri for Respondent. - 


K.S. 
Rajamannar, J. : -  Sundararama Rao 
v. 
gih August, 1946. Satyanarayanamurthy. 


S.A. No. 586 of 1945. 
Hindu Law—Adoption by widow—Consent of husband's undivided co-parcensrs wrong- 
fully withheld—Consent of divided sapinda—Sufficiency for validity of adoption. 
NRO 
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If it is established that the undivided co-parcener has wrongfully withheld 
his consent, the widow can seek and obtain the consent of a divided sapinda and 
on the authority of such consent make a valid adoption to her husband. 

Test of reasonableness or otherwise of the withholding of their consent by 
coparceners discussed. _ 

V. Govindarajachari and N. Bapi Raju for Appellant. - - 

P. Somasundaram, P. Suryanarayana and V. Parthasarathi for Respondent. 


K.S. 
Kuppuswamt Ayyar, F. Sivaramayya v. Kantamma. 
gih August, 1946. _ AAALO. No. 365 of 1944- 


"Civil Procedure -Code (V of 1908), Order.21, rule i6—Decres in favour of adopted 
son—Subsequent declaration in suit between him and his adoptive mother that she was entitled 
to the decree —If renders her transferes of decres entitled to execute ‘it. a i 

An adoptive mother cannot be KN kaka as a transferee of a decree by operation 
of law entitled to execute it by merely obtaining in her favour a declaration in a 
subsequent suit against the decree-holder (the adopted son) that she was entitled 
to the decree by virtue of a devise to her by her husband’s will. 

(Case-law’ reviewed). 

KE. Kameswara Rao for Appellant. 

P. Somasundaram for Respondent. 


K.S. 
` Rajamannar, 7. Kelukutty 2. Narayana Iyer. 
| S.A. No. 1038 of 1945 and 
16th Angust, 1946. . AAA.O, No. 162 of 1945. 


Malabar Tenancy Act (XIV of 1990), section 14 clause (5), (as amended in 1945) 
Is applicable -to pending cases—Landlord examining himself and stating that he bona fide 
wanted the property for his own use—No indspendent evidence on behalf of tenant—Order 
Jor exiction— ety. 

- ‘The amendment of salen clause (5) of the Malabar Tenancy Act in 194 
is retrospective in its e and the rights of parties to a pending second a 
must be decided ngang to the a as it now neal Where the plaintiff 
in a suit for eviction has examined himself and sworn that he wanted recovery 
of the pera bona fide for his own use and cultivation and the defendant centented 
himself with eliciting in cross-examination the answer “I want’ to keep the 
property in my actual possession and to occu y the house”, and there was no inde- 
pendent evidence on his behalf, the plaintiff’s evidence can be believed and a 


decision given in his favour. 
(1945) 2 MLL.J. 13 explained. 
P. Govinda Menon for Appellant. 
G. K. Viswanatha Ayyar for Respondent. l 


K.S. 


Shahabuddin, 7. : : Sivamurthy v. Nagireddi. 
and August, 1946. = * C.R.P. No. 736 of 1946. 
- Madras Hindu ia Endowments Act (IT of 1927), section 78—Jurisdiction of 
Gourts under—Scope of —If limited to admitted endéwments. 

There is nothing in the language of section 78 of the Madras Hindu Religious 
Endowments Act indicating that the Court has jurisdiction under that section 
only with regard to admitted endowments. The Court will no doubt do well in 
not entering in such proceedings into questions of title in a complicated case ; 
but if on a consideration of the case, the Court decides to go into that question, 
it cannot be said that it has exceeded its jurisdiction. If the view that section 78 
applies only to admitted endowments is accepted, then that section would be rendered 


nugatory by the defendant claiming the property as his own. ° 
Kasturi Seshagiri Rao for Petitioner. 
B. Lakshminarayana for Respondent. 
K.S. ; a 
Rajamannar, J. - Subbaraya Shetty v. Ugappa Shetty. 
and August, 1946. S.A. No. 825 of 1945 and 


A.A.A.O. No. 140 of 1945, 


Minors—Decres and sale in execution against Aliyasanthana family—Minor members 
of family if can avoid decree or sale in execution on the ground of gross negligence of their mother 
the Yajamarthi. 


Where the mother was the Yajamartht of an Aliyasanthana family, she would 
be entitled to represent the family in any suit or execution of a decree against the 
family and her minor children cannot avoid the decree or sale in execution on the 
ground of the gross negligence of their mother in the conduct of that suit. Krishna- 
murthi and another v. Chidambaram Chettiar and others, (1946) 1 M.L.J. 58, applied. 
On principle there is no difference between the manager of an ordinary Mitakshara 
joint family and the Yajamarthi under the Aliyasanthana Law. The principle that 
a minor can sue to set aside a decree passed against him in a suit not only on the 
ground of fraud or collusion but also on the ground of gross negligence on the part 
of his guardian should not be extended to cover a case where the father is sued 
as the manager of the family of himself and his sons or the mother is sued as the 
Yajamartht of the family of herself and her children. That principle should be 
held to apply in a suit which concerned property held by the minor in his own right 
and in which a decree is passed against the minor as such. 

Venkataseshayya v. Kotiswara Rao, (1937) 1 M.L.J. 119: L.R. 64 L.A. 17: 
I.L.R. 1937 Mad. 263 (P.C.), relied on. 

C. S. Venkatachariar and K. P. Sarcothama Rao for Appellant. = 

B. Sitarama Rao, A. Narayana Pai, K. Y. Adiga and K. P. Adiga for Respondents, 


K.S. 


Kuppuswami Ayyar, J. Pompanna v. Siddamallanna Gowd. 

29rd August, 1946. A.A.A.O. No. 276 of 1945. 

Madras Debt ` Conciliation Act (XI of 1936 as amended subsequently), section 5— 
Amended provisions not retrospective. - 


The wording of the amended section 5 of the Madras Debt Conciliation Act 
is clear to indicate that all orders passed before that Act which have the 
effect of having the debt discharged, have to stand. It is only in respect of future 
orders the amendment is to have any effect and to confine the consequence of the 
failure to submit statements by the creditor under section 10 (2) of the Act to cases 
where the debtor had not admitted the lability. 

A. C. Sampath Atyangar and T. Rajagopalan for Appellant. 

K. Srinivasa Rao for Respondent. 

K.S. 

N. R G, 
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Yahya Ali, F. ° Srinivasa Rao, In re. 
23rd August, 1946. Cr. R. C. No. 331 of 1946. 
(Gr. R. P. No. 320 of 1946) 


Presidency Towns Insolvency Act (II of 1909), section 103 (b) Se es of offence 
under—Insoloent ordered to pay monthly allocation subsequently earning s from employ- 
meni — If bound to disclose his new income to the Official 

There is no dispute about the proposition that the after-acquired i Income of 

an insolvent over and above what is required for the maintenance of the insolvent 
and his family becomes property within the meaning of sections 17 and 52 of the 
Presidency ‘Towns Insolvency Act and that it vests in the Official Assignee. But 
the principle is well settled that although property belonging to the insolvent at 
the commencement of the insolvency vests in the Official Assignee forthwith, after- 
acquired properties do not vest in him unless he chooses to intervene. When an 
FEREN has been made, it cannot be disputed that the excess over that allo- 
cation in the personal earnings of the insolvent belongs to him and he has an 
unfettered right of disposal over it unles§ it is a case where the Official Assignee 
considers that there is a considerably wide margin which can be taken over for 
distribution amongst the creditors, in which case he has to move the Insolvency 
Court and obtain its orders. 

To constitute “ concealment’? within the meaning of section 108 (b) (ii) of 
the Presidency Towns Insolvency Act there must be some act on the part of the 
insolvent whereby he canbe shown to ae wilfully kept some property away from 
the notice or view of the Official Assi If there was a duty on his part to dis- 
close or if there was a call on him to close and he did not conform to it or gave 
incorrect particulars that would be a case of “ concealment”? within the meaning 
of the ie But there is no positive duty cast on the insolvent under the statute 
to notify to the Official Assignee the fact of his having entered into a contract of 
service and the terms of remuneration. 

T. M. Kasturi for Petitioner. 

The Crown Prosecutor (P. Chandra ea Reddi) on behalf of the Crown. 


KS. 

Yahya Ali, F. The Public Prosecutor, Madras v. Modi Kodayya. 
grd September, 1946. Cr. App. No. 268 of 1946. 

Madras Prevention of Adulterattbn Act (III of 1 ) 25 (1) ( T Maes 
under—Rule 29—Offence hable under—Gist of eof h ontaining 13 
per cant. of water and ae a a Fe A th in 


adding water—Relevancy. 
The fact that the vendor of “hot milk ” added water to it merely for the 
of p ting its boiling over in heating does not prevent its being an 
teration. For establishing the offence. of adulteration under the Madras 
Paco of Adulteration ae and the rules framed thereunder it is not necessary 
to prove that the intention was to increase the bulk or measure or to 
debase the quality or that the intention was of a fraudulent nature. “ Milk’? is 


defined in section 2 of the Act as m the “ normal clean secretion drawn 
from the udder of a healthy cow or b either are AD es after the first 
portion of such secretion has been drawn off, to co iia aca nder section 5 (1) 


(d) it is provided that every person who offers for sale or sells milk which is not up 
to the standard of purity prescribed by the Local Government shall be punished 
for the offence. The Act makes no distinction between raw and hot milk and 
provides no exception in the case of the latter. Accordingly if in respect of hot 
milk sold or offered for sale it is found that on account of adulteration with water 
or abstraction, the prescribed minima of milk fat and milk solids are diminished 
the vendor will be ty of an offence punishable under rule 29-A as also under 
section 5 (1) (d) of the Act. 

The Assistant Public Prosecutor (4. S. Sivakaminathan) for Appellant. 

B. T. Sundararajan Amicus curis on eg the accused. 

K.S. 





25 ee 
Happell, F. . e Subrahmanyam v. Subbayya. 
23rd August, 1946. A. A. A. O. No. 67 of 1945. 


Provincial I AA Act AV of 1920), section 4—Application saa -equivalent 
to a swit for purposes of limitation 
- _ An application under ae 4 of the Provincial Insolvency Act is equi- 
valent to a suit for purposes of limitation. AMuthuswami v. Official Assignes, Madras, ` 
I.L.R. 59 Mad. 1020 and Gundappa v. Official Receiver, Bellary, ane a (1945) 
2 M.L.J.557, relied on. Hansraj Gupta v. Official Liquidators, Dehra ee All 
1097 04 ope 408 | re distinguished. 


ant. 
7. SE epailea oa . V. Nagaramayya for Respondent. 
K.S. — > l 
ih kaot Armar, F. Sriramulu v. Punnayya, 
gra September, 1940. A. A. A. O. No. Hae ee ha 


Provincial Insolosncy Act (V of 1920) section 78 (2)—Decres subsisting on date of 

adjudtcation—E-xecution after msnt—Limitahon—Exclusion of period when insolvency 

proceedings were pending—Decres-holdar filing execution petition without leave of Insolvency 
Court—E fect. 

A decree was passed on 27th February, 1939. The judgment-debtor was 
adjudged insolvent on roth April, 1939. On 22nd November, 1939, an execution 
petition was filed without obtaining leave of the Insolvency Court to execute the 
decree and that petition was ultimately dismissed on 1st March, 1940, as the debtor 
raised the objection that it was not maintainable without leave of the Insolvency 
Court. On goth June, 1 1> the oe was annulled and an execution’ 
‘petition was filed on 5th February, 

. Held, the petition was ne eater gs by limitation as the period between the date 
of order of adjudication and its annulment must be excluded. The fact that an 
application was filed without leave of the Insolvency Court would not in any way 
deprive the decree-holder of his right te have the pened from the date of adjudication 
till the date of the annulment excluded. 

M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant. 

G. Rama Rao for sa 


K.S. — 
Kuppusoami Appar, F. a pare ee a: age Varu v. 
Papi Reddi. 
< 4th September, 1946. ERAO. No. a7 of 1945. 
Limitation Act (IX of 1908), Articles 181 and 182 (5)—Bond 4 gg sureties 
10 bap double the value of articles tn case thy eilad te produce the ah attached 
pti ae their possession whensoer called upon to do so—Execution petition against the 


sureties—Lynitation. 


. Certain movable articles belonging to a judgment-debtor were attached in 
execution of the decree but were left on 29th March, 1934, in the custody of sureties 

who executed a bond agreeing to pay double the value of the articles in case they 
failed to produce the articles attached and left in their ion whenever called 
upon todo so. Subsequently the decree-holder applied tor the arrest of the sureties 
for the non-production of the Judgment-debtor’s movables for sale and it was dis 
missed on 8th December, 1986, as the sureties could not be-found for arrest. Subse- 
quently he filed against the judgment-debtor an execution petition which was dismis- 
sed for default on 8th September, 1942. He then filed an execution petition 
against the sureties. 

Held, Article 181 of the Limitation Act applied and the execution petition 
was not maintainable. It is only when there is a liability for the decree amount 
it can be said that the application filed against the judgment-debtor will save 
limitation ` ge the sureties by virtue of clause (5) of Article 182 of the Limi- 
lacs Act. liability under a surety bond was an independent liability and 

has nothing to do with the liabili mn under the decree. 65 M.L.J.. 507, Jofon s 
IL.R. 58 Mad. 276, dissented from. 

NRO 
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A. C. Sampath Aivangar and S. Krishnamachai for Appellant. 
P. Srikantam for Respondent. 


K.S. —— 
Wadsworth, O.C.F7. and Rajamannar, 7. Dorairaj v. Lakshmi. 
5th September, 1946. O. S. A. No. 24 of 1946. 


Guardians and Wards Act (VII of 1890), section 25——Illegitimate child by con- 
tinuously kept concubins of Sudra—Father tf entitled to ly in preference to the mother. 

The father of an illegitimate son has no right to the custody of the person of 
that son during his minority. A mere obligation to maintain cannot of itself confer 
a right to the custody of the minor who is to be maintained. The right of the 

utative father to the custody of the person of his illegitimate son by a continuously 

ben concubine does not necessarily flow either from the duty to maintain the 
son or from the fact that the son has a limited right of inheritance to the putative 
father. It might perhaps be put on the ground that amongst Sudras an illegitimate 
son by a regularly kept concubine is regawded for all purposes as a member of the 
family though of a somewhat inferior grade to an wa ala, son. Where however, 
the association between the father and mother lasted only for four years and 
then completely broken the position will be different and the father has no right 
of guardianship either from the liability to maintain or from the heritable 
relationship or from the constitution of the family. 

B. Sitarama Rao and FV. Rajagopala Mudaliar for Appellant. 

K. Gopalaswami and G. Venkataraman for Respondent. 


K.S. 
Happell, F. Anjaneyulu v. Virayya. 
6th September, 1946. CG. R. P. No. 945 of 1945. 


Civil Procedure Code (V of 1908), Order 33, rule 1—Court tf can direct a plaintiff 
allowed to sus as pauper to pay part of the court-fee. 

The Court has no jurisdiction, while allowing a plaintiff to sue as a pauper, 
at the same time to direct him to pay part of the court-fte out of the total court- 
fee payable. Under explanation (1) (a) to rule 1 of Order 38 of the Code of Civil 
Procedure a person is a pauper when he is not possessed of sufficient means to 
enable him to pay the fee prescribed by law for the plaint in the suit and if, because 
he is a pauper, the Court allows tħe applicant to sue as a pauper the consequence 
is that he is allowed to sue without paying court-fee. There i$ nO provision in 
Order 33, which enables the Court to direct that a pauper shall pay part of the 
court-fee. 

TK. Kameswara Rao and N. Rammohana Rao for Petitioner. 

V. Suryanarayana for Respondent. 


K.S. SS 
Yahya Ali, F. Meenakshi Ammal v. Chidambaram Chettiar. 
Gth September, 194.6. A. A. O. No. 333 of 1945. 


` “Kyxecution—Executing Court when can go behind decres and refuse executton—TInalienable 
property—Execution against—sStay of. A 

The principle is undoubtedly well-settled that an executing Court cannot go 
behind the decree and pass an order in execution which will have the effect of 
nullifying the decree. To this general ane a two well known exceptions have 
been engrafted, namely, that the executing Court will stay its hands where it is 
plain on the face of the record that the alienation is prohibited by statute or that 
it is opposed to public policy. Accordingly where on the face of the record it 
does appear that the properties are unenfranchised temple service inam lands and 
as such inalienable and that its sale will be opposed to public policy, the execut- 
ing Court is entitled to stay its hands and to direct the sale of those pro- 
perties in execution. 

V. Ramaswami Atyar for Appellant. 

M. Sundaram for Respondent. 

K.S. 
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Bell, F. - -e - Dhanalakshmi Ammal v. Lakshmana Chetty. 
28th August, 1946.. C. R. P. Nos. 1530 of 1945 and 134 of 1946. 

Civil Procedure Code (V of 1908), Order 39, rule 1—Suit against a Hindu widow 
by reversioner for accounts of properties coming into her hands on her husband’s death—Amount 
standing to widow’s creditin Court deposit—Injunction against widow applying _ for it—If 
can be ordsred. 

A decree for partition was passed in favour of a Hindu widow against L her 
husband’s brother who was ordered to pay her a sum of nearly Rs. 6,000 in respect 
of mesne profits. This money was not paid but as a result of execution i 
the sum due together with interest and costs was eventually deposited into Court. 
L then filed a suit in which he claimed as representing himself and the reversioners 
an account of the properties which had come into the hands of the widow on her 
husband’s death. He alleged that she had wasted the assets. He filed a petition 
under Order 39, rule 1 and section 151, Civil Procedure - Code, prayi 
. that the amount in Court deposit to the credit of the widow should not be pai 
to the widow and that she should be restrained by an injunction from applying 
for it, or alternatively it should be paid out to her only upon her furnishing security. 


Held, the amount standing to the credit of the widow cannot be said to be 
property in dispute in the suit for accounts and the reversioner was not entitl 
to any injunction in respect of that amount. 

Teja Singh v. Rani Harnam Kaur, A.I.R. 1925 Lah. 628, referred to. 

V. T. Rangaswami Aiyangar for Petitioner. 

R. Ramamoorthy Aiyar for Respondent. 

K.S., a . 

Yahya Ali, F. - Satyanarayana Reddi, In re. 
4th September, 1946. - Crl. M. P. No. 998 of 1946. 

Criminal Procedure Code (V of-1898), section 227—‘' Add to’’—Meaning—Power to 
add new charge. ae 

The Court may add a new charge at any time before judgment is pronounced 
provided that the safeguards mentioned in section 227 of the Criminal Procedure 
Code were duly observed: In section 227 in the words “ add to,” the concept of 
a new charge is implicit. i 

Emperor v. Chinna Kaliappa Goundan, (1905) 16 M.L.J. 79 : I.L.R. 29 Mad. 126 
rs and In re Ponnuswami Goundan, eon 62 M.L.J. 469 : I.L.R. 55 Mad. 622 
-B.), relied ou. l l E 

G. Gopalaswvami for Petitioner. l Ë 

The Public Prosecutor (V. L. Bihiraj) on behalfof the Crown. 

K.S. —— 


Kuppuswam: Ayyar, F. Tayub Mahomed Hajee Moosa & Co. v. The Governor- 
5th September, “red General in Council. 
- S. A. No. 814 of 1945. 
Railways Act (IX of 1890), sections 72 (2) and 75— Scope—Consignor asked to 
‘higher rates not prepared to pay such rates and executing tisk notes absolving company 
liability—Goods lost by misfeasance of railway servants in carriage by railway—Company, 
if absoloed from liability. i Ei 
When the consignor was not prepared to pay the higher charges and undertook 
to absolve the railway company from loss of any kind whatever, it will not lie in 
his mouth to say that merely because they carried the articles and the loss was 
caused by misfeasance on the part of the railway servants, the railway company 
is not absolved from liability for any loss. ' 
D. Narasaraju and V. Ramaswami for Appellant. l 
C. Krishnaswami Airar instructed by Messrs. King and Partridge for Respondent. 
K.S. — 
NRO 
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Penge Redd Man 

' A. No. 1258 of 1945. 
-- Hindu Widows Re-marniage Act (XT of 1856), section Parkes given to widow in 

full settlement of her c Jor mainienance—lIf liable to divestiture on ré-marriage. 

In full settlement of a widow’s claim for her maintenance her deceased husband’s 
brother X gave her two items of property absolutely. Subsequently the widow re- 
married. X trespassed on an item ok thé roperty given by him to the widow who 
thereupon sued for possession. X nee that by re-marriage the widow had 
incurred a forfeiture. 

Held, that as the gift of the properties was in full settlement of the claim for 
maintenance it become the property of the widow and re-marriage cannot divest 
her. 

Arunachalam " Chatty v. Seshiah Chetty, (1938) 2 M.L.J. 701, followed. 


Subramanyam and Rajagopal for Appellant. 
T. E. Ramabhadrachariar for Respondent. 


K.S. 


Wadsworth, O. GJ. and Rajamannar, 7. Soorappa Shetty Kolkebai 2. Province of 
18th September, 1946. i ` Madras. 
- CG. M. P. Nos. 4289 and 4290 of 1946. 
Writ of certiorari—Government of Madras ( food constiiuting local 
mittess for procurement and distribution of food— ature of powers——Cancallation of election to to 
sina nganani if can be quashed by Court by ths issus of a writ of certiorari at the 
instance of a person elected. 
The taluk and district committees which the Government of Madras 
(by its Food department) decided to constitute -y ai method of election for the 
procurement and distribution of food are purel advisory committees intended 
to assist with local help and advise the executive o nsible for the adminis- 
tration of the food regulations in each district, taluk or village. The Government 
were under no statutory obligation to constitute such committees and its decision 
to constitute them was a purely executive order. 
. Having such an order decided to constitute such committees chosen b 
election the Government had the power. to abolish those committees forthwi 
and if instead of abolishing the committees they decided a aga apa aap A 
fresh elections on a different basis"the Government acted within its legal 
and it certainly did not act under any quasi j ee ee ee ich it 


is Seeds My Ka eg a A urt can enforce. Accordingly a writ 
Os ee el 

tioning the Government r the cancellation of the election and holding fresh 
elections. 

y. Rananani Apar for Mass Row and Reddy for Petitioner. ~ = 

K.S. —— 
-Yahya Ah, F. : - Abraham, In re. 
18ih ‘September, 1946. ; Cr. R. O. No. 974 of 1946. 


(Case Referred No. 34 of 1946). 

Criminal Procedure Code (V of 1898), section ee -and trial tn 
area cannot be set aside as made without jurisdiction unless it has occasioned a failure of justice. 

The accused was charged with having been found in a drunken state and that 
ho was behaving in a riotous disorderly manner. He pleaded guilty and was 
sentenced to ae of Rs. po on conviction under section g (12) of the Town Nuisance 
Act by a Bench Court w ich assumed it had jurisdiction over the area where the 
occurrence took place. Subsequently it was found on enquiry that the Court 
had no jurisdiction over that area. Ona reference, ~~ 

- Held, section 531 of the Criminal Procedure Code applied, and as the trial 
in the wrong local area had not occasioned a failure oF susuice: the conviction | ncêd 
not be set aside. 

The-Public Prosecutor (V. L. thirgj) on behalf of the Grown: 

K.S Tea 


Govindarajachari, 7. Picha Moopanar v. Velu Pillai, — 
Gth September, 1946. S. A. No. 1023 of 1945. 


Transfer of Property Act (IV of 1882), section 53—Pastition in Hindu joint family 
allotting smaller share to the father with intent to defeat creditors—Right of creditors to ignore 
such partition and proceed in execution against proper share which ought to have been allotted. 


If a partition between a Hindu father and his sons is unequal and the father 
is allotted a smaller share than would be his due with intent to defeat the creditors, 
the latter can avoid the partition under section 53 of the Transfer of Property Act 
and proceed against what would be the father’s proper share in the family properties 
in execution of the decree against him ignoring the allotment of the properties at 
the partition. 


K. S. RM. Firm v. Subbiah, I.L.R. (1945) Mad. 138, relied on. 


The fact that the debts of the father are mentioned in the partition deed and 
the sons are directed to discharge respective shares of the debt cannot affect the 
creditors and render the partition deed not fraudulent. The creditors not being 
parties to the contract embodied in the partition deed cannot take advantage of 
it and enforce the arrangement against the sons. 


T. L. Venkatarama Ayas for Appellant. 
K. Venkateswaran for Respondent. 


K.S. 


Wadsworth, O.C.J. and Rajamannar, J. . Balakrishnan Pillai v. Chinnathayi Ammal. 
Gth September, 1946. L. P. A. No. 60 of 1946. 


Landlord and tenant—Toenant leaving house in possession of his licenses and going to 
live alsewhsro—If terminates tsnancy—Possession of guch licenses to be deemed to be that of 
lassor. 


A house in Madras was brought to sale in execution of a decree against the 
original owner and it was urchased in August a by G and his brothers, the 
sons of the decree-holder who had died. On 25th September, 1919 G and his 
brothers sold the property to D and on the same date G executed aerental agreement 
in favour of D on the basis of a monthly tenancy. G paid the rent for a few months, 
Subsequently he left Madras and went to live in Bangalore and his brothers also 
went to live elsewhere. C, sister-in-law of G, continued to reside in the house. 
There was no evidence whether she paid rent to D or not. But she paid the 
Municipal taxes claiming to be the owner in her dealings with the Corporation. 


In 1938, D sold the house to M, the sale deed expresaly not warranting title. 
In i034 Af fied a suit in which he sought to eject C as a tenant on the t ting Kg 
of the tenancy. The written statement asserted that G was the owner who was 
in possession through C. The suit was dismissed by the Small Cause Court on the 
ground that there was no proof of any letting by M to the defendants or of any 
attornment by them. A suit brought in 1943 by Af in the City Civil Court to 
evict G from the house, was decreed Ly that Qourt. But in appeal Somayya, J., 
held that Ms title was good but that he had not proved possession within: twelve 
years before suit and dismissed the suit. On Letters Patent Appeal, 


Held, G was admittedly a monthly tenant.of D on a monthl eases and 
the tenancy was not terminated in any way known to law. The t that G left 
NRQ 
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Madras and went to live in Bangalore would not justify any inference that therè 
was any relinquishment or abandonment of the tenancy. The mere fact that 
there was an assertion in 1934 of hostile title in G would not have the effect of 
putting an end to the ténancy, at any rate, at any earlier date. The possession of 
G and his licensee C continued to be the possession of the lessor and the purchaser 
from him. Accordingly M must be deemed to have been in possession within 
twelve years of the suit and will be entitled to recover the property. 


T. R. Sundaram for Appellant. 
- K. N. Subrahmanyam for Respondent. 


K.S. 
Chandrasekhara Atyar, 7. k 5 Mushtoorappa v. Hanumanthappa. 
12th September, 1946. S. A. Nos. 782 to 785 of 1945. 


Practice—Appeal—Suit for damages for malicious prosecution—Concurrent findings that 
there was malice or absence of reasonable and probable cause—Findings of fact which 
cannot be gone into in second appeal. 

In 2 suit for damages for malicious prosecution, a concurrent finding of the 
trial Court and first appellate Gourt that the prosecution of the plaintiff was actuated 
by malice and was without reasonable and probable cause is a finding of fact 
which cannot be gone into in second appeal. I.L.R. 36 Mad. 375 and 10 L.W. 314, 
followed ; I.L.R. 25 Bom. 332 (P.G.), relied on; 12 G.L.J. 410 and A.I.R. 1999 
Mad. 789, dissented from. 


_ Ch, Raghava Rao for Appellants. 
` ` K. Seshagiri Rao for Respondents. 


K.S. 


` Horwill, 7. Bapayya v. Veerayya. 
13th September, 1946. A. A. A. O. No. 219 of 1946. 
oe (Q. R. P. No. 1408 of 1945 converted into C. M. S.A.) 


Practice—Order amending decree—Appealability, 


- Civil Procedure Code (V of 1908), section 47—Order amending decree—Court 
‘to decide appeal under section 47, Civil Procedure Code—Second appeal. aa aik. 


- ` An order amending a decree is an appealable order and the appellant is not 
deprived of his remedy by way of appeal against the order merely because he had 
: another. and later remedy (by way of appeal against the amended decree) when 
in pursuance of the order appealed against the decree was amended. If the appeal 
-against the order of amending the decree is allowed, it will have the effect of setting 
‘aside all subsequent orders. KANG 


TA second appeal would lie to the High Court where the lower Court purported 
to entertain an appeal under section 47, Civil Procedure Code, though the matter 
‘decided was not one connected with the discharge or satisfaction of the decree, for 
„instance, an order amending a decree. . 
-~-e K; Krishinamoorthi for Appellant. 


K. Kotazya for Respondent. 


34 
Chandrasekhara Aiyar, F. ° Viranna v. Pallayya, 
16th September, 1946. A. A. O. No. 133 of 1946. 
Mortgage—Clause providing for pre-emption in favour of mortgages if mortgagor wers 
to sell during period of mortgage—Clog on equity of redemption. 


A clause in a mortgage was as follows :—‘‘ If during the term of this mortgage, 
if I choose to sell the yan eee I shall sell it to you for the price already fixed between 
us, deducting out of it the Rs. 400 (the mortgage amount) now given to me.” On 
a sale by the mortgagor to a third party the mortgagee brought a suit to enforce 
the clause for pre-emption in the mortgage, 


Held, the stipulation for pre-emption is a clog on the equity of redemption 
and must be relieved against. ` 


Case-law reviewed. I.L.R. 24 Mad. 449, considered not good law. 
B. V. Subramanyam for Appellant. 
P. Suryanarayana for Respondent. 


K.S. 
Yahya Ali, 7. Abdul Rahim, In re. 
19th September, 1946. . Cr. R. CG. Nos. 805 and 806 of 1946. 


(Cr. R. P. Nos. 773 and 774 of 1946.) 


Madras Gaming Act (III of 1930), section 4 (2)—Scope—Betting in public ‘streei— 
Offence—Horse which ts backed not running—Betting tf ceases to be offence. 


If betting takes place anywhere outside the race enclosure whether in a public 
street or in any other place it is an offence within the meaning of section 4 (2) of the 
Madras Gaming Act, 1930. It cannot be said that betting in a public street on 
horse race is not an offence under the Act merely because there is no reference 
in section 4 (2) to a public street as in section 12. “Gaming” is defined in 
section 3 of the Act as including betting on a horse race except when such betting 
takes place in a place within the race enclosure. The fact that a particular horse 
which was backed did not actually run or was not scheduled to run would make 
no difference and the betting will still be an offence. The underlying purpose 
and policy of the Madras Gaming Act is to save the ordinary race going public 
from the evil effects of betting on horse races, and it would be g negation of the 
fundamental principle of the Act to hold that betting on horses which did not actually 
run in the race or on horses which were not scheduled to run on the particular 
date would not amount to an offence. ‘ 


M. CG. Ragjagopalan jor Petitioners. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


K.S. 
Chandrasekhara Aiyar, J. i Andalamma v. Natesam Pillai. 
19th September, 1946. - 5. A. No. 1293 of 1945. 


Limitation Act (LX of 1908), Article 120-——Suit by attaching decres-holder to™-declare 
that sale of property sought to bs attached was sham and nominal—sStarling point of limitation. 
A decree-holder who sought to attach’certain properties as belonging to his 
judgment-debtor was met with a claim by the wife of the debtor who clai the 
properties under a sale deed of 1928 in her favour. The claim having been allowed 
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the decree-holder filed a suit for declaration that the alleged sale deed was sham 
and collusive. On a plea of limitation, 


Held, a liberal construction must be placed on the words “ then the right to 
suc accrues” in Article 120 of the Limitation Act. It is not enough if there is merely 
knowledge of the real nature of a transaction. The transaction challenged must be 
availed of by some one in infringement or invasion of the plaintiff’s rights before 
it could be said that his right to sue accrued. It is only when the alience seeks to 
support his or her title on ‘Be basis of such a transaction and puts it forward against 
a person who proceeds on the footing that the properties continue to be the judg- 
ment-debtor’s that a cause of action can be said to arise in the creditor’s favour. 
Till then the knowledge obtained is innocuous. The right to apply accrued to the 
plaintiff when the claim was preferred by the wife on basis of the sham and 
collusive sale deed in her favour. [Certificate granted.] 


B. V. Ramanarasu for Appellant. 
K. Bhimasankaram for Respondent. 


K.S. 
Yahya Ali, 7. Minakshisundaram Ayyar o. Rangaswami Ayyar. 
7th October, 1946. C. M. P. No. 4031 of 1946, 


actio Appeal Perso who has appealed against the decres and whose appeal has 
besn pruna If can prefer memorandum of cross-objechons after such dismissal. 


No memorandum of croas-objections can be preferred by a person “who has 
appealed against a decree and whose appeal has been dismissed and he cannot 
e the objections after such dismissal. i 


- T. V. Ramanatha Aypar for Petitioner. 
R. Pariha Rao for B. Sitarama Rao for Respondent. 


K.S. 
Yahya Ali, J > Sabba Rao Tem 
1oth one 1946, Cr. R. O. No. 569 of 1946. 


° (Cr. R. P. No. 544 of 1946). 


Criminal Trial—Change of magistrates—Righi of accused to de novo trial and to 
re-examination of all the witnesses—Court cannot refuse to allow examination in chief of 
the witnesses at the de novo ital. 


When there is a change of magistrates, the accused is entitled to a de novo trial, 
and to a re-examination of all the witnesses. Examination of witnesses includes 
examination-in-chief as well as cross-examination and the Court has no jurisdiction 
to refuse to allow examination-in-chief of the witnesses at the de rovo trial, 


M. G. Kamath for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


“K.S. 
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Rajamaanar, 7. . | Zamindar of Devarakota, Chellapalli v. Venkadu. 
grd September, 1946. S.A. Nos. 1783 to 1788 of 1944. 

Madras Estates Land Act (I of -1908)—Gontract for payment of enhanced rent before 
passing of the Estates Land Act—If can be presumed merely from long continued payment at 
higher 1 ate. 

It cannot be contended that a Court can presume a contract to pay a higher 
rate of rent and a legal origin and consideration for it from a long continued payment 
of the higher rate. Itisa oo of fact on which a Court should give a finding 
taking into consideration the relevant circumstances and evidence on record. 
36 M.L.J. 320 : I.L.R. 42 Mad. 475 (F.B.), explained. 62 M.L.J. 511, relied on. 

Unless there is a valid contract, that is, an agreement supported by consideration 
the fact that the tenants have for long periods been paying at a higher rate would 
not itself entitle the landholder to enforce that rate when objection is made after 
the passing of the Estates Land Act. 36 M.L.J. 49 : L.R. 45 I.A. 195: LL.R. 43 
Mad. 174 (P.C.), relied on. 

T. V. R. Thathachari for Appellant. 6 

M. Appa Ras for Respotdent?. 


K.S. —— : 
Chandrasekhara Aiyar, 7. Radhakrishna Murthy. Ethirajulu Chetty & Co. 
10th September, 1946. A.A.O. No. 504 of 1945. 


Arbitration Act (X of 1940), sections 16, 30 and 39—Objection to award on the ground 
that damages were given on wrong basis—Decres in terms of award—If appealable as order 
refusing to remit the award for reconsideration. 

Where objection to an award was that the umpire gave damages on the basis of 
the market rate prevailing on goth September, having however found that the 
breach of contract was on the 27th September, it is an objection to the legality of the 
award. Where the Court passes a decree in accordance with the award it is really 
a case where the Court refused to remit the award for reconsideration and such 
an order is not contemplated in section 39 of the Arbitration Act as appealable. 
In such a case section 16 of the Arbitration Act deos not apply. An award can 
be set aside enly on one or more of the three grounds mentioned in section 30 of the 
Arbitration Act. 

C. Vasudevan for Appellant. 

B. Venkatararmmah for Respondent. 


K.S. 2 Bn 
Wadsworth, O.C.F. and Rajamannar, 7. Ali Sahib v. Zainub Bi Bi. 
17th September, 1946. O.S.A. No. 53 of 1945. 


Transfer of Property Act (IV of 1882), section 50—Scope—Lesses paying rent to his 
lessor knowledge that his lessor had no title—If entitled to claim benefit of section 50, 
Transfer of Property Act, against claim by real owner for rents or profits—Section if applies 
to advance of rent. 

Where a lessee subsequently became aware that his lessor had no title to the 
roperty leased, section 50 of the Transfer of Property Act can have no application. 
he lessee, no doubt, would be estopped from denying the title of his lessor if he 

should demand rent. But it was open to such lessee to vacate the premises as 
soon as he was aware of the defect in the title of his lessor. If he continued 
to remain in lon and pay rent to a person who, he knew, was not entitled 
to receive it, he was taking a risk with his eyes open and he can have no protection 
under section 50 of the Transfer of Property Act. The section further applies 
only to a payment as rent and not to a payment made asan advance. The advance 
il have to be regarded as a loan to be appropriated to future rent and not as 
a payment by way of rent. 

T. R. Ramachandran for Appellant. 

A.S. Rajagopala Atyangar and Muhammad Sayeed for Respondent. 

K.S. —— 

NRG 
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Horwill, F. ; Ramaswami Wdayar v. Karuppan Chettiar. 
18th September, 1946. C.R.P. No. 1055 of 1945. 

Civil Procedurs Code (V of 1908), Order 33, rule 5 (d-1) (Madras)—Scope—Applica- 
tion to sue in forma pauperis—Power to dismiss on the that the suit appeared 
io be barred by res judicata—If bar should be clear on the face of the plaint itself— 
Admissibility of evidsnce as to res judicata. 

It cannot be said that it was not permissible to dismiss an application to sue 
in forma pauperis under Order 33, rule 5 (d-1) of the Code of Civil Procedure unless 
it was clear on the face of the plaint itself that the suit was barred. Sub-rule (d-1) 
(Madras) requires a Court to dismiss an application where the suit appears to 
be barred by any law. It does not contain any reference to the plaint as 
sub-rule a) doeseby implication in its reference to “allegations.” Moreover 
rule 6 of Order 33 expressly makes provision for the adducing -of evidence to 

rove that the application is not subject to any of the prohibitions in rule 5. 
n every case however the Court has to consider to what extent it will record 
evidence in order to determine the questwn arising under Order 33, rule 5. 
Though an elaborate enquiry is not contemplated, the Court need not confine 
itself to the bare allegations in the plaint if it can be readily proved by the 
examination of a few documents that the suit appeared to be barred by any law. 

[Difficulties which an elaborate enquiry would lead to indicated.] 

An order dismissing an application to sue in forma pauperis under Order 39, 
rule 5 (d-1) of the Code. of Civil Procedure on the ground that it appeared to be 
barred by res judicata according to certain documents admitted in evidence cannot 
be said to be erroncous and interfered with in revision. 

R. Desikan for Petitioner. 


D. Ramaswami Aiyangar, P.S. Srinivasa Denkan aud N.S. Raghavan for Respondents. 
N 


K.S. SS 
Chandrasekhara Atyar, J. Karunayanatha Nadar v. Sellam Kuppa Raju. 
goth September, 1946. S.A. No. 464 of 1945. 


Injunction—Encroackment by building by defendant—Delay in apply mandatory 
injunction —E ffect—Reltef which plaintiff can be granted. UNE Jes . 

Where though the construction, of a building on the encroached site belonging 
to the Dare was started in Fe ry, 1940 and completed in July, 1941, the 
plaintiff sued only in July, 1942, for a mandatory injunction, 

Held, that the plaintiffs were guilty of delay in filing the suit and this disentitled 
them to the er aa injunction claimed. They were, however, entitled te 
damages which will be the value af the site encroached upon. 

K. K. Sridhafan for Appellant. 

T. P. Gopalakrishna Aivar for Respondent. 


K.S. = 
Shahabuddin, F. Venkatapaiya v. Venkateswara Rao. 
11th October, 1946. G.R.P. No. 1125 of 1945. 


ae Saari for naa due under alleged agresment for services rendsred—Agresment 
not — Decree on basis of quantum meniit—ZJf can be passed in the absence o 
pees erie passed in the absence of specific 
Where an alleged agreement under which the plaintiff claims a sum as rer u- 
neration for services rendered is found against, the Court should not pass a derree 
for any amount as reasonable remuneration in the absence of a specific plea of 


ae meruit in the plaint. - The Court having found that the all 
ad not been proved should dismiss the suit. 37 L.W. 313, ee agreement 


N. V. B. Shankara Rao for Petitioner. 
A. Raghaviah for Respondent. 
K.S. 
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Ghandrasekhara Aiyar, 7. Nannu Sahib z. Mahammed Salia Sahib. 
7th October, 1946. , A. A. O. No, 126 of 1945. 


Decree—Compromise decres in partition suits—Preliminary decree followed by final 
decree—If necessary for execution. 


Even in the case of decrees passed by Courts in partition suits on the basis 
of a trial on the merits, there is no obligation to have two decrees, one preliminary 
and one final though as a general rule such decrees are made for the sake of con- 
venience, the first declaring the rights of parties and providing for the appointment 
of a commissioner for division of the properties and the second y dividing 
the properties by metes and bounds. In case of compromise décrees, however, 
it is open to the parties to provide straightaway for the execution of the decree that 
they want the Court to pass, without any need for a further decree. Such a com- 
promise decree can be executed without a final decree. In any event where in 
an earlier execution petition it has been decided that execution could commence 
even without a final decree the parties will be barred by res judicata from raising 
such contention in a subsequent petition for execution. 


T. K. Subramania Pillai and M. Annamala for Appellant. 
A. V. Narayanaswami Aiyar for Respondent. 


K.S. ————— 
Lakshmana Rao, F. Murugappa Naicker v. Natesa Naicker. 
gih October, 1946. S. A. No. 93 of 1946. 


Civil Procedure Code (V of 1908), Order 21, rule 63—Applicability—Clatm in respect 
of mortgage—Order “‘ without determining validity or otherwise of mortgage, the property 
will be sold notifying the mortgage in the sale proclamation’’—If amounts to refusal of claim 
—If suit should be filed within one year. 

An order in a claim petition of 4 in respect of a mortgage was made on 19th 
January, 1938, as follows :—‘‘ Without determining the validity or otherwise of 
the mortgage the property will be sold notifying the mortgage in the sale procla- 
mation.” No suit was filed to establish the right claimed and the prop was 
sold on 12th October, 1938, subject to e nana a The sale was co ed 
on 26th June, 1939, and X was the purchaser. A then started proceedings against 
the mortgagor under the Madras Debt Conciliation Act in 1939 and obtained a 
consent order on 6th March, 1940. A purchased the property in execution of that 
order on 2nd September, 1942, and filed a suit on 14th June, 1943, for recovery 
of the property from A. i 

Held, A’s claim petition was under rule 58 of Order 21, Civil Procedure Code, 
fọr release of the pro ies from attachment and the order made on it will amount 
to a refusal of th im and the order falls under rule 63 of Order 21. No suit 
having been filed within one year of the order to establish the right claimed, the 
suit against X in 1943 will be barred by reason of Order 21, rule 63 of the Civil 
Procedure Code. 

Cannanore Bank, Lid. v. Madhavi, (1941) 2 M.L.J. 956 : I.L.R. (1942) Mad. 
336 (345) (F.B.), relied on. 

N. Sivaramakrishna Aiyar and V. N. Shama Rao for Appellant. 


M. R. Narapanaswami for Respondent. 


K.S. L 
Chandrasekhara Aipar, J. Namasivayam Pillai v. The Travancore National and 
10th October, 1946. Quilon .Bank, Ltd. 


A. A. O. No. 532 of 1945 and A. A. A. O. No. 239 of 1945. 


Execution—Lands subject to assessment of Rs. 44 valued at Rs. 100 in sale pio- 
clamation—Judgment-debtor having notice of such valuation and asking for adjournments 
NRG 
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waiving fresh proclamations—If can ask that sale held in pursuance of proclamation should be 
set aside on the ground of gross umnder-estimats. 


Where lands bearing an assessment of Rs. 44 was valued originally at Rs. 400 
and later at Rs. 100 has been sold, the judgment-debtor who has had notice and 
actually waived fresh proclamations when obtaining adjournments of the sale 
cannot subsequently come forward and claim that the sale should be set aside on 
the ground of gross under-valuation. 


Saadatmand Khan v. Phul Kuar, (1898) L.R. 25 I.A. 146 : IL.R. 20 All. 412 
(P.O), distinguished. 

P. N. Appuswamt Aiyar for Appellant. : 

King and Partridge and T. R. Ramachandran for Respondents. 


K.S 


Wadsworth, 0.0.7. and Yahya Alt, J- Nagayya o. Balakotayya. 
11th Octeber, 1946. C. M. P. No. 110 of 1946., 


Civil Procedure Code (F of 1908), sections 109 and 110 and Order 45—Decision 
aelating to a right io manage trust properties—Value of the subjest-matter for purposes of 
kav to appeal to the Privy Counil—If to be taken as market value of the properties 
concerned or some mobonal valus. 

It would be entirely wrong to value a right to manage trust properties as if 
it had any relation to the market value of those properties. Ifthe right of manage- 
ment carries with it any emolumehts of pecuniary value, the capitalised value of 
those emoluments would presumably be the value of the office. If there are no 
emoluments the office can have only such notional value as attaches to the prestige 
which the holding of the office conveys. In respect of an office having no emolu- 
ments where the suit bas been valued at Rs. 6,000 by the plaintiff the value of the 
subject-matter of the suit and ap thereon is below Rs. 10,000 and so leave to 
appeal to His Majesty in Council must be refused. 


K. Subba Rao and P. Rami Reddi for Petitioner. 
Ch. Raghava Rao for Respondents. 





K.S. 
Yahya Ali, F. Pichi Naidu v. Chenchukrishnareddi. 
18th October, 1946. Cr. R. C. No. 854 of 1946. 


(Cr. R. P. No. 821 of 1946). 
Criminal Procedure Gods (V of 1898), section 145 (1) and (6)—Order under section 
145 (6)—Cannot be passed unless a preltmenary order under section 145 (1) has been passed. 

, The ee has no jurisdiction to pass an order under section 145 9 
of the Code of Criminal Procedure unless a preliminary order under section 145 (1 
has been passed. It cannot be said that there is no prejudice caused to the other 
"party by reason of the omission to pass such preliminary order. The preliminary 
order if passed would have disclosed the grounds on which the Magistrate was 
satisfied as required in section 145 (1). Though the conduct of the party (against 
whom the order is made) meen the en pean to go on without objection 
may be reprehensible, it cannot validate an order which is without jurisdiction, 

Mariasusai Udapan v. Hajes Mahamud Azezuddin Sahib, (1936) 71 M-L.J. 305, 
followed. 

A. Bhuyanga Rao for Petitioner. 

T. V. Ramanatha Atyar for Respondent. 

The Public Prosecutor (V. L. Ethiag) on behalf of the Crown. 


K.S. 
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Chandrasekhara Atpar, J. Siadumantha Rao v. The Andhra Bank, Ltd., Bandar, 

Sth October, 1946.. A. A. O. No. 385 of 1945. 

Provincial Insolvency Act (V -of. 1920), sections 4, 47 and 54-A—Application under 
sections 4 and 47—If can be treated in appeal as one under section 54-A. 

Substantial rights of the parties cannot be allowed to be defeated by techni- 
calities, if those can be brushed aside or overcome. ‘The mere fact that an a pli- 
cation was filed under sections 4 and 47 of the Provincial Insolvency Act will not 
take away the right of the applicant to have it treated in ap as an appli- 
cation under section 54-A if that is the proper section applicable. 

V. Subramanyam for Appellant. 

P. Satyanarayana Rao and G. Balaparameswara Rao for Respondent. 

K.S. aana a A 
Wadsworth, O.G.J., and Yahya Alt, F., Lakshmanan Chettiar v. Thangam. 

11th Octobsr, 1946. C. M. P. No. 3309 of 1946. 

Civil Procecure Code (V of 1908), seciton 110—Valus of subject matier in appeal to 
_ Privy Council—Computation—Decres of affirmance with a slight variation as to certain debts 

in a partition decree—Leave to appeal to Privy Council—When granted. 

The value of the subject-matter in dispute in an appeal to the Privy Council 
in a partition suit must be taken to be the value of the share in the joint fami 
property in respect of which the appellant is claiming: (1944) 2 M.L.J.“d18 
(PE) referred to. 

When there is a slight variation of the decree which is wholly in favour-ofthe 
proposed appellant and about which he has no grievance and in regard ;to ‘othét}, 
matters the appellate decree has affirmed the decree of the trial Court, the aripellate 
decree is in the main one of affirmance within the meaning of section 110 of the 
Civil Procedure Code and the appellant cannot have because of the modification, 
a right of appeal on other points on which the Courts have concurred without 
showing that there is a substantial question of law involved. (Case-law discussed). 

If the subject-matter of the dispute in appeal had been the amount of the 
decree or the amount of damages, a variation whether to the prejudice or in favour 
of the petitioner would not alter the decree of variance into one of affirmation. 
But where the question in dispute is on a totally different point such as the question 
of debts due by the family in a partition suit in regard to which the applicant has 
succeeded and succeeded altogether so that he has no further grievance in the 
matter, he cannot without showing a substantial question of law have a right to 
litigate upon other points upon which the Courts have been m agreement. 

V. Ramaswami Aiyar for Petitioners. ` 

K. V. Ramachandra Aiyar for V. Mesnakshisundaram for 1st Respondent. 

O. K. Ramalingam for 2nd and 3rd Respondents. 

R. M. Halasyam for 4th Respondent. 


K.S 
. Rajamannar, J. Ramiah Thevar v. Thambu Thevar. 
11th October, 1946. A. A. A. O. No. 283 of 1945. 
Civil Procedure Code (V of 1908), section 47 and Order 21, rules 58 and 60—Obyection 
by j -debtor to attachment on the ground that the property attached was trust properity— 


—Order rejecting—If falls under section 47 or under Order 21, rule 58. 

If the objection to an attachment is made by the judgment-debtor or his 
representative not on his own behalf, but on account of a poled will as trustee, 
or as shebait of an idol, or on the ground that the property is , the objection is 
under Order 21, rule 58 and not under section 47 of the Civil Procedure Code 
and the order rejecting such objection is not appealable. (Case-law discussed). 
Leave to appeal granted. | 


K. S, Ramabhadra Aiyar for Appellant. 


K. S. Ghampakssa Aiyangar and K. C. Srinivasan, for Respondents. 
K.S. — 


NRO 
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Ghandrasekhara Aiyar, 7. Raha Rao v. Venkata Ratnamma. 
._ 14th October, 1946. S. A. No. 1245 of 1945. 


Hindu Law—Maintenance—Claim against father for maintenance—Arrears of matn- 
tenance—Crtrcumstances in which can be awarded. 


While it is true that no demand is necessary to justify a claim for arrears of 
Thaintenance and that it is equally unnecessary to show that any debts were incurred 
by the person claiming maintenance for the purpose of maintaining himself or 
herself, it is equally undeniable that all the circumstances of the case have to be 
taken into account to see if there should be an award for arrears and at what rate. 
Where the next friend of minor children (claiming maintenance from their father) 
their great grand-mother, was bringing them up in her own house out of na 
love and affection and it was nowhere said that she intended to get maintenance 
for her great grand-children from their father and she made no claim for main- 
tenance prior to the suit, any award of arrears of maintenance would only mean 
reimbursement of the next friend. In neality it would not be a decree for the 
maintenance of the minors. Arrears should not be awarded in such a case. 


Leave refused. 
B.. Jagannadha Das and C. V. Dikshitalu for Appellant. 
„P. Satyanarayana Rao for Respondents. 


“K.S. —— 

` Yahya Ali, 5. i Krishnan, In re. 
-28th October, 1946. Cr. R. G. No. 939 of 1946. 

a nae (Cr. R. P. No. 905 of 1946). 


Prevention of Crusty to Animals Act (XI of 18go)— Animal said to have been treated 
in a cruel mannsr—If can be ordered to be confiscated—Criminal Procedure Code (V of 
1898), section 517—Jf applicable. 

' There is no provision in the Prevention of Cruelty to Animals Act, empowering 
the RT order confiscating the animal which was said to have been 
treated in a cruel manner by the accused. Where the animal concerned is worth 
Rs. 400 it should not be confiscated under section 517 of the Criminal Procedure 
Code in an ordinary case. The sentence of fine awarded and the deprivation of 
possession of the animal during its detention in an infirmary are sufficient punish- 
ment in the circumstances. 

S. Ramachandran for Petitioner. 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 


K.S. 


Yahya Alt, F. Rangaswami, In re. 
gist October, 1946. Gr. R. Q. No. 1155 of 1946. 
(Taken up No. 6 of 1946). 
- Madras Suppression of Immoral Traffic Act (Y of 1930), section 12 (1) and Madras 
Borstal Schools (V of 1926), section 8—Person convicted under section 12 (1) of Sup- 
pression of Immoral Traffic Act—-When can be ordered to be detained in Borstal School. 
The mere fact that a person convicted under section 12 (1) of the Madras 
Suppression of Immoral Traffic Act was a “ confirmed pimp and had been living 
in Be society of bad characters’’ is hardly sufficient to the requirements of 
section 8 of the Borstal Schools Act and does not justify his being sent to a Borstal 
school. The proper course is to award the accused the sentence of two months 
rigorous imprisonment prescribed under section 12 (1) of the Suppression of 
Immoral Traffic Act. 
The Crown Prosecutor (P. Govinda Menon) on behalf of the Crown. 


TK. V. Rajagopalan for Accused. 
K.S. 


| 
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Rajamannar, J. | Venkata Sastri v. Jagannatha Row. 
16th October, 1940. i S. A. No. 207 of 1945. 
Madras Tillage oin Ae in 1895), sations 3, 10 (2) and (3), 11 (2) 
and (3) and 1 | kanan Jurisdiction of Revenue Courts— 
Raa te oe IN a I ey ai 


X, the karnam of a village, was dismissed from service in 1881 for neglect of 
ee eee ointed in his place when R tion VI of 1831 was 
in force. Clanis were made by the bestia: ani che won X unsuccessfully 
said office in the Revenue Courts which held that they ma ace ie ie 
after the death of XY. X died in 1919. 7, a member of X's family, sued as his 
heir for the recovery of the office in the Revenue Court in 1938, within three years. 
after his ete majority. The Revenue Court held that the vacancy occurred 

the death of X in 1919 and not on his dismissal in 1881 and decreed the. 
suit against the appellant who unsuccessfully appealed to the District Collector 
and the Board of Revenue. j 


The appellant then sued in the Civil Court for a declaration that the d 
of a ane Gourts was ulfra vires and void for want of jurisdiction. i 


(i) The Revenue Qourts had jurisdiction as the subject-matter of the 
PT esr stad oe cia a jel ah i 
Village Offides Act; the ground on w von gi cp peel ap a 
was entitled to relief under sub-section (2) or (3) of section 10, or 
(2) or (3) of section 11,.0r section 12 of the er 


, (ï) Tt is within the province of the Revenue Courts to enquire” inti lie 
question, of the existence of the vacancy which is the foundation of the, plaintiff’s 
case and not the foundation of the jurisdiction of the Revenue Courts: 


(iii) Accordingly the Revénue Gourt’s decision cannot be challenged’ in the- 
Civil Court. a 


21 Q.B.D. 313, applied. 

P. Somasundaram for Appellant. 

M. S. Ramachandra Rao for first Respondent. 

The Government Pleader (K. Kutitkrishnae Menon) for second Respondent. 


K.S. ———— ; 
Bell, J. Watson v. The Governor-General in Council represented 
17th October, 1946.. by the Military Estates Officer, Madras Circle, Wellington. 


C.R.P. No. 376 of 1946. 
Crou Procedure Gods (V of 1908), section 115—Revision—Docisidn as to court-foo— 
-When open to revision. 
. A revision petition lies where a plaintiff has been held to have eset 
stamped his plaint. A defendant however who has unsuccessfully 
adequacy of court-fee paid by the plaintiff cannot come up in revision ope 
a further question of jurisdiction is involved. 


K. R. Krishnaswami Aiyar and V. Srimivasan for Petitioner. 
The Government Pleader (K. Kuthknishna Menon) for the Crown. 


KS. -> See aes! 
Chandrasekhara Atyar, J. Muhammad Usman Sahib v. Examiner of Local’ 
18th October, 1946. ~ Fund Accounts, Madras. 


A.A.A.O. Nos. 234 to 236 and 357 to 365 of 1945- 


Madras Local Boards Act (XIV of'1920)—Swecessive presidents of Panchayat Board’ 
—Liabiltty to to surcharge in respect of loss caused to the Board by their negligence in mot 
collecting arrears of kist— Test of Kabihis for loss. - 
Naor 


~ l 


.! Where three successive presidents of a ce a en are surcharged for 
Ipss caused to the Board by their n ce in not collecting the arrears of kist in 
j of leases.of weekly market, slaughter-houses, and bus stand, it cannot be 
nded that the earliest of the three presidents was not liable as the right to 
recover the arrears had not become barred during his regime of office and it was 
open to the succeeding presidents to recover the amounts by the institution of 
suits if necessary. Allowing much arrears to accumulate in the hope that they 
may be collected later, and when taxed with their non-collection to say that: his 
successors were really liable, is to ignore the truth that the loss is attributable to 
all the three presidents. The fact that the others might also be made liable is no’ 
“idang for holding that the earlier president was not directly responsible for the 


Oban of Lord Sumner in 'Weld-Blundell v. Stephens, 1920 A.C. 956 at 
986 and Halsbury’s Laws of pneu Vol. 23, page 591 based on the theory. 0f 
tovit actus inieroemesns distinguished 

M. S. Venkataraimer and B. Pocker for Appellant. 

' ‘The Government Pleader (A. Kuttikrishna a eee for the Crown. 


K.S. 
Beli, 7. Kallianna Goundar v. Balasubramaniam. 
25th October, 1940. C.R.P. No. 112 of 1946. 
>." Court-Fees Act (VII of 1870), section 7 (v)—Applicability—Suat by Hindu sons for 
a) a declaration that sale by ather for ht and as guardian of ths sons was not 


on them (b) for partition and (c c) for reocovery of properties—If ons for possession. 
JA suit by a Hindu mother as next friend of her sons for (a) a declaration that 
a sale deed executed by their father for himself and as guradian of the sons was not 
binding on them, not having been executed for family necessities (b) for partition 
and (0) for recovery of the properties, is in effect, one for possession to which section 7 
(2) of the Court-Fees Act applies and court-fee should be levied accordingly. 
Ramaswami v. Rangachariar, 1.L.R. 1940 Mad. 259: 1940 1 M.L.J. 32 (F.B.) 
applied. ` 


R. Desikan for GEN nen JG 

"A. Srirangachariar for Responderft. 

KS, GDG =e 
Yahya Ali, F: > ; | ; Vellai Mudali, Jn re. 
1st November, 1946. l i Cr. R. C. No. 952 of 1946. 


‘(Taken up No. 4 of 1946). 

Penal Code (XLV of 1860), section 496—Waylaying and tying tali round neck of 
girl—Whsn SA to offence under the section. 

The case against the accused was that when the girl was returning from her 
father’s house with a head load of fuel the accused seized her, pushed her down 
and tied a lali round her neck and then let her go. He had intended to marry 
the gril but was rejected and she was about to be married to somebody else. The 
accused commi the act apparently to spite the girl and her parents. On a 
charge of committing an offence under section 496 of the Penal ode, 

Held, the act of the accused in tying the tali round the neck of the girl in the 
circumstances did not amount see ae through the ceremony of being married 
knowing that he is not thereby la y married” within the meaning of section 
of the Penal Code. The accused must be presumed to have known that according 
to the custom of his aay the act did not constitute a ceremony of being: 
carried. : 

: The Public Prosecutor (V. L. ir) on behalf of the Grown. 


\. Accused not represented. = M 3 


w 


Bell, F. l Lingayya v. Adilakshmamma. 
15th October, 1946. CG. R. P. No. 792 of-1945. 
Provincial Insologncy Act (V of 1920), section 35—Annulment of adjudication— 
Petition for adjudication alleging as acts of bankruptcy (1) a mortgage, (2)-a sale and (3) a 
lease—Application by receiver under sections 5 and 54 to set aside the morigags sale 
Lease terminating by sflux of time—Effect—Anmulment of adyudication— 
Lf can be resisted. : < : 
Where on a petition for adjudication alleging (a) a mortgage, (b) a sale and ` 
(c) a lease as acts of bankruptcy, the debtor was ae aE and then 
the application by the receiver under sections 53 and 54 of the Provincial Insolvency 
Act to set aside the mortgage and sale pro unsuccessful, the’ adjudication has 
to be annulled. Though the validity of the lease had not been questioned (the 
lease having terminated by efflux of time) the lease cannot: be ‘relied on as an 
act of insolvency to resist the annulment of adjudication. _ It would seem strange 
that because the Official Receiver or th creditors did not choose to attack one out 
of several transactions, having failed on the rest, that transaction should be held 
up, for ever perhaps, to prevent an annulment of adjudication which should other- 
wise automatically follow the dismissal of the applications in respect of the other 
transactions. ` 
(1940) 1 M.L.J. 228: I.L.R. 1940 Mad. 441, referred-to. - 
K. Kameswara Rao and N. Rammohan Rao for Petitioner. 
K. Kottayya for Respondent. 
K:S. 


“Horwih and-Kuppuswami Ayyar, 77. Ramaswami Pattar v. Subramania Ayyar. 
28th October, 1946. j App. No. 259 of 1945. 
Transfer of Property Act (IV of 1882), section 55 (4) (b)—Vendor’s lien—If extends 

to money directed to be paid by the vendes to third parties. 

The wording of section 55 (4) (6) of the Transfer of Property Act makes no 
distinction between consideration due to the vendor himself and sums of money 
directed to be paid to others. There can be no doubt that the vendor’s lien 
does extend to sums of money directed to be paid by the vendee to third parties 
as well as to money directed to be paid to the vendor himself, 

gt M.L.J. 530: 1.L.R. 39 Mad. 997 (F.B.) relied on. 

N. A. Krishna Apar and S. R. Subramanyam for Appellant. 

N. R. Sesha Ayyar and C. Ravunni Nair for Respondents. 


K.S. 
Yahya Ali, 7. Alagathorai Padayachi, In re. 
1st November, 1946. “Cr. R. d. No. 1033 of 1946. 


(Cr. R. P. No. 988 of 1946). 

Arms Act (XI of 1878), sections 14, 16 and 19 (i)—Gist of offence under—Person 
Te de ed sites ia nas license sometime 

expiry of old license—Failure to deposit gun in the interval—Offence. 

‘The period of one month’s grace under the Arms Act for renewal of license, 
is not intended to extend the period of the license or, in any manner, to limit the 
scope of section 14 or section 16 of the Arms Act. The weapon which is not covered 
by the license has to be deposited as soon as the license expires though the 
person possessing it had a plied for a renewal of his license before the iry 
of the current license. e period of grace is not a statutory period and it is 
not open to the holder of the weapon either.to claim it as a matter of right or to 
state that he ig not bound to deposit the weapon after the expiry of the period of 
license. - Failure to deposit the weapon amounts technically to an offence under 
section 19 (1) of the Arms Act. - - bi 

Having regard to the circumstances that the accused had applied in time for 
the renewal and ultimately got the license and in good faith thought that he was 
lawfully entitled to keep the weapon for a month, the sentence ought to be nominal 
and a fine of Rs. 5 and in default a week’s simple imprisonment will be sufficient. 

NRO 
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42 ( ; 
K. G. Subramaniam for Accused. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
- S - 


Yahya Ali, J- a l Mayilvahanam, In re. 

1st November, 1946. Or. R. O. No. 279 of 1946. 

- (Or. R. P. No. 272 of 1946). 

“Evidence Act (I of 1872), section 25—Applicability— Transport of rice from British 

India by sea to Ceylon tn contravention of notification under rule 84 (3) of the Defence of India 

Rules—Prosecution for—Statemenis mads by accused to Assistant Inspector of Customs—lf 
inadmissible as repugnant to the provisions of section 25 of the Evidence Act. 

The Assistant Inspector of Sea Customs cannot be deemed to be a police officer 
within the meaning of section 25 of the Indian Evidence Act. The provisions 
of section 25 should not be extended to other classes of officers merely on the ground 
of similarity of function. Statements made by the accused to the pa ja of Sea 
Customs are not hit at by section 25 of the Evidence Act and will accordingly 
be admissible in a prosecution for transporting rice from British India to on 
in contravention of the notification under rule 84 (3) of the Defence of India Rules. 


61 Qal. 607; A.I.R. 1927 Bom. 4 and . I M.L.J. 368, distinguished. 
1932 M.W.N. (CrL.) 69 ; 1934 M.W.N. (Crl.) 67 and (1938) 1 M.L.J. 238, relied on. 
V. Rajag and K. N. Srinivasan for Petitioners. 


ft Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
Rajamannar, F. Pulliah v. Appanna. 
1st November, 1946. l : - A. A. A. O. No. 75 of 1946. 

Civil Procedure Code (V of 1908), section 539—Scope—Decres against Hindu 
alons in favour of mere ses of a promissory note. executed by the father—Executability 
against property tn the hands of sons the death of ike father. 

In respect of a decree obtained by an endorsee of a promissory note executed 
by a Hindu father in a suit to which the sons were not parties, after the death of 
the father the joint family property in the hands of the sons could be proceeded 
= eee execution. ‘The case is covered by section 53, Civil Procedure Code. 

t section is based upon the theory of pious obligation. The fact that the decree 
was obtained by an endoriee of a promissory note on the liability arising on the 
note and not in respect of a liability ds hors' the promissory note does not make the 
liability of the father to discharge obligation arising out of the execution of the 
promissory note any the less a debt within the-meaning of section 53, Civil Procedure 
Code. Property in the hands of the sons would be liable for payment of the 
debt due in respect of the promissory note and for the recovery of which a decree 
had been passed inst father. 

K. Kameswar Rao and N. Rammohan Rao for Appéllant. 


N. Bapi Raju for Reapondent. 
K.S. 


Yahya Ali, 7. i Madhavi Ammal, -In re. 
13th November, 1946. --. ' r. R.Q. No. 1140 of 1946. 
(Gr. R. P. No. 1092 of 1946). 
Madras Suppression of Immoral Trafic Act (V of ah falling. within the 
operation of the Act—If can be directed to bos in a rescus attached to the Vigilance 
Association—Madras Probation of Offenders Act (III of 1937)—Lf apak i 
It is doubtful whether under the Madras Probation of Offenders Act or under 
the Suppression of Immoral Traffic Act the Court is empowered to make a direction 
that a girl falling within the operation of the latter Act should live in a rescue home 
attached to the Vigilance Association. There is no statutory or other authority 
enabling the Court to make such a direction. The girl can be ordered under 
section 4 (2) of Madras Probation of Offenders Act to remain under the supervision 
of the Woman Probation Officer. s > 
T. R. Ramachandran for Petitioner. . 
M. Santosh for the Crown Prosecutor on behalf of the Crown. 
K.S. - — 
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Horwill, 7. i om t., Ratnakrishna Ayyar v. Bargavi Amma. 
‘24th October, 1946. j oa Hs 1a a. R, P..No. 935 of 1945. 
|. Mortgages with lease back—Construction—Provision that the rent shall be paid from 
‘the current year onwards every season before goth Makaram—For balance of rent and interest 
the > of redemption, other properties and lessees liable—Charge created—Extent. 

n a rental agreement the particulars of the pattom were set out and the 
rent payable calculated to be Rs. 28.. The deed er provided :—‘‘ This sum of 
Rs. 28 shall be paid from the year 1111 onwards every season before the goth 
‘Makaram and if the arrears of rent are allowed they shall be paid with interest 
at 12 per cent. per annum” * * + E, a «We shall surrender 
possession at our own expense after the goth Makaram 1112.” “For the balance 
of rent and interest the equity of redemption over and above the mortgage for 
Rs. 1,165 our other properties and ourselves are liable and we agree to your taking 
surrender of the properties.” On a construction of the lease, - 

.. Held, (1) the rental agreement is one for a period of one year and not for an 
undefinite period. 51 M.L.J. 378, distinguished. l 

(2) The charge created for arrears of rent would extend to the whole of the 
rent due, in the event of the tenants remaining in possession beyond the year of 
‘lease and is not restricted to the rent due during the year of lease. 

58 Mad. 75: 67 MLL.J. 445; 11 M.L.J. 186; 93 I.C. 20 and 16 I.C. 560, 
distinguished i l 


C. K. Viswanatha Ayyar for -Petitioner. 
C. S. Swaminadhan for Respondent. 
K.S. —— 
: Chandrasekhara Atyar, F. Venkataramayya v. Gangaraju and Son. 
gist October, 1946. S. A. No. 1600 of 1945. 
Provincial Small Cause Courts Act (IX of 1887), Schedule II, Article 9 (11) — 4 pphi- 
-cabtlity—Suit by vendee for recovery of mansy paid for goods contracted to be sold but not 
delivered —If excepted suit—Value of suit less than Rs. 500—Second appeal if lies—Civil 
Procedure Code (V- of 1908), section 102. 
' A failure to fulfil the terms of an obligation under a contract under which the 
defendant agreed to despatch to the plaintiff who ‘had paid the price agreed, a 
‘certain number of baskets of jaggery is different from a dishonest sale of goods 
by a warchouse-keeper entrusted with goods, for safe custody.- A suit for the 
recovery of the value paid for the goods which the defendant had failed to deliver 
‘does not fall under Article 35 (i) of the second schetlule of the Provincial Small 
‘Cause Courts Act and is not excepted under that article. Where the value of 
‘such suit is less than Rs. 500 no second appeal ljes. I.L.R. 49 All. 85, distin- 
ished. i p 
ii The fact that the suit was tried on the original side and that an appeal was 
preferred from the decree of the District Munsiff to the District Judge will not 
alter the nature or complexion of the suit for the purposes of second appeal, - 
C. Rama Rao for fad Sears i 
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B. V. Subrahmaniam for Respondent. 
Ne KS. —§$<—. 5 ` 
M © Ayya Mooppan v. Komali. 
7th November, 1 S A No. 1160 of 1945. 


Hindu Law— Joint family—Partition—Essentials of —Meté cultivation and enjoyment 
of defined pieces of land separately by each ma Pele an to Bittblish partition. 
Partition is a new status and when it is brought about by consensus of the 
members of a coparcenary they must intend that their eondition as co crs 
‘shall cease. It is not sufficient that they should alter the mode of holding their 
p rty. They must alter, their title to it. They must cease to be'joint owners, 
and become separate owners. ‘The mere fact that brothers forming a family were 
enjoying defined pieces’ of land, which they were: cultivating separately will not 
Amount to a partition. The mere’ existence. of separate transactions or holdi 
‚of land in separate portions would not'establish a partition unless such steps were 
taken with a view to carry out a partition. eo x l 
NRO ; d 
oy 
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Maynes Hindu Law (r1oth Edition) page 556 ahd I.L.R. 1942 Mad. 886 = 

(1941) 2 ML. J. 58 (P.Q.), relied on oy. os ` 5 
R. Gopalaswarm Atyangar ee Appellant. at 

a a Respondent: E ae ae 4 oe: 

Horwill a Kuppuswam. Aypar, 77. Saes Valdyar. v Rex... 
18th November, 1946. ~ Or. M. P. No. 1736 off 1946.” 

Griminal Procedure Code (V of 1898), section 54 (pe eee to ‘arrest without 
warrant—Conditions necessary for exercise of —I If person, arr Should also be liable to be 
arrested without a warrant-if offence had bæn committed in. British India. 

Section 54 (7) of the inal Procedure Code authorises any police officer 
to arrest without a warrant any person. (1) against whom credible information 
has been received that he has dóne an act outside British India which if done 
within British India would be an offence and (2) who, under any law relating to 
extradition, etc., is liable to be apprehended or detained in custody in British- 
India. But there is nothing in section 64 of the Criminal Procedure Gode which 
justifies a conclusion that the person arrested should be liable to be arrested without 
a warrant if the offence had been committed in British India. I.L.R. 52 CaL 319, 
dissented from. 
_ Im any event whén the person arrested is-charged under the Travancore 
Penal Code of offences corresponding to sections 148, 149, 324 and 496, read with 
section 109 of the Indian Penal Gode, it being a cognisable case, theyaccused could 
have been arrested by the isang without a warrant if such offence: pad been com- 
mitted in British India. h a person, can therefore be a ae India 
wi. a warrant. 

. Ramachandran for Messrs. Row and Reddy for Petitioner. z 
The Assistant Public Prosecutor (A.S. Stoakaminathan) on behalf of the Crown. 
K.S. 





Yahya Alt, F. | Narasimha Ayyar v. Rangathayammal. 
18th November, 1946. » Or. R. Q. No. 855 of: oh). 
(Cr. R. P. A 822 of | = 
Criminal -Procedure Code (V of 1898), spill org ea ad band and wife— 

ats living by mutual consent—Wife withdr conseni— Right to maintenance. 


Sub-section (4) of section 488 of the Criminal Procedure Gode provides that 
a wife will not be entitled to maintenance if the parties have been living separately 
mutual consent. Mutual consent involves the consent of both parties and if the 
wife decides to put a stop to separate living sub-section (4) ceases to operate. 
Then the wife gets her right to claim maintenance. 
D. Ramaswami Aiyangar and S. Kuppuswami for Petitioner. 
A bi Ramajingam for Respondent. 


Happel a Shahab-ud-din, FF. Thiagarajan Chettiar, In re. 
igth November, 1946. Cr. M. P. oe . 1569; etc. Go, ete. oF 1946 
Government of India Act (1935) Offences committed befi 1946 

in contravention of rules and Ordinances made under Defence of the ee Sor—- 


TE errr a aces ieee ree Gee of 1946—Validtty 


ON offences are committed before the expiration of the six months period! 

after the end af, the emergency the accused persons can be prosecuted after the 

tion of the period and proceedings instituted against kan for such offences 

am of thè period can be lawfully prosecuted to a conclusion. 

Ordinance- XII of 1946, is inira ores and enables the proceedings for offences to. 

be continued, . 

Certificate under section 205 of the. Government of India Act granted. 

Sir Allads ai gka Atpar, (for K. Subramanian and Allah K D, F.V. 

Srinivasa ag fcr R. Gundappa Rao, T.'R. Srinivasan and R. Desikan for Petitioners. 

vocate-General (K. Rajah  Aiyar) and the Public Prosecutor (V. L. 

Brg) on on behalf of the Ctown. 


+ 
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Chandrasekhara Atyar, 7. l Satyanarayana v. Sriramulu. 
goth October, 1946. A. A. O. Nos. 622 and 623 of 1945. 
Provincial Insolvency Act (V of 1920), section 42 (1) (a)—Assets not of a valus equal 


to etghi annas in the rupse of the unsecured liabilities of dsbtor—If an absolute bar 
against discharge. 


An application for discharge cannot be dismissed merely on the ground that 
the assets were not of a value equal to eight annas in the rupee and that section 42 
of the Provincial Insolvency Act imposed an absolute bar against discharge. 
‘There is no such absolute bar as section 42 (1) (a) contains the qualifying clause 
‘unless he satisfies the Court that the fact that the assets are not ef a value equal 
to eight annas in the rupee on the amount of his unsecured Liabilities has arisen 
from circumstances for which he cannot justly be held responsible.” - 


M. S. Ramachandra Rao and D. R. Krishna Rao for Appellant. 


Respondents not represented. 
K.S. 


Wadsworth, O.C.J. and Govindarajachari, 7. Bojanna o. Kristappa. 
1st November, 1946. L. P. A. No. 27 of 1946. 


Civil Procedure Code (V of 1908), section 151 and Order 21, rule go—Execution sale 
—If can be set aside on ths ground of fraud under inherent powers of Court when no application 
within limitation has besn mads under Order 21, rule go for that purpose. 

A Court has no power under section 151 of the Code of Civil Procedure to 
cancel a sale in execution on the ground of fraud in the valuation of the land, which 
fraud had not been the subject of an application under Order 21, rule go of the 
Code filed within time. 44 M.L.J. 680: I.L.R. 46 Mad. 583, doubted. 

The Court could not presume the existence of an inherent power to do that 
for which a statutory provision has been made and the Court has no general dis- 
cretion to relieve a suitor from the operations of the provisions of the Limitation Act. 


K. Subba Rao and C. Kondiah for Appellant. 


P. Chandra Reddi for Respondent. 5 
K.S. E, 
Rajamannar, F. Bheema Bhatta v. Narayana Bhatta, 
Gih November, 1946r S. A. No. 173 of 1946. 


Transfer of Property Act (IV of 1882), sectlon 111 (g)—Forfeiture of agricultural 
lease by breach of covenant against alisnation—Notics before institution’ of swit—Nocessity 
—Setilement‘conferring vested interest on daughter subject to life interest on settlor—If alisnation. 

Although the provisions of section 111 (g) of the Transfer of Property Act 
would not apply to agricultural leases, it is necessary as a rule of justice, equity and 
good conscience for the landlord to show his intention to determine the tenancy 
by an overt act when there has been a forfeiture by breach of covenant against 
alienation by the tenant. A suit for ejectment filed by the landlord without giving 
notice of determination of the tenancy is not maintainable. 


I.L.R. 36 Mad. 161 and I.L.R. 38 Mad. 445, referred to. - 


A.I.R. 1933 Mad. 943, I.L.R. 42 Mad. 589 and (1946) 2 M.L.J. 229, relied on, 

A settlement by the lessee which after reserving the interest in himself and his 
wife settles the property on his daughter amounts to breach of covenant against 
alienation as the daughter is given a vested interest which is transferable and 
heritable. (Leave granted). 

K. Y. Adiga and K. P. Adiga for Appellant. 

K. Srinsoasa Rao for Respondent. 

K.S. 

NRO 
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Chandrasekhara Atpar, J. Murugesa Mudaliar v. Varadayya Naidu. 
14th November, 1946. - S. A. No. 1066 of 1945. 


Registration Act (XVI of 1908), section 77—Swit wnder—Scope—Probabilities and 
` Surrounding circumstances—If can be taken into account tn arriving at the truth about the 
execution of a challenged will or sale dsed. i 

There is no warrant for holding that the probabilities and surrounding cir- 
cumstances should not be taken into account in arriving at the truth about the 
execution of a challenged will or sale deed in a suit under section 77 of the Regis- 
tration Act. While it is true that direct evidence relating to the execution must 
receive primary importance aad value, the point whether the evidence is to be 
believed or not ails naturally depend on various other facts and circumstances 
bearing on the issue of execution. I.L.R. 22 Cal. 519, considered. 


B. Fagannadha Das and C. V. Dikshitglu for Appellant. 


K. S. Desikan and L. C. Sundaravaradachari for Respondent. 
K.S. aes 


Yahya Ali, F. Subramanya Ayyar, Jn re. 

18th November, 1946. Cr. R. G. No. 1039 of 1946. 

- (Or. R. P. No. 994 of 1946). 

Indian Penal Cods (XLV of 1860), section SES | offence of screening persons 

who had committed dacoity—Acquittal of persons charged with main gffence of daccity— 

Persons who had screened them—lIf can be proceeded against for offence under section 216-A, 
Indian Penal Coda. 


When a person charged with the substantive offence of dacoity or robbery 
has been acquitted of that offence, another person who is said to have intended to 
screen him from legal punishment in respect of that offence cannot be held guilty 
of harbouring the alleged offender under section 216-A of the Penal Code. 

V. T. Rangaswami Aiyangar and K. Kalyanasundaram for Petitioners. 


The Public Prosecutor (V. L, Ethiraj) on behalf of the Crow 


K.S. jami aa . 
Yahya Ali, 7. Ponnuswami Nadar, Jn re. 
28th November, 1946. i Cr. R. Q. No. 958 of 1946. 


- (Case Refd. No. 31 of 1946). 

Criminal Procedure Cods (V of 1898), section 106—Order under for security to keep 
ths peace and be of good behaviour—If proper on conviction of a person under section 3 (12) 
of the Town Nutsance Act for drunken and disorderly behaviour. 

Where an accused has been found guilty under section g (12) of the Town 
Nuisance Act for drunken and disorderly behaviour and sentenced to a fine of 
Rs. 10 and in default 2 days rigorous imprisonment, it is a proper case in which 
section 106, Criminal Procedure Code should be invoked directing the accused to 


execute a bond with sureties to keep the peace and be of good behaviour for a 
period of six months. i 


The Public Prosecutor (F. L. Ethiraj) on behalf of the Crown. 


Accused not represented. 
K.S. 
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Rajamannar, J- | | - Maideemera Labbai 0. Habibunnissa. 


6th N : 6. S. A. No. 922 of 1945. 
Mahomedan ne Gife—Delionny of possession—Evidence—Deed reciting delwery of 
possession—tInference as to delivery of possession. " 
No doubt, the mere registered deed evidencing a gift will not be evidence as 
such of the transfer of possession but if the deed by its terms showed that pos- 
ession was intended to be transferred and that the donee had been put in possession, 
then effect should be given to this intention as constituting delivery of possession 
in law unless there is evidence to the contrary. (Case-law discussed.) 
N. Rajagopala Aiyangar for Appellant. 
K. S. Desikan for Respondent. 


KS. kii . 
Horwill, F. _Punnayappa Nadar & Co. v. Sivarama Aiyar & Co. 
8th November, 1946. S. A. No. 1156 of 1945. 


Contract—Contract with German firm through Indian agent—Outbreak of war—Effect 
—Indian agent paying the price and taking delivery of goods from custodian of enemy property— 
—If can bs compelled to sell the goods in fulfilment of the contract—Defenca of India Rules, 
rule Effect of permitting the agent to receive the goods from custodian of enemy property 
—If revives the contract. 

The appellants entered into a contract with a German firm of which the defend- 
ant was tie ladan agent. After the war broke out the goods ordered became interned 
at Padan in the Dutch East Indies and after sometime were re-shipped and brought 
to India. The defendant eventually obtained possession of these goods from the 
custodian of enemy property upon payment of their'value. The appellant claimed 
that the defendant was bound to sell the tees to him in fulfilment of the contract. 

Held, on the outbreak of the war all contracts with the enemy came to an 
end and the defendant was not bound to deliver the goods. The proviso to rule 98 
of the Defence of India Rules merely made it lawful for the.defendant to receive 
the goods from the custodian of enemy property. But it did not revive the contract 
that had come to an end because of the declaration of war. 

F. C. Gopalaratnam and L. V. Krishnaswami Aipar for Appellant. 

K. S. Sankdra Aiyar and V. Sundaresan for Respondent. 


K.S. e F 
Govindarajachari, J- Ghinna Soorayya v. Subramanyam. 
Sth November, 1946. S. A. Nos. 1130, etc., of 1945. 


Hindu Law— Widow—Alienation—Necessity—Evidence—Onus—Presumpiions—Lamits 
—Absence of challenge by reversioners—Presumption from. 

If there is ‘evidence to show that alienations by a widow were not for necessity, 
no presumption could be drawn to contradict it. If there i+ evidence that the 
alienations were for necessity but there are gaps.in that evidemace, presumptions 
are permissible to fill in the details which have disappeared by time. But where 
by lapse of time no evidence of any kind is available or can be expected, a presump- 
tion can be drawn that the alienation which stood unchallenged by persons who 
in the usual course should have challenged it, was supported by necessity. (Autho- 
rities discussed.) 


(Leave granted.) | 
D. Narasaraju and G. Chandrasekhara Sastri for Appellant ` 
P.: ram, V. Parthasarathi and. V. Viyyanaa for Respondent. 
K.S. — 
Chandrasekhara Atyar, Ph - Kuppanna Goundan v. Kathayammal. 
12th November, 1946. S. A. No. 2073 of 1945. 


Transfer o i gad Act (IV of 1882), section 39—Scope and applicabiltty—Hindu 
wife—lf entitled to charge on income of Ausband’s wmmoveable p usband’s debts— 
Precedence—Alienation for sach debis—If can be challenged by wife claiming maintenance. 

Section 39 of the Transfer of rty Act speaks only of a person who has 
got a right to receive maintenance from the profits of immoveable property. The 
wife is not such a person ; her right is to receive maintenance from ike husband 
and not from the profits of immoveable property belonging to him, so long as no 
charge has been created in her favour. 

NRO 
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Under the Hindu Law the debts of the husband take precedence over the 
wife’s right to maintenance and if an alienation is made by the husband for satis- 
faction of such debts the wife cannot challenge the transaction. 

A. Srirangachari for Appellants. 

K. S. Desikan for Respondent. 


K.S. ——— 
Chandrasekhara Aiyar, J. Thetharappa Mudaliar v. Meenakshisundara Mudaliar. 
21st November; 1946. a. R. P. No. 1301 of 1945. 


Lease by all the co-sharers—Obstruction to lessees by one of the co-sharers—Remedy of 
other co-sharers. 

If a co-sharer offers obstruction to lessees, in whose favour a proper and valid 
lease has been granted, and prevents the lessees from cultivating, it is as if the 
other co-sharers have been excluded or ousted from possession of their shares for 
the time being and they are entitled to compensation for such exclusion. It cannot 
be said that in such a case the remedy of any of the other co-sharers is only to file 
a suit for partition or to seek to recover the proceeds from the lessees, leaving the 
lessees to recover the loss from the obstructing ia 

R. Gopalaswami Aiyangar for Petitioner. 

R. Destkan for Respondent. 


K.S. ——— 
Yahya Ali, 7. l l A nea Mudaly, In re. 
28ih November, 1946. - : i JR. C. No. 725 of 1946. 


(Cr. R. P. No. 694 of 1946). 
Defence of India Rules, rule 81 (4) and Kerosene Control Order (1942), clause 12— 
Person conducting a solitary transaction of sale of one tin of kerosense—If “ dealer” or “ re- 
taler” “‘ carrying on bustness”’—Absence of registration as such dealer—If contravention 
of Kerosene Control Order. 
Clause 12 of the Kerosene Control Order, 1942, rescribes that no person shall 
‘carry on business as a retail dealer unless he Ce registered as such under 
the Kerosene Control Order by the Collector having jurisdiction over the place 
where the retail dealer carries on business. But a person who conducted a so itary 
transaction of sale of one tin of kerosene is not a retailer nor does it constitute the 
transaction a “‘ business ” to amount to his “ carrying on business as retail dealer ” 
within the meaning of clause 12. Garrying on business always connotes conducting 
of more transactions than one by way of trade or commerce and the concept of 
dealer also has in it implicit the notion that he carries on transactions of purchase, 
sale or distribution as a business and both these expressions exclude the idea of a 
solitary transaction of purchase or sale constituting either a business òr constituting 
the person making the sale a retail dealer. 
A. Nagarajan «for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. — 
Yahya Ali, 7. Subbayya Goundan, Jn re. 
28th November, 1946. Cr. R. Q. No. 726 of 1946. 
(Cr. R. P. No. 695 of 1946). 
Defence of India Rulss, rule 130—Scope—Facts constituting offence of contravention 
of rules set out— Mention of rule contravened —If essential to confer jurisdiction on Court. 
All that rule 1g0 of the Defence of India Rules provides is that no Court or 
Tribunal shall take cognizance of any alleged contravention of the rules or any 
order made thereunder except on a report made in writing of the facts constituting 
such transaction made by a public servant. Where such a report mentions all the 
requisite facts the Court has jurisdiction to take cognizance. The proper rule 
that should be applied is a matter for the Court to decide upon the evidence. The 
fact that the charge sheet filed by the police mentioned only rule 75 (A) (1) of the. 
Defence of India Rules while the charge framed by the Court proceeded ‘on the 
basis of rule 75 (A) (2) does not invalidate the proceedings for failure to déliver. 
paddy that had been requisitioned and acquired by the authorities. 
A. Narayana Pai for Petitioner. 
The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 
K.S. ——— 
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Wadsworth and Govindarajachari, FF. Krishnaswami Iyer v. Official Liquidator, 
14th November, 1946. | Podanur Bank, Ltd. 
A.A, O. No. 197 of 1946, etc. 
. Companies Act (VI of 1913), section 237—Order sanctioning prosecution of “ 
director, manager or other vices”? for “am an Sustainability. is 
An order sanctioning the prosecution of “any director, manager, or other 
officer ® of a company for “any offence’? cannot be sustained. Section 237 of 
the Indian Compaaies Act certainly contemplates a finding that a specified individual 
is to be prosecuted for a specified offence and does not enable the Court to issue an 
order in blank for the prosecution of unnamed individuals for unnamed offences, 
_G. R. Fagadisa Aiyar for Appellants. j 
M. S. Krishnamoorthy Sastri for Respondents. _ 
K.S. — l 
Yahya Alt, 7. *Mahomed Rahimulah and Kurshid, Jn re. 
15th November, 1946. = ŒL R. Q. No. 595 of 19466 
(Case Referrcd No. 95 of 1946). 
Criminal Procedure Coda (V of 1898), sections 488, 489 and 4 der for main- 
tenance against a Mahomedan husband—Divorce of wifo—Effect on for maintenance. 
When a valid and irrevocable divorce has been given by a Mahomedan 
husband to his wife in conformity with the Mahomedan Law and he has also paid 
the iddat maintenance he is not bound to continue io pay maintenance awarded 
to his wife under section 488, Criminal Procedure e. In such circumstances 
the Magistrate is not only bound to refuse to enforce the order under section 490, 
Criminal Procedure Code, but is also empowered under section 489 to alter the 
amount payable under it to nothing, that is to say by a combiaed effect of both 
the provisions he is competent to set aside the order awarding maintenance. 
Case-law discussed. l 
A, Kimani for 1st Respondent. 
B. Pocker (Amicus Curiae) for and Respondent. 


~~ 


K.S. 
Rajamannar, J. -  _ Kandaswami Pillai o. Rama Iyer. 
15th November, 1946. S. A. No. 677 of 1946. 


Transfer of Property Act (IV of 1882), sections 76 (h) and 77—Mortgagee in possession 
Duty to account for income. ~ — 

The mortgagor is under the law, and notwithstandirg that there may not be 
any specific agreement to that effect entitled to an account from the mortgagee 
as to the receipts from the mortgaged property which from time to time came into 
the bands of the mortgagee unless there is a contract hetween the parties which 
takes the case out of section 76 (h) of the Transfer of Property Act and brings it 
witbin section 77. 

I.L.R. 54 All. 205 and A.I.R. 1929 Pat. 571, relied on. 

The fact that the mortgage deed is silent as to the disposal of the surplus over 
the interest fixed in the deed does not necessarily mean that the surplus, if any, 
has to be taken by the mortgagees. The surplus would in law and at aa be 
money belonging to the mortgagor and the mcrtgagee would not be entitled to take 
it for interest unless there is specific provision to that effect. In the absence of any 
specific provision either way as to the disposal of the surplus income the absolute 
liability of the mortgagee to account remains. 

[Leave grarted.| 

S. V. Venkatasubramania Aiyar for Appellant. 

N. R. Sesha Aiyar for Respondent. 

K.S. we 

NIRO 





50 


Wadsworth, J. acharyulu v». Subba Rao, 

15th November, 1946. , C. R. P. No, 1455 of 1945. 

Madras Agriculturist’ Relief Act (IV of 1938) — of suit for fresh disposal 
aftsr holding that Act (IV of 1938) does not validly affect notes—Sw 
coming into effect of validating Ordinance No. XI Fiul affects finality of decision 
implicit in the order of remand. A 

Where in a Civil Revision Petition it was held that the Madras Act IV of 1938 
does aot validly affect promisscry 1.otes and the suit was remanded for fresh disposal 
and subsequently the validating Ordinance XI of 1945 was passed, 

Held, the provisions of the validating ordinance are retrospective. Notwith- 
standing the decision implicit in the order of remand, the debtor can get the advan- 
tage of the provisions of the validating ordinance subsequently promulgated. The 
eb Madras Act 


a 


tor is therefore entitled to relief on the footing that of 1938 
applied.to debts under promissory notes, 
D. Narasaraju- for Petitioner, 


N. Bapi Raju for Respondent. 


+ 


K.S. eee 
= 4 
Horwill and Kuppuswami Ayyar, JJ. Venkatareddy v. Raghavayya. 
aist Novemser, 1946. A A. O. No. 29 of 1945. 


Civil Procedure Code (V of 1908), Order 21, rule 2 and Order 29, rule 3—Payment 
otherwise than into Court under a preliminary mortgage decree—If can be recognised by the 
Court and satisfaction entered. 

It cannot be said that the only payment that can be recognised by a Court 
under a preliminary mortgage decree is a payment into Court in accordance with 
the directions of the decree. The final decree proceedings are in continuation of 
the suit ard when payment is made under the preliminary decree otherwise than 
into Court the suit is pending and the payment made in satisfaction of the claim 
would be one under Order 23, rule 3 of the Code of Civil Procedure. a 

(1945) 2 M.L.J. 367: L.R. 73 L.A. 277 : I.L.R. 20 Luck. 461 (P.C.), relied on. 

A.I.R. 1930 Mad. 105; ALR. 1931 Mad. 592 and 69 M.L.J. 765 : I.L.R. 59 
Mad. 188, not followed as overruled by L.L.R, 20 Luck. 461 (PG. 


K. Krishnamoortht for Appellant. 
A. Bhujanga Rao, M. S. Ramachandra Rao and D. R. Krishna Rao for Respondent. 


K.S. 

Wadsworth, F. Dharmiah v. Yanadhi Reddi. 
26th November, 1946. A. A. A. O. No. 96 of 1945. 

Madras ask Religf Act (IV of 1938), sections 19 and 12—Decree not containing 
any provision for payment of subsequent interest—Scaling down—6} per cent. interest on scaled 


down amount from ist October, 1937, under section 12 of the Act—If can be ordered. 


Where a decree for a debt contained no provision for payment of subsequent 
interest, and that decree debt is scaled down under section 19 of Madras Act IV 
of 1938, there is no warrant under section 12 for adding a liability for interest 
to the scaled down amount from 1st October, 1937. l 


[Leave refused.] 
K. Umamahsswaram for Appellant. 
P. Satyanarayana Rao for Respondent. 


K.S. —— he. 
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Wadstoorth and Govindarajacharig 77. Ayisha Bibi v. Muhammad Sadakathulla 


Maracair. 

28th November, 1946. C. R. P. Nos. 986 of 1946, etc. 
Madras Civil Courts Act ( hag ews 12 and 19—Suit valued lower than 
it ought to be and heard and Munsiff—Forum of appeal—High Court 


or Suvordinate Judges Court. 

Regarding sections 12 and 13 of the Madras Wivil Courts Act together, when 
a suit is Seau acd by the District Munsiff’s Court on the basis of its own valuation, 
that valuation will determine the forum of the appeal and ncthing in section 13 
of that Act wi a a) tht entertainment of an appeal by the High Gourt from 
the decision of the District Munsiff’s Court, even though on a correct valuation 
the suit should have been tried by the Court of the Subordinate Judge and the 
appeal should have been laid to the High Court. 

I.L.R. 46 Mad. 691 and I.L.R. 40 Mad. 11, relied on. 


I.L.R. 16 Mad. 326 and I.L.R. 39 Mad. 447 and (1942) 2 M.L.J. 587, dissented 


20 M.L.J. 726 and 58 L.W. 282, referred to. 


` The valuation of the suit in the oo determines the forum of appeal unless 
and until the plaint has been amend 


T. E. Ramabhadrachariar and M. S. Krishnasoami Ajyangar for Appellant. 
K. Srinivasan for Respondent. 


K.S. 
Horwill, J. Venkatareddi v. Venkataratnam. 
agih November, 1946. l C. M. P. No. 5218 of 1946. 


Civil Procedure Code (V of 1908), section 151—Inherent powers—Scope—Final order 


passed upon a considered request for permission to withdraw—If can be reopened on a hon 
under secon 151 of the Civil Procedure Code. i 


A final order passed upon a considered request for permission to withdraw 
a civil revision petition should not be ee on a petition under section 151 
of the Code of Civil Procedure. 


C. Rama Rao for Petitioners. 
P. Somasundaram and K. Mangachari for Respordents. 


K.S. 
Yahya Ali, 7. Muniswami and another, Jn re. 
2gth November, 1946. Cr. R. C. No. g60 of 1946. 


(Case Referred No. 393 of 1946). 


Criminal P inaa Code (V inp 1898), dei 562 and 380—Trial sasak kal ro 
considering that ons of ths Abed algal hould bs dealt with under section 562 of the 
Code—lIf prohibited from sending the w e and all ths accused to Sub-Divisional Magistrate. 

There is nothing in the language of sections 562 and 380 of the Code of Criminal 
Procedure which prohibits a trate of the second or third class up 
P the accused, the whole case and the entire proceedings to the Sub-Divisional 

te in a case where he suggests that action i ho be taken under section 562 

e Code against only one or few of the accvsed persons. Sections 562 ańd 380 
ka Aa constitute in themselves a complete and self-sufficient machin 
meet such cases and it is hardly necessary to invoke the aid a en Sg The 
Criminal Procedure Qode to determine whether in such cases all accused should 
be sent up or only the person hos laa whom action under section 562, Criminal 
Procedure Code, is contempla (Case-law discussed.) 

The Public Prosecutor (V. L. Ethiraj) on behalf of the Crown. 


~ 


Yahya Ali, J. ` E E poa Pappammal, Ih re 
grd December, 4 a Cr, R. O. No. 718 of 1946. 
(Cr. R. P. No. 689 of 1946). 

Defence of India Rules (1939), rule 81 (4)—X accused of selling paddy to Y and Z 
who were also accused—Statements by Y and Z that they purchased paddy from X—If admis- 
sible as substantive evidence against X. 

Where X was accused of selling paddy to Y and 2 who were accused of buying 
the paddy and Y and < made statements that they purchased the paddy from &, 
such statements being in the nature of confessions of co-accused cannot form a 
substantial basis for conviction of X unless they are supported by independent 
evidence. ° 

G. Gopalaswami for Petitioner. i i 

The Public Prosecutor (7. L. Ethiraj) on behalf of the Grown, ` 

RES a, —— i 


Yakya Ali, 7. * "- Gopalan v. Krishnan. 
11th December, 1946.7 ` Q. M. P. No. 4281 of 1946. 
Madras Tenants and Ryots Protection Act (XVII of 1946), section 4, clauses (1) aad 
i fea Mag tn Malabar taking lease of land for a period of six Sor 
of storing timber—Decree for eviction for holding’ points sete ls pov 


ae entitled to benefit of Madras Act XVII of 1946 and to obtain stay of -execution 
of the decres for eviction. 


Where a person in Malabar taking a lease of land for a period of six months 
for the purpose of storing timber was sought to be evicted when he held over contrary 
to the terms of the lease and a decree was passed against him, and pending exe- 
cution proceedings the Madras Tenants and Ryots Protection Act, 1946, came 
into force on 4th October, 1946, 

Held, the lessee is a “tenant ” in the District of Malabar within the definition 
of that word occurring in the Malabar Tenancy Act and consequently Act XVII 
of 1946 applies to the case and execution of the decree for eviction in respect of the 
suit property must be stayed under clauses (1) and (9) of section 4 of the Madras 
Act XVII of 1946. 

A. Kuttikrishna Menon and G. “Gopinath for Petitioner. 

T. R. Venkatarama Saski and T. B. Balagopal for Respondent. 


KS. gak 
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NOTES OF INDIAN GASES. 


LALA PUNNALAL v. KasruRIGHAND RAMAJI, (1945) 2 M.L.J. 461. 

This case contains the interesting dictum that there is nothing like an exhaustive 
classification of torts beyond which Courts should not proceed and that new invasion 
of.rights devised by brain of man might give rise to new classes of torts. A 
of this observation reference may be a to certain well known principles both 
of. natural justice and of law. The institutes of Justinian state! : Juris prascepita 
sunt hasc : vivere, alterun non laeders, suum cuique tribuere. ““ The p ts of law 
are these : to live honestly, to injure no one, and to give every man his due,” 
The principles are no doubt ethical but indicate pithily the categories of duties 
which a man has to discharge. Tho second of the precepts is to forbear from 
inflicting unlawful harm in general. Judicial dicta to a similar effect are also not 
wanting. Pratt, C.J., afterwards Lord Camden, repelling counsel’s objection to 
a novel cause of action, observed in Chapman v. Pickersgillt: “torts are infinitely 
various, not limited or confined.” About a century and a quarter later, in Skinner 
@ Co. v. Shew X Co.*, Bowen, L.J., expressed the sentiment: “-At common law 
there was a cause of action whenever one person did damage to another wilfully 
and intentionally, and without just cause or excust.” Later decisions have however 
made it clear that there is no such general test, see Mayor of Bradford v. Pickles*, 
Sorrel v. Smith®. According to these decisions, it is not sufficient to prove damnum, 
whether wilful or not, to constitute a prima facie cause of action ; the plaintiff must 
bring the facts which he alleges within a recognised head of tort. The mere infliction 
of harm upon ae does not give him either a right of action or a right to call . 
upon the defendant to justify his conduct. The position hector is that “ the 
categories of tort (not of course the categories of particular torts) are closed,” see 
Donoghus v. Stevenson®. ‘This does not however mean that the law of torts does not 
or should not develop, within its categories, in“accordance with the ever i 
needs of society. If the dictum in the case under notice is to be understood literally 
it will be opposed to the trend of English authority which regards the classification 
of torts as exhaustive beyond which the Courts cannot go but within which there 
can be developments. 


The particular question which came up for decision in the case was whether 
such a tort as malicious house search is recognised and damages are awardable. 
In Bayo Sahu v. Chedi Barhi", where as a result of information given to police about 
a person’s character that person’s house was searched by the police, and that person 
sued those that furnished the information for recovery of damages for having mali- 
ciously brought about a house search, Wort, J., observed that an action for malicious 
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house search is eo nomines unknown, though an action for searching a house 
illegally is known to law. The learned Judge did not notice however an earlier 
ruling of the same High Court in Jai Pande v. Faldhari Rawi, which had proceeded 
on the basis that there could be an action for procuring maliciously a house search. 
The only English precedent is Wyatt v. Whits*, which was an action for maliciously 
procuring the issue of a search warrant, wherein Willes, J., allowed damages for 
the invasion of the plaintiffs premises. In the case under notice the learned Jud 
held that it cannot be said en ai a a Tei EU 
This is in accordance with the view indicated in Clark and Lindsell’s Torts, gth 
edition, at p. 666. 


Bary BHUSHAN SINGH v. Kiva EMPEROR, (1946) 1 M.L.J. 147 (P.G.). 


A valuable pronouncement on the probative value of statements recorded 
under section 164, Criminal Procedure e is to be found in this decision of the 
Judicial Committee. Section 164 provides that any magistrate specially empowered 
in that behalf may record any statement made to him in the course of an investi- 
gation or at any time thereafter before the commencement of the trial, that such 
statement shall be recorded in the prescribed manners and shall then be forwarded 
to the magistrate by whom the case is to be tried. It has been repeatedly recognised 
that a statement under section 164 is not inadmissible in evidence and may be used 
to corroborate or contradict a statement made in Court, see Nitai Chandra jana v. 

3 Emperor v. Sekender Ali Shah‘, Emperor v. Manik Gaz’, Nur Muhammad 
y. Emperor®. It has, however, been in some cases suggested that though the Court 
has to receive a statement made under section 164 with caution it can act upon 
it provided it is supported by other evidence, see Parmanand v. Emperor’. 18 
would mean that a statement under section 164 may even be substantive evidence 
though it may not be entitled to much weight. The ambiguous position of being 
evidence but not in the full sense would thus result. That such a picture would 
not be correct is forcibly brought out by the case under review. Mr. Pritt—the 
appellant’s counsel—argued that a statement under section 164 can be used to 
heck, corroborate or destroy evidence but it can never prove the facts stated. 
He gave the illustration : “ If a man goes into the witness box and says ‘I carried 
that girl alive’ and is asked ‘did you make a statement under section 164 that 
you carried her ‘corpse’ and he replies ‘ yes, but it was not true’, then there is 
no evidence that he carried the corpse”. ‘The Privy Council in accepting the 
contention observed that a statement under section 164 can be used to cross-examine 
the person who made it and the result saan ae to show that the evidence of the 
witness is false Hut that does not establish t what he stated out of Court under 
section 164 is true. The position has been reiterated by the Privy Council in 
Mamand v. King Emperor® where it is pointed out that it is an error not uncommon 
in criminal courts in India, to treat the statement made under section 164 as sub- 
stantive evidence of the facts stated and that such a statement can be used only 
to discredit the evidence of the witness given in court, but not for any other purpose. 


RAM RATTAN v. PARMANAND, (1946) 1 M.L.J. 295 (P.G.). 


Three statutory provisions bear on the admissibility in evidence of documents 
which are not stamped or registered, PT section 35 Stamp Act, sections 17 
and 49, Registration Act and section 91, Evidence Act. The first of these lays 
down : “No instrument chargeable with duty shali be admitted in evidence for 





7 A.I.R. 1917 Pat. 48. . (1941) 74 GLY. 208. 

a. (1860) 5 H. & N. 371 : 27 L-J. Ex 193. & EHR (1944) | t. 86. 

g. ALR. 1997 Cal. 433. . ALR, 1940 Nag. 940. 

4. ALR 1941 Cal. 406. ; i (1946) 1 L.J. 1: (P.Q). 
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any purpose by any person hgving by law or consent of arties authority to receive 
evidence or shall Ee acted upon, registered or authenticated by any such person 
or by any public officer, unless such instrument is duly stamped”. Section 49 
of the Registration Act provides that no document required to be registered under 
section 17 should unless it has been Ss meee affect any immoveable property 
comprised therein or be received in evidence of any transaction affecting such pro- 
por Section g1 of the Evidence Act prescribes that where the terms of a contract, 
or of a grant or of any other disposition of property have been reduced to the form 
of a document and in all cases in which any matter is required by law to be reduced 
to the form of a document, no evidence shall be given in proof of the terms of such 
contract, t, or disposition of property except the document itself. These 
rovisions have given rise to the questions (1) whether the document can be looked 
into for any collateral purpose, (ii) whether it could be used as corroborative leshmony 
and (itt) whether other evidence can be received in regard to the transaction embodied 
in such a document. In the case under notice, two memoranda partition lists— 
which under the law had to be stamped and registered had not satisfied these 
requirements. It was contended that the lists can be looked into for the purpose 
of determining the factum of partition as distinct from its terms. The language 
of section 95 1s wholly clear that a document not properly stamped shall not be 
admissible in evidence for any purpose. Prima facie “ any purpose” would 
subsume not merely the reception of the document as substantive evidence, that 
is, as proof of its terms, tk Al as ancillary evidence, that is, to aaa a collateral 
matter such as the factum of partition. It suggests that the document shculd 
be completely expunged from consideration. The words “for any purpose” 
first appeared in India in the Stamp Act of 1879 and in England in the Act of 1891 
and under the earlier Acts there were decisions both in England and in India that 
an unstamped document might be admitted in evidence for a collateral p 
that is, to prove some matter other than the transaction recorded in the instrument. 
This feature was relied upon in the present case as a pointer that the carlier cases 
still continued to be good law. In negativing the contention, the Privy Council 
observed : “A document admitted in proof of some collateral matter is admitted 
in evidence for that purpose, and the statute enacts that it ahall not be admitted 
in evidence for any purpose. Their Lordships see no reason why the words for 
any purpose in the Indian Act of 1879 should not be given their natural meaning 
and effect. Such words may well have been inserted by the isiature to get 
rid of the difficulties surrounding the question what amounted to a collateral 
purpose”. In view of the reasoning so set out, it would appear that the document 
cannot be regarded as corroborative testimony either of the transaction it recorded. 
In regard to the last question whether the terms of the transaction embodied in 
the document could at least be proved by other evidence, in Ramayya v. Achamma}, 
it was laid down that where a deed of partition was inadmissible in evidence for 
want of registration, the parties are not entitled to prove by other evidence the 
details of the partition in so far as items of immoveable property fell to particular 
sharers. The prohibition contained in the Stamp Act 1s wider and therefore in 
the case under notice the Privy Council felt it unnecessary to consider the effect 
of section 49 of the Indian Registration Act. Such wider prohibition was not, 
however, considered by their Lordships as precluding other proof of the transaction 
set out in and concluded by the document. The Privy Council observed : “* ‘Their 
Lordships therefore pay no regard to the documents marked ‘O?’ and “D” but 
they are in agreement with the High Court in thinking that the oral evidence 
proved partition in February 1989.” In making that observation the Privy Council 
did not advert to the difficulty concerning the reception of such evidence in view 
of the provisions of sections 17 and 49 of the Registration Act or section 91 of the 
Evidence Act. In Kopatti v. Imbichi Koya’, it was contended that, in so far as the 
Full Bench decision in Ramayyav. Achamma', held that other evidence is not admissible 


- m w 





e ae a M.L.J. 164: I.L.R. (1945) Mad. 2. (1946) 1 MLJ. 454. 
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to prove which items fell to the individual sharers, the matier will require reconsidera- 
tion in the light of the observations of the Privy Council in the case under review. 

of that Somayya, J., remarked : “ The Judicial Committee did not refer 
to difficulty of admitting other evidence when the transaction was admittedly 
reduced to writing and that writing was inadmissible either under section 35 of 
the Stamp Act or under sections 17 and ee Registration Act. But there 
is no doubt that the Judicial Committee no difficulty in finding a partition 
on other evidence. But whether other evidence is admissible to prove the terms 
of the partition is still open to doubt. It is not clear whether oral evidence was 
accepted only in proof of the division in status or to prove the details of the partition.” 
Apart from the factors thus adverted to, it also to be noted that the Madras 
Full Bench decision was cited at their Lordships’ Board by Counsel for the appellant 
(see notes of arguments in L.R. 79 1.A, 28, at p. 31) and no dissent from the con- 
clusion reached there was expressed. 


Se 
CHHABA Lar v. KALLU Lat, (1946) 1 M.L.J. 339 (P.C.). 


This is an important pronouncement concerning the construction of Order 32 
rule 7 of.the Code of Civil Procedure. The latter provides that “no next friend 
or guardian for the suit shall, without the leave of the Court, expressly recorded 
in the proceedings, enter into any nt or compromise on behalf of a minor 
with reference to the suit in which he acts as next friend or guardian” and that 
“any such agreement or compromise entered into without the leave of the Court 
so recorded shall be voidable against all parties other than the minor’. In 
the Indian Courts opinion has not been uniform whether the provisions of Order 32, 
rule 7 apply to an agreement to refer matters in dispute to arbitration. Manam 
Bibi v. dana Bibi! gave an affirmative answer. In Debtr-ud-din v. Amina Bibis 
a contrary view was taken, and it had been held that an agreement to refer to arbi- 
‘tration is not an agreement which is contemplated by Order 32, rule 7. This 
conflict is now resolved and the Privy Council has, in the case under notice, expressed 
its approval of the former view. In the language of the Judicial Committee : 
“Such an agreement which removes the decision of a matter in dispute from the 
jurisdiction of the Court and refers tt to some outside party is clearly an agreement 
with reference to,the suit, and not only falls within the terms of the rule but comes 
within the mischief at which the rule appears to be aimed. The interests of 
minors might well be sacrificed by an improper reference to arbitration and it 
is necessary that their interest be protected by the Court.” Another point laid 
down by the Privy Council in the present case is that the provisions of Order 32, 
rule 7 are usin Se and that all its requirements should be strictly complied with. 
There must be a formal application by the guardian ad litem for the leave of the 
Court to his entering into the agreement for reterence to arbitration and leave 
should be formally given or expressly recorded in the proceedings. It must appear 
as oa record that the Judge reale that he was Jeane with the guardian ad 

of minors. 


SRINIVASAN D. SRINIVASAN, (1945) 2 All. E.R. 21 ; BANDAN v. BAINDATI, (1946) 
1 AILE.R. 342 (C.A.) sub-nom. (1945) 2 ALLE.R. 374. 


These constitute two interesting decisions of the British Courts of Judicature 


on a point of far Sea importance concerning Hindu marriages. e degree 
of recognition to be acco ed by the English Gourts to Hindu marriages had directly 
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to be considered in connectign with the question whether a Hindu who had 
married a Hindu wife according to the Hindu rites and ceremonies can during 
the subsistence of such marriage marry in in England an Englishwoman pro- 
feasing Christianity according to English forms. In the first of the cases the res- 
pondent, by birth a native of Madras Presidency and Hindu by religion, while teni- 
porarily resident in England for medical studies, married the petitioner, an English- 
woman, Christian by religion, at a register office in Blackburn on the 26th Decem- 
ber, 1936, he being described in the marriage certificate as a bachelor. In June, 
1937, he left England to visit his ailing mother in India. The parties 
were in co ndence till January, 1938. Inquiry by the wife revealed and it 
was found in the case by Barnard, J., that the respondent had already on March 
17, 193 , married a Hindu wife at ‘Trivandrum according to Hindu rites and that 
that wife was alive at the time of the second iage. The petiticner thereupon 
sued for dissolution of her marriage on ground of nullity. The facts of the second 
case were on all fours with those of the first except for the fact that a child had also 
been born of the second marriage. Inethat case the petitioner an English- ` 
woman married the respondent on 5th May 1999, at a register office in London. 
She was a Christian and the respondent a Hindu. Her domicile was English. 
The respondent had left India in 1935 with the view of settling in England. At 
die time oP hiseccond cnartiage We fad already a Huadu wie wher Heed married 
at Muthra (U.P.). Here also the marriage certificate described the respondent 
as a bachelor. When knowledge of the first marriage reached the petitioner, 
she sued for a declaration of nullity of her marriage. The matter came up in the 
first instance before Barnard, J., and on appeal before Lord Greene M.R. and 
Morton and Bucknill, L.JJ. In both cases thc main argument was that the-earlier 
Hindu marriage should be disregarded by the Courts as it would not be a sain 
of which the Courts exercising matrimonial jurisdiction in England could or would 
take any note it being polygamous in character. Some of the English text books 
had expressed the view against recognition of such marriages and there were also 
certain judicial dicta to that effect. That view was repudiated in both the cases 
as wrong. Lord Greene M.R. felt: “ The problem as it seems to me, requires 
to be approached de novo and frcm quite a different le”. The approach was 
to be no longer puritanical but should have regard to solic as well. : Master 
of the Rolls observed that the question has to be decided ‘‘ with due regard to 
common sense and some attention to reasonable policy”. For in the words of 
Barnard, J., “ It would be strange if English law were to afford no recognition 
of polygamous marriages when one realises that England is the centre of a great 
ee whose Mohamedan and Hindu subjects number many millions”. The 
early English law proceeded on the assumption that i is the voluntary 
union of‘one man and one woman for life to the exclusion o all others, Hyde v. 
Hyde and Woodmansee!. The conception of marriage as a union for life could hardly 
be compatible with the provision in the BEA eysteni of law for divorce. It 
was therefore recognised that the description of marriage given by Lord Penzance 
required to be explained. Qommentingon Lord Penzance’s description, in 
Nachimson v. Nachimson? Romer, L.J., observed : ““The only words in this definition 
which create any difficulty are the words ‘ for life’. Lord Penzance’s judgment 
was given in the year 1866, at a time therefore, when the Matrimonial Causes 
Act of 1857 had been in operation for several years, and at a time when in most 
Christian countries a marriage could be dissolved for various causes. It seems 
clear, therefare, that in deciding whether any particular union of one man and 
one woman is for life, the fact that the union is made dissoluble in certain events 
by the laws of the country where it is entered upon must be disregarded.” In 
other words, it is the inception of the contract of marriage that is to be regarded 
and not subequent possibilities. The English matrimonial courts being eccleciastical 
in origin necessarily regarded marriage from the Christain standpoint. The 
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Divorce Court naturally would not entertain a matgimenial cause for the purpose 
of granting relief or kar ae rights in respect of a marriage which at its inception 
lacks the eristics of monogamy, Hyde’s case1. That does not however prevent 
recognition of polygamous marriages between persons domiciled out of England, 
Brook v. Brook*®. There is really nothing in the decision in Hyde v. Hyde? to the 
contrary. ‘There the parties were Mormons and had married at a time when poly- 
gammy had been recognised by the Mormon state. The question arose whether 
e husband could obtain a decree of divorce of such a marriage in the British 
Courts. Lord Penzance observed : “In conformity with these views, the Court 
must reject the prayer of this petition, but I may take the occasion of here observing 
that this decision is confined to that object. This Court does not profess to decide 
upon the rights of succession or legitimacy which, it might be proper to accord 
to the issue of the polygamous unions, nor upon the rights or obligations in relation 
to third persons which people being under the sanction of such unions may have 
created for themselves. All that is here intended to be decided, is that as between 
each other they are not entitled to the remedies, the adjudication or the relief of 
the matrimonial law of Engalnd’’. In the second of the cases under notice, Lord 
Greene M.R. points out that in general the status of a person depends upon his 
ersonal law, which is the law of his domicil, that by his first marriage the respondent 
acquired the status of a married man which would not be lost but would cling 

so long as there was no dissolution of the marriage. Propounding the question : 
“Will that status be recognised in this country > he goes on to remark : “ English 
law certainly does not refuse all recognition of that status. For many purposes, 
quite obviously, the status would have to be recognised. If a Hindu omiciled 
in, India died intestate in England leaving personal property in this country, the 
succession to the personal property would be governed by the law of his domicil, 
and in applying the law of his domicil effect would have tobe given to the rights 
of any children of the Hindu marriage, to the rights of the Hindu widow, and for 
that purpose the courts of this country would aad to recognise the validity 
of the Hindu marriage so far as it bears on the title to personal property left by an 
intestate here”. In the Sinha (Peerage) Case®, the facts found were :—Sir Satyendra 
Prasanna Sinha had married on 15th May, 1880, in India, according to Hindu 
rites, Gobinda Mohini. The marriage in fact remained a union between the husband 
and wife to the exclusion of any other spouses. Six years after the marriage, 
in 1886, the Sinhas joined the Brahmo Samaj one of whose tenets was strict 
monogamy. A son was born in August, 1887. Sinha was made a Peer in alee 
1919 and according to the Patent the title was to pass to the heirs male of his body 
lawfully begotten and their heirs. Lord Sinha died in 1928 and in considering 
the question whether his son was entitled to sit and take part in the proceedings 
of the House of, Lords, Lord Maugham L.C., observed : “It cannot, I think, be 
doubted now (notwithstanding some earlier dicta by eminent Judges) that a Hindu 
marriage between persons domiciled in India is recognised in our Court, that the 
issue are regarded as legitimate, and that such issue can succeed to property in 
this country with a possible exception which wil! be referred to later .. .. 
Having regard to the domicil of the parties at the date when it was solemnised, 

the marriage would properly be treated as valid in this couniry for all purposes 
except it may be the inheritance of real estate before the Law of Property Act, 
1925, or the devolution of entailed interests as equitable interests before or since 
that date and some other exceptional cases.” It would thus appear that except 
for the purpose of remedies as between the parties such as enforcing the rights 
of marriage or dissolution of marriage, a marriage validly solemnised between 
Hindus in India would be recognised by the British Courts for all other purposes, 
such as the status of the parties, the legitimacy of children born of the marriage, 
their rights of succession to property etc. Does recognition of the married status 
bat the husband from marrying in the English forms an Englishwoman? ‘The 
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cases under notice answer in tfe affirmative and apart from the reasons already set 
out, they refer to the inconveniences that would result if a contrary view is entertained. 
According to Barnard J., in the first of the cases, “To refuse recognition would 
mean that the respondent would be lawfully married to his Hindu wife in India, 
and to his Ka wife in England, but if he brought his Hindu wife to this country 
and lived with her here he would be living in adultery here. It would mean that 
if the ndent were to live with his Hindu wife in India for a part of the year 
and for the remainder of the year live with his English wife in England he would 
be living with his lawful wife in each country. It would therefore mean that English 
law would be encouraging polygamy and not frowning upon ity ae. se df the 
respondent deserted both his Hindu wife and his English wife, he could be sued for 
restitution of conjugal rights by both wives, in the Courts of their respective 
countries, and he might be ordered by those Courts to return to two different wives 
in two different parts of the world.” The Master of the Rolls, in the second of 
the cases under notice, considered the following reason as clinching. He said: 
“ The consideration which weighs with me very heavily is this. If the marriage 
with the ondent was a valid marriage it would have this consequence, that 
she is entitled to the consortium of her husband to the exclusion of any other woman, 
that he is entitled to the consortium of his wife, and that she is bound according 
to our notions of law to live with him provided he gives her a suitable home. If 
he decided to go back to India it would be her duty as a wife to follow him to the 
home that he would provide. Directly they land in India, by the law of India 
he is a man married to the Indian lady and assuming that Hindu law would be the 
game in this respect as English law, that Hindu lady is his lawful wife in India and 
as such entitled to his consortium and he would be entitled to insist that she should 
live with him and she would be entitled to insist that he should provide a home for 
her. The position therefore, would be this, that this English lady would find 
herself compelled in India either to leave her husband or to share him with his 
Indian wife. .. .. .. Whether or not she could divorce him in India, because 
in India he was associating with a woman who under Indian law was his lawful 
wife, I do not know and I do not stop to inquire”. While Barnard, J., draws a 
colourful picture of what would happen if the Hindu wife visited England and 
stayed with her husband, the learned Master of the Rolls conj up the vision 
of the English wife accompanying her husband te India and her having to “share ” 
him with his Hindu wife. In regard to the query contained in the last part of the 
observations of the Master of the Rolls, one case at least in India, Sainapath v. Saina- 
patti}, seems to suggest that the English wife can in those circumstances obtain a 
divorce if the husband lives with his Hindu wife. Incidentally, it is of interest 
to note that according to Barnard, J., in the second of the cases under notice, it is 
not “ of the slightest materiality whether the respondent (the husband) is domiciled 
in British India or in England.” 


R.N. Kapur v.-TRAVANGORE NATIONAL AND OPILON_BANK LTD., (1045) 
2 M.L.J. 120. l 


This case deals with the interesting question as to when an account can be 
said to be “mutual” within the meaning of section 85 of the Limitation Act. 
The decisions on the point are many and not always helpful. In Philips v. Phillips? 
it was remarked that a mutual account is not merely one where one of two parties 
has received money and paid it on account of the other but where each of the two 
parties has received paid on the other’s account. But this is by no means 
the only type of cases where the account is mutual. An altogether simple case will 
be that of two merchants supplying goods each to the other. The amount or extent 
of mutuality is immaterial. In Raja Syud Ahmed Raza v. Syud Enayat Hussain®, a 
case under the Limitation Regulation of 1793, Trevor J., held that a mutual account 
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is one where there was a reciprocity of dealings, transactions in which there was 
a mutual credit founded on a subsisting debt on the other side. There is a sugges- 
tion in Madhav v. Fatram}, that dealings are mutual if they are posted in an account 
consisting of mutual items of credit and debit irrespective of whether they give 
rise to independent obligations on both sides. If this is correct, then every account 
in that sense can be cast in the form of a mutual account. e view has however 
received scanty support. According to Bholat v. Motala’, a Rangoon case, it would 
seem that where there is only an isolated transaction on one side creating an 
obligation on the other side and many transactions on the other side giving rise to 
obligations on the former side there is no mutuality. Thus stated, it may be said 
that the conclusion is rather wide. How the account is to be regarded in those 
circumstances will depend on the intention of the parties. It is submitted that 
the arithmetical number of the transactions on any one side cannot be very material. 
The decision in Firm Mansa Ram and Sons v. Hira Lal*, lays down that the test 
of ak aa is to see if there are two sets pf transactions. In Appa v. Ramakrishna 
it is pointed out that the transaction on each side should create independent obli- 
gations on the other, and the balance should shift. So if there is no likelibhood 
of the balance shifting the account is not mutual. Shifting of balance by itself 
is not however conclusive. It must be coupled with reciprocity in demand, see 
Ruldu Ram Daulat Ram Fim v. Basant Ram". e real emphasis lies in the fact that 
there exist transactions on cach side creating independent obligations on the other 
side. In Hirda Basappa v. Gadigi Muddappa*, it was stated by Holloway A.C.J. 
that in order that an account might be mutual there should not merelybe transactions 
-which create obligations on one side, those on the other being merely complete 
or partial discharges of such obligations. According to Sargent, J., in Narrandas 
Hemraj v. Vissandas Hemraj’, in regard to the latter part of Article 85 of the Limi- 
tation Act “the more reasonable and more probable intention of the framers of 
the clause appears to have been that it should apply to cases where the course 
of business has been of such a nature as to give rise to reciprocal demands between 
the partices—in other words, where the dealings between the parties are such 
that sometimes the balance may be in favour of one pon and sometimes ofthe other”. 
The view of Pontifex, J., in Hajee Syud Mahomed v. Mst. Ashrufunissa®, that ap account 
çannot be described as a mutual account where the customer could not at any 
time have said “ I have an account against you, the banker ” expresses the general 
result and needsnot be taken as embodying an exclusive test. In Ghasesram v. 
Manohar Doss’, explaining the case pelore him, Norman, J., observed : '“ The 
plaintiff remits moneys to the defendants. He thus advances money and has a 
right to sue as for money lent or received for his use. On the other hand the 
defendants are shown to make advances by paying hundis drawn on them without 
waiting to see Whether they are in -funds or not. The-defendants, therefore, in 
like manner, are from time to time ina position to sue for moneys lent by them in 
the course of their business to the plaintift There is thus a course of mutual lending 
and dealings apparently as between the bankers”. The cases thus suggest that 
there should be transactions on each side giving rise to independent -obligations 
on the other side, that the balance may pel pie shift and that the reciprocal 
dealings are not accidental but the result of an arrangement between the parties 
On the statement of facts in the case under notice that the customer was permitted 
to overdraw acurrent account and the account was sometimes in credit and 
sometimes in debit, over a number of years the conclusion that the account was a 
mutual account would be justified. 
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MEHTA D. MEHTA, (1945) 2 ALl.E.R. 6go. 

In this case two quéstions arose for consideration, namely, whether a marriage 
celebrated in British India according to the Arya Samaj rites between a Hindu 
with an Indian domicile and an Englishwoman with an English domicile who 
before the marriage had been converted to Hinduism is a marriage in the isti 
sense in respect of which the English Courts will have jurisdiction to give relief 
at the instance of the wife, and whether if the marriage was not a marriage in 
the Christian sense, the Court could yet give relief. The petitioner who at all 
material times had been domiciled in England went through a ceremony of marriage 
on 15th February, 1940 at Bombay with the respondent according to vedic rites 
under the auspices of the ey Arya Samaj. The petitioner was a teacher 
in London and in September, 1938 had met the respondent who wag then in England 
for purposes of study. Some time after the respondent’s return to India, she also 
came to this country. The evidence showed that there had been some talk between 
the parties about marriage, that the parents of Mehta had exhibited antipathy 
to the proposal and that to placate parental opposition the respondent had 
suggested her becoming a Hindu. She had expressed willingness to be converted. 
For five days after her arrival she and the respondent were staying in a hotel and - 
on 15th February, 1940 not only was she converted to the Hindu faith but she ~ 
was at one and the same time married to the respondent according to the Arya 
Samaj rites. The petitioner’s case was that she was under the impression that 
she was only being converted, that the proceedings were in Hindusthani which 
she did not understand and that she had no consciousness that she was being married. 
On these grounds she petitioned for a declaration of the nullity of the marriage. 
Barnard, J., held that “as the law now stands .. .. .. the fact that the 
petitioner was at all material times domociled in England gives this Court jurisdiction 
to deal, so far as nullity is concerned, with the marriage she went through with the 
respondent.” In regard to the question whether the marriage could be regarded 
as a marriage in the Christian sense, it-was argued that inasmuch as it would have 
been possible for the respondent at any time to become an orthodox Hindu and 
have a plurality of wives under that law the marriage in question could not be 
regarded as a marriage in the Christian sense—the union of one man with one 
woman for life to the exclusion of all others. A similar ent had been 
considered by Romer L.J., in Nachimson v. Nachimson*, where he had held that 
the possibility of a marriage being dissolved finder the Matrimonial Causes Act 
will not detract from the Christian conception of marriage as a union for life and 
that the material point of time was the inception of the marriage contract and subse- 

uent possibilities should be disregarded. Monogamy being a tenet of the Arya 
Ng A the possibility of the husband taking a second wile after reverting to 
orthodox Hinduism would be no more relevant than the possibility of a marriage 
among Christians being ‘dissolved by reason of marital infidelity et. In that 
view, it was held in the present case that the English Court could adjudicate upon 
the marriage, enforce rights thereunder and grant relief notwithstanding the 
pe of the conversion of the monogamous union into a polygamous one. 
e learned Judge also held on the evidence that the petitioner was not aware 
of the fact that she was being married but was under the impression that she was 
only being converted to the Hindu faith, that there was thus a fraud on the policy 
of marriage law and the marriage should therefore be set aside. 
~  RAJAMAYYER v. VENKATASUBBA IYER, (1945) 2 M.L.J. 122. 

This case deals with a question of mortgage law of great practical importance. 
It holds that, where in a suit by a mortgagee for sale, a sub-mortgagee is impleaded 
as a defendant and the preliminary decree has ascertained the amount due to the 
latter, it would be open to him to make an application for sale, on default of pay- 
ment by the mo or into Court as directed by the decree, of the mort 
amount,-even if the origi plaintiff mortgagee fails to make an application for 
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a final decree for sale, and the decree has not provided fot any order passed making 
any such application. In Mackintosh v. Watkins,1 it was decided that in a suit 
by a first mortgagee impleading the mo and the puisne mortgagee, the 
mortgagor cannot be compelled to redeem the puisne mortgagee- and the latter 
will not be entitled to have the property sold for non-payment of the sum found 
dueto him. Thìs wason the ground that the object of making the puisne mo ee 
a party is really to enable the property to be sold free of en s Hee ge 
to enable in effect the puisne mo to obtain a decree against the mortgagor 
without bringing a properly framed suit for the purpose. The position was more 
fully lained in Vedavyasa Aiyar v. The Madura Hindu Labha Nidhi Co., Lid.*. 
It was observed: ‘‘ The right of the subsequent mo under the decrees 
drawn up according to Form F ofa peno D (of the Civil Procedure Code) is 
contingent on the property being sold for non-payment of the sum found due to the 
plaintiff mortgagee and the decree cannot be read as a decree directing the mort- 
gagor to redeem each of the puisne mortgagecs within the time limited for redeeming 
the first mortgagee and to entitle the pudsne mortgagee on default to bring the 
roperty to sale for eg Ronn not of the sum decreed due to the first mortgagee 
ut to each of them. e utmost that can be said is that if the first mortgagee for 
some reason or other does not apply for sale in spite of the fact that he has not 
been paid, the (other) mortgagecs can ap ly for sale in order to work out the rights 
to share in the surplus if any. This is quite different from their a lying to sell 
the property to discharge the amount d due to each of them. Tike mo r 
pays o the amount for which a sale in default of payment was directed it is difficult 
to see how under the express terms of the decree each puisne incumbrancer can 
come forward and ask for sale.” A like conclusion was reached in Sarat Chandra 
Roy Chowdhury v. Nahapiet* where it was held that a puisne m cannot take 
any pag a a action in such a case and treat the decree as if it was one in his 
favour. Vedavyasa Aiyar’s case? a suit for sale had been brought impleading the 
uisne mo and a decree was passed accord o Hous F of Aprea D. 
The decree declared the amounts due to the plaintiffs and the puisne mortgagecs 
respectively and ordered the sale of the mortgaged properties only in the 
event of the amount of the plaintiff’s mortgage not being paid. e puisne 
mo had been given only the right to share in the surplus, if any, ae j 
out of the sale. The mortgagor however, sold the Laue) by a private sale an 
paid off the decree-holder. The*amount found due to the puisne mortgagees 
was not paid. One of them brought a suit for recovery thereof against the mort- 
r and the private purchaser from him. It was argued that such asuit was 
incompetent and that the pusine mortgagee should have proceeded by way of 
execution of the decree-in the prior suit. In repelling the contention, Phillips 
and Kumaraswami Sastri, JJ., observed: “ The decree did not direct redemption 
of the su t'mortgagees and expressly authorised sale only in case the amount 
due to the mortgages was not paid within the time limited. The only right 
given to the puisne incumbrancers was the right to redeem the first mortgage and 
on sale to share in the surplus sale roceeds in the order of priority”. e view 
of the Court in Sarur Figur Begum v. Barsdakant Mitiert also seems to be the same, 
namely, that if the amount due to the first mortgagee was paid there can be no sale 
of the mo properties and the puisne mortgagee wou d obtain no relief in the 
suit. All the above were cases concerning the extent of the puisne mo cc's 
right in regard to decrees which had ascertained the amount due to him. In the 
case under review, it was the rights of a sub-mortgagee that were in question. A 
‘sub-mortgagee is an assignee of the original mo . His position is therefore 
superior to that of a puisne mortgagee. It s to reason that what his own 
mo r could have done he himself should have the power to do. The objection 
_would, however, remain, that it should not be open to him to get indirectly a rehef 
“which would have been available to him ordinarily onl through a properly framed 
. suit brought by him. The relief which he seeks to achieve is not incidental merely 
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to the suit by the original mortgagee (the sub-mortgagee’s mortgagor). Nor is 
it analogous to the declaration of the Sete mortgagee’s right to share in the 
sd Ba In Lachmi Narain Marwari v. Balmukund Marwari,! a suit for partition 
been brought and resulted in a consent decree while the matter was on peal 
to the High Court. The suit was remitted by the High Court to the Sub-Court 
to take the necessary steps for effecting the partition and taking the valuation of 
the share of the elder brother (the plaintiff). On the day fixed by the Subordinate 
Judge neither the plaintiff nor his brother was present and the Subordinate Judge 
n dismissed the suit purporting to act under order 17, rule 2 of the Civil 
ure Code. The High Court set aside the order in revision. On appeal 
therefrom to the Privy Council, Lord Phillimore observed in the course of his judg- 
ment: “ After a decree has once been made in a suit, the suit cannot be di ! 
unless the decree is reversed on appeal. The parties have on the making of the 
decree acquired rights or a liabilities which are fixed unless and until the 
decree is varied or set aside. After decree any party can apply to have it enforced.” 
The last sentence lays down the broad principle that after the passing of a decree 
any person who would be benefited by its enforcement would be competent to 
initiate further proceedings. In Hajes Abdulla Sahib v. Shaffee Muhammad Sahib”, 
the plaintiff sued fcr the dissolution of an all partnership and the taking 
of accounts. The defendant contended that the plaintiff was only a commission 
agent, counterclaimed in respect of such agency and claimed an account on that 
basis, The Court found the defence to be true and passed a preliminary decree 
for accounts tc be taken on the basis of principal agent. In considering the 
question whether thereafter the defendant could withdraw the counter-clamm it 
was held that no such withdrawal could be made after the passing of the preliminary 
decree, inasmuch as it was quite possible that the taking of accounts might result 
in a benefit to the arty other than, the one at whose instance the accounting had 
been ordered and that if the latter did not wish to proceed with the matter there 
was nothing to prevent the other party from doing so. It falls to be noted, however, 
that in both cases the party desiring to mitiate further proceedings was a 
necessary party to the suit which resulted in the decree declaring a benefit in his 
favour. Whether the position will be unaffected where the party was not a necessary 
party is debatable. In holding that the sub-mort e whose amount stood ascer- 
tained by the preliminary decree passed in the suit of the original mortgagec could 
apply for a final decree though the original mertgagee had been satisfied, the case 
under notice has purported to apply the principle in Lackmi Narain Marwari’s case’, 


Province or Mapras v. A. P. N. Moman, (1945) 2 M.L.J. 127. 

An interesting question, which albeit occurs only occasionally, relating to the 
construction of the expression “‘ customary rent” in section 3 raf of the Malabar, 
Compensation for Tenants Improvements Act (Act I of 1900) was elucidated in the 
above case with reference to waste lands belonging to Government in Malabar. 
It was held that in respect of such lands occupied for p of cultivation un- 
authorisedly, the customary rent will be tie aad price of Rs. 15 per acre plus 
the annual assessment. In the case under notice the land in question was formed 
by recession of the sea. The plaintiff had entered upon it, planted trees and there- 

er applied to Government for permission to pay the value therefor to be fixed 
ee vernment. Section 3 (1) of the Act adiines a tenant as including a person 
who with the bona fide intention of attorning and paying the customary rent to the 
person entitled to cultivate or let waste land, but without the permission of such 
rson brings such land under cultivation and is in occupation thereof as cultivator. 

t looks somewhat doubtful whether the provision is applicable to unauthorised 
occupation of waste lands belonging to Government. ioe horse occupation 
is dealt with in the Land Encroachment Act (Act III of 1905). It applies to the 
whole of the Presidency and there is no reservation. Under section 8 of that Act 
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it is open to.Government to declare that any particylar land shall not be open to 
‘occupation: Ifno such declaration has been made and the land has been occupied 
without the Government’s permission the occupant shall be liable to pay assessment 
in the manner prescribed by section 3 (ii) for the period of the unauthorised 
occupation. Itis no doubt open to Government to allot the land to the occupier 
and grant patta. That however will depend on-the rules framed in that behalf. 
The judgment in the case under notice states: “So far as one can judge from the 
record the Government usually collects only assessment and before issuing a patta 
the Government also levies what is known as the land price or customary price.” 
There is nothing in the procedure inconsistent with the prescriptions of the Land 
Encroachment Act. It is also stated in the judgment that “ there is no evidence 
that in such gases on the west coast the Government used to collect 
what is called the customary rent on waste lands when those lands are occupied 
by a person who would otherwise fulfil the terms of section 3 of the Malabar Com- 
pensation for Tenants Improvements Act.” ‘This is presumably because the latter 
Act is not intended to cover cases of occupation of Government waste lands. An 
examination of the different sections of the Act leaves the impression that its provisions 
are to be applied where suits for ejectment are brought. Tn regard to Government 
lands the Land Encroachment Act provides for summary eviction of the tres- 
passer and no question of a suit for ejectment brought by Government will therefore 
arise. The observation in the present case that “‘ the land price plus the assessment 
every year is tantamount to the customary rent within the definition of section 3 ” 
seems in the circumstances rather difficult to follow in the absence of anything 
by way of special rules framed by Government by which, the payment to be made 
for the issue of a patta regarding lands unauthorisedly occupied is to be calculated 
in the manner of customary rent which would become payable, if the person entitled 
to let or use the land happened to be a private person. 





RAJAYYA NANDIAR D. LAXMANA Ayyar, (1945) 2 M.L.J. 148. 

The Madras Estates Land Act distinguishes sharply between two categories 
of land in an “estate,” namely, ryoti land and private land. The differences 
between them are fundamental. Private land may be said to be the freehold of 
the landholder, see Kondayya Rao v. Naganna.1 Its incidents are not subject to the 

rovisions of the Act. Section 19 states: “ Except as otherwise specially provided 
in this Act the relations between a Mandholder and a tenant of his private land are 
not regulated by the provisions of this Act.” Conversion of private land into ryoti 
land is expressly contemplated by the Act; and, according to its policy it is to be 
encouraged. Section 181 lays down that a landholder shall be at liberty to convert 
his private land into ryoti land and confer occupancy right in the land so converted. 
The Act however nowhere prescribes how the conversion is to be effected or by 
what mode or protess the result could be achieved. In Kondayya Rao v. Naganna} 
the Full Bench by a majority decided that the separation or detachment of the 
kudivaram from the melvaram and its conveyance to a person were tantamount 
to a conversion of private land into ryoti land and that section 181 could not be 
construed as contemplating two distinct stages for that result to ensuc, namely, 
firstly the doing of certain other acts as constituting conversion followed up by the 
conferment of occupancy right. Itis clear that such dis-annexation of the kudivaram 
interest apart and its bestowal on a person, conversion of ryoti land into private 
land may be by way of express declaration or through acts of treatment in regard 
to the land in question. One thing is clear, namely, whether or not there has 
been conversion is a question of fact. One test which has been generally applied 
to see whether there been conversion is to ascertain whether the | older 
has by his acts and conduct manifested an intention to retain the land as resumable 
for cultivation by himself even when from time to time he has demised it for a season. 
This test was propounded in Budlepy v. Bukhtoo® and was adopted by the Madras’ 
High Court in <emindar of Chellapalli v. Somarya®, by Wallis, GJ. Apropos of this 
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test in Raja Yarlagadda Mallikarjuna Prasad v. Rajulapah Somayya*, Sir John Edge 
remarked : “The test is obviously suggested by section 185 of the Act and was 
rightly applied -by the Chief Justice.” The test was also accepted by Venkata- 
subba Rao J.,-in Veerabhadrayya v. Sree Raja Bommadevara Naganna. Nayudu*. The 
case under review recognises that apart from grant, the conversion of private land 
into ryoti land may be brought about by the lease of such land along with admitted 

ti lands under.a single patta with terms which are inconsistent with the con- 
tinuance of the lindholder s absolute rights in them ; but that the mere fact that a 
cultivator has been allowed to be in possession for a long period of time will not 
by itself amount to such conversion or negative the retention by the landholder 
of the kudivaram interest. < < 


Sours INDIAN RAILWAY Company, LTD. 2. MUNICIPAL Counci, MADURA., 
(1945) 2 M.L.J. 155. 

Decisions have been prolific in regard to section 70 of the Indian Contract 
“Act, whose precise scope is somewhat baffling. The decision under notice 
holds that this section can apply only where there is a direct benefit for the 

erson for whom the work is done. In the present case a railway company 
had constructed a culvert in accordance with the orders p by 
Government under section 11 (3) (b) of the Indian Railways Act. The object 
of the work was to prevent the flooding of hcuses and buildings in that 
locality which was part ofa municipal area. A claim was laid against the 
municipality for contribution. It has been recognised that the terms of section 
70 are unquestionably wide but applied with discretion they enable Courts 
to do substantial justice in cases where it would be difficult to impute to the 
rsons concerned relations actually created by contract, see Suchand v. Balaram?. 
Three conditions are required by the section to be satisfied to establish a right 
of action in favour of a person who does anything for another: (1) the thing should 
be done lawfully ; (2) it must be done without any intention to act gratuitously ; 
and (3) the person for whom it is done should enjoy the benefit of it. The last 
rescription would require, that in the present case, before the municipality could 
held liable it should be shown that the Act was done for it and it enjoyed the 
benefit thereof. The municipality was admittedly not the owner of the houses 
and buildings that would or might have been 4ffected by floods if the culvert had 
not been constructed. Outside its obligations as a civic body in regard to the 
people resident there under the provisions of the District Municipalities Act the 
municipality had no other interest. Decisions have proceeded so as to suggest - 
that the act in respect of which recompense is sought need not be one done exclu- 
sively for the benefit of the person sought to be charged. In Rem Das v. Ram Babut 
it was held that the application of section 70 is not excluded mierely because the 
thing done enured both for the plaintiff’s benefit as well as that of the defendant, 
in other words, merely because the benefit was shared. In Ram Tuhul Singh v. 
Bisseswar Lal’, it was recognised that where a payment is made against the will 
of a person sought to be charged and in the course of a transaction -which in one 
event might have proved detrimental to his interest, section 70 cannot apply merely 
because in the actual event it in fact did benefit the plaintiff. It follows therefore 
that the benefit contemplated by the section Seal not have been fortuitous or 
accidental merely. Neither of these pronouncements touches the question whether 
the section would be attracted to a case where the benefit was not direct. The 
ruling in Binda Kuer v. Bhonda Das*, that revenue paid by the plaintiff, while in 
wrongful possession of the defendant’s land on his own account and for his own 
benefit, cannot be recovered from the defendant, on the latter being restored to 
possession. The policy underlying section 70 would seem to indicate that liability 
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thereunder can attach only where the benefit deriyed ewas pele | contemplated: 
as for the party sought to be charged without being a result merely of something 
done. The finding in the Full Bench case of Sree Rama Raja v. Secretary of State for 
India in Council}, lends support to this view. The learned Chief Justice: there 
remarked: “It is not denied that the repairs were necessary and it is obvious 
that if they had not been carried out the appellant’s lands would suffer,” thereby 
suggesting that the benefit there was bath: divect and proximate. 


ya MADATHIL RAMAN v. VALLISAT AMMALUKUTTY AMMA, (1945) 2 
J. 191. ! 

Section 20 pf the Malabar Tenancy Act provides that a kanomdar may be 
evicted inter alia on the ground that he has intentionally and wilfully committed 
such acts of waste as are calculated to impair materially and permanently the value 
or utility of the holding for agricultural purposes. Two things have to be proved : 
(1) that the acts are intentional and wilful ; (2) they are calculated to impair the 
value of the holding for agricultural purposes not merely materially but er- 
manently. It are instructive to compare this provision with section 151 of the 
Madras tes Land Act, which enacts that a ryot can be ejected only on the ground 
that he bas materially impaired the value of the holding for agricultural purposes 
and rendered it substantially unfit for such purposes. While under section 20 (2) 
of the Malabar Tenancy Act, the impairment should be matertal and permanent, 
under the Estates Land Act it should be material and substantial. ‘‘ Permanent”’ 
signifies irreparable character. The word “ substantial ” would seem to advert 
to the extent or d of waste rather than to its irreparable character 
or otherwise. ‘Tho secmingly different the two provisions really convey the 
same principle. Section 152 of the Estates Land Act states that if the damage to 
the holding is susceptible of repair ejectment shall not be ordered but the ryot should 
in the first instance be directed to repair the damage. It would follow therefore. 
that it is only where the damage or waste is of an irreparable character that the 
eviction of the ryot or cultivator is contem lated. This practically means that 
under the Estates Land Act also it is only if the waste is permanent that ejectment 
will be justified. The only difference between the Malabar Act and the Estates 
Land Act will be that under the latter even where the waste is of a reparable 
character, still if it is not carried ott, the ryot will be liable to ejectment. In this 
view, it is difficult to accept the opinion expressed in the case under review that 
the wording of section 20 (2) of the Malabar Tenancy Act is different from that 
- of section 151 of the Estates Act in the sense that the term “ permanently ”’ 
carries a different connotation from the word “substantially” in the context. 
The view expressed in Narayana Rao v. Qemindar of Muktyala Estate*, that a diversion 
of lands by a ryof from agricultural to building purposes would attract section 151 
and entail forfeiture of the te should be understood in the light of section 152 
of the Act and so understood would imply that diversion from agricultural purposes 
justifying ejectment should be one that has caused irreparable damage, that is, 
damage of a permanent character. 


KRisHNASWAMI [YER v. RAMAKRISHNA IYER, (1945) 2 M.L.J. 202. 

The question has frequently arisen whether payment b ue made bya 
debtor to his creditor is a payment which satisfies section 20 of the Limitation 
as an acknowledgment in writing of or by the person making the payment. In 
Mallard v. Duke of Argyle,? Maule, J., observed : ““ Payment’ is not a technical 
word. It has been imported into law proceedings from the exchange and not from the 
law treatises.” It is therefore the popular sense that is to rule. There it signi 
the discharge of a debt by money or its equivalent in value. In Sukimam ani 
v. Ishan Ghandra Roy*, it was pointed out that the Limitation Act specifies no particular 
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mode or form of payment. Jn order to constitute a payment, it is not essential 
that it should be in cash or currency, see Prafulla Chandra v. Jatindra Nath!, Partha- 
sarathi Ayyangar v. Ekambara®. It may, for instance, be by the execution of a pro- 
missory note, Kandaswami Mudaliar v. Thevammal?. Setting off decrees by mutual 
consent may also be tantamount to payment, Bhagela Koer v. Abdul p 
Even the settlement of an account might amount to payment, Kariyappa v. Rachappa®. 
‘There is, at any rate, nothing in section 20 to suggest that payment cannot be by 
a chegue. But a cheque is only an order for payment. It will not therefore neces- 
sarily constitute a payment though it may in particular circumstances amount to 
pou as where it is accepted as such. It will thus be essentially a question of 
t in each case whether payment by a cheque is a payment within the j 

of section 20. In Macksnris v. adathan,* the debtor had not issued but 
only endorsed over a cheque to his creditor. In holding that it does not satisfy 
the requirements of section 20, Muttuswami Ayyar, and Brandt, JJ., observed : 
“ The cheque is only an order for payment and it does not evidence any payment 
atall. Nor does it show for what purpose the payment was made.” In M dhar 
Aitch v. Secretary of State,’ Banerji, J., observed that he was prepared to go so far as 
the Madras case. Ram Chandar v. Chandi Prasad? was also a case of an endorsed 
cheque and the learned Judges followed the Madras ruling. There are however 
a number of decisions which have taken the view that if a cheque is delivered to a 
person in payment of a debt due to him and accepted as such it operates as a payment 
subject only to the condition that if on presentation it is not honoured the origi 
debt revives, Kedar Nath Mitra v. Dinabandhu Saha,” Dial Singh v. Davindar Singh*®, 
‘This view is in accord with the English rulings which hold that payment by a 

e which is honoured becomesa payment whenitis honoured, Turney v. D 11 
In the case under examination it is remarked that a payment by cheque is a con- 
ditional payment subject only to realisation. It has to be added that the cheque 
should have also been accepted as a payment. 


VENKATANARAYANA v. HINDU RELIGIOUS ENDOWMENTS Boarp, (1945) 2 M.L.J. 
220. 


This decision holds that a grant of land for the osdaparayanam or swastvachakam 
service in a temple is in the nature of a personal grant subject to the performance 
of the specified service and hence the grantee is pot liable to pay contribution under 
section 69 of the Madras Hindu Religious Endowments hee Section 69 states 
that every temple and every specific endowment attached to a temple shall pay 
annually for meeting the expenses of the Board. such contribution not i 
one and a half per centum of 1ts income as the Board may determine. An “* endow- 
ment” isdefined in section g (11) as meaning all property belonging to or endowed 
‘for the support of temples or for the performance of any service or charity connected 
therewith and includes the premises of temples byt does not include gifts of property 
made as personal gifts or offerings to the archaka or other employee of a temple. 
Read together, these provisions suggest that where the grant is personal, notwith- 
ing that it is made in favour of an employee in the temple and contemplates 
the ering of some service by him, no eat to contribute under section 69 
will arise. A personal grant is one made y for the support or subsistence 
of the grantee. It stands distinguished from a service grant in that the service 
Jiable to be performed under the former is only a secondary consideration and is 
also more or less nominal in character. The grant in a case is a grant of 
property out and out S the grantee is also directed to perform some specified 
service. Itis not as if the lands stand annexed to an office which is bestowed upon 
a peron. It will be a question of fact in cach case whether the grant answers 
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to the one description or to the other. As observed ky Jackson, Ja, in Babu Kooldesp 
Narain Singh v. Mahadeo Singh1, there is a clear distinction between the grant of 
land burdened with a certain service and the gift of an office’ the performance of 
whose duties is remunerated by the use of certain lands. No doubt even in the 
former case the grant might be so expressed as to make the continued performance. 
of the services a condition to the continuance of the tenure. In such a case it is the 
continuance of the service that is the sole and whole motive for the grant, or, the 
instrument of grant would have expressly provided for the cessation of the tenure 
the moment the services ceased to be performed, see Forbes v. Mesr Mahomed Tuquee.* 
Such a provision is altogether different from one which merely directs the grantee 
to perform certain services. In Sriranga Chariar v. Pranatharththara Char tar,* it was held 
than an inam granted to the family of the defendant for service as acharyapurusha 
in a temple and made tenable only so long as the service was rendered was not a 
personal gift to the grantee but one made for the support of the temple officer 
performing the duties of acharyapurusha. In the case under notice there does not 
seem to have been attached to the grant aay condition making its tenability depen- 
dent on the continued performance of the services or suggesting that the grant is 
really that of an office to which certain lands are annexed to serve as a source 
of remuneration to the person holding the office. It would therefore follow that 
the grant was one by way of a personal gift though it was burdened with the per- 
formance of the vedaparayanam or swastivachakam service. It is true that in Kotaya 
v. Yellamanda*, Qurgenven, J., seemed to be of the opinion that the term “ endow- 
ment” as defined in section 9 (11) is wide enough to include properties given to the 
employee of a temple burdened with service. The learned Judge observed : 
“ Ordinarily speaking the word ‘ endowment,’ I think, is restricted to property the 
title to which vests in the institution endowed. But this definition 1s very wide 
and I am not prepared to say that a service inam held by a temple servant would 
not fall within it.” This view is not however consistent with the latter part of 
section 9 (11) which expressly exempts personal gifts made to the employee of a 
temple koa the scope of the definition of the term “ endowments.” Nor could 
it be contended that the expression “personal gifts ” in the context relates to gifts 
of movable property only and not to gifts of lands. In Hindu Religious, Endow- 
ments Board, Madras v. Fagannathacharyulu®, the suggestion was made that if the 
grant was merely one burdened with service there would be no liability to contribute 
under section 69. Somayya, J., retharked : “ The plaintiff’s claim that the proper- 
perties were their own archaka service inams, if upheld, would have precluded the 
appellant Board from levying a contribution.” Likewise in the Board-o Commasstoners 
of Hindu Religious Endowments, Madras v. Seshacharyulu*, Horwill, J., observed : “So 
that if this may be regarded as an endowment within the meaning of section 9 (11). 
then it is liable for contribution even though the property vests in the as. 
The definition does not say that to constitute an “ endowment,” the gift must be 
to the temple ; but itis only by presuming that this was what the legislature intended 
that the definition of an “ endowment ” can be brought into consonance with what 
is ordinarily understood by the word.” The learned Judge went on to add : 
“I am reluctant to interpret secticn 9 (11) as giving a definition of * endowment’ 
contrary to its accepted meaning or section 69 of the Act as making liable to the 
contribution persons where a general reading of the Act seems to make liable only 
institutions (italics ours). I am therefore of the opinion that the land is not liable 
to the contribution claimed by the Board.” The conclusion reached in the case 
under examination that the land granted to a person for vedapmayanam or swasti- 
vachakam service in a temple is a personal grant and hence not liable to make any 
contribution under section 69 of the Hindu Religious Endowments Act is entirely 
consistent with the autharities cited and the considerations mentioned supra. —_ 
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VEERAPPA CHETTIAR’D. sl HANGAGHAMI NAICKER, (1945) 2 M.L.J. 264. 
“While recognising that impartibility of property may arise out of family custom 
or as an incident of military or other service tenure or under a Crown grant, this 
decision also points out that nana A can hardly arise out of a local custoni 
since it will be difficult to postulate that all estates in a particular area, at any rate, 
in this country, are impartible. It further suggests that where a stranger becomes 
by purchase or otherwise ‘the owner of an artible estate, the estate will cease 
to be impartible in his hands. There is little t afforded by the texts of Hindu 
law on this matter, except indirectly from analogy afforded by the rules prescribed 
regarding a raj. In Naragunty Luchmedsvamma v. Vengama Naidu}, it is recognised 
that “ a palayam is in the nature of a raj ; it may belong to an undivided family, 
but it is not the subject of partition ; it can be held only by one member of the 
family at a time.” also Pratap Chandra v. Jagadish Chandra*, ‘That the Crown 
has the power in making a grant of land to limit its descent or enjoyment in any 
manner though it will not be competent to prescribe in regard to the devolution 
a ees ee ordinary law is well settled, 
v. Udai Pertab*, Narindar Bahadur vw. Achal Ram‘, Kachi Kalyana 
appa v. Kachi Yuva Rangappa*. The descent of an estate as impartible may be 
by intention of the legislature, Debi Baksh v. Chandrabhan Singh®. In Baty Nath v. 
Tsj Balt’, the Privy Council refers to impartibility as “ being a creature of custom”. 
The reason why impartibility does not normally attach to property is that it does not 
arise by nature. Many of the impartible zemindaris were originally principalities 
and the rules appurtenant to the latter have in course of time come to be regarded 
as applicable to the former. And in the case of holders of tenures on military 
service or of offices, the estates attached thereto were treated as not partible since 
the tenure or office could be held by only one at a time. Where an impartible 
estate has been forfeited to Government or lapses by escheat or has been seized or 
i naan by it by sale and then regranted either immediately or after an interval, 
either in its integrity or of a portion of it only, either to the heir of the dispossessed. 
holder or a member in a junior branch of the family or even in favour of a remote 
kinsman, in the absence of indication of a contrary intention, it would pass to the 
grantee ‘with the incident of impartibility unaffected. In such circumstances, 
it is held that the intention is not to create a new tenure but only a new tenant. 
And the act of the Government is an act of state. In Katama Nachiar v. The Rajah 
of Sivaganga®, an impartible zemindari created 11 1730 by the Nabob of Carnatic 
in favour of one S was treated, on the extinction of the whole lineal line, as 
escheated to the East India Company who had then become possessed of the sovercign 
rights of the Nabob and regranted by the Madras Government in favour of a 
remote kinsman. It was held that the incident of impartibility stood unaffected; 
_ see also Muttu Vaduganadha Tear v. Dorasingha Tevar*. In the Hynsapore cass, Baboo 
Beer Pertab Sahes v. Maharaj Rajenaar Pertab Sahse1°, an impartible estate had been 
confiscated and regranted after 23 years to a member of the junior branch ; the 
East India Company was in the meanwhile enjoying the revenues and it was held 
that the regrant not affect the incidents that originally had attached to the 
property. In Sri Raja Venkata Narasimha Appa Rao v. Sn Raah Bancari Appa Rao, 
it was recognised that an estate acquired by sale or forfeiture by Government and 
regranied to the heirs of the former owner without the expression of any ee 
to interfere with the quality of the estate, would pass to the new grantee with all 
its old incidents. The character of impartibility if previously would not 
be destroyed. See ‘also Sardar Muhammad Afzul v. Nawab Ghulam Kasim 
Khani*, In the Betita case, Ram Nundun Singh v. Maharam Janki Koert? the East India 
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Company had sċized the S ciara dominion oyer ft, then effected a division 
and reinstated the heir of the last holder in a portion of the raj. It was held by the 
Privy Council that the reinstatement and grant must be treated as an exercise of 
sovereign authority and that the new grantee took the property with all the incidents 
of the ily tenure of the old estate as an impartible raj, despite the breaking up 
of its integrity. All these were cases of transfers by the Crown by way of regrant 
in favour of a new incumbent. Where, however, the transfer is by the holder in 
favour of a private party, totally different considerations arise. Impartibility arising 
out of family custom of the holder’s family cannot continue in the absence of such 
custom and cannot follow the property when it passes out of the holder’s family. 
This is also in accord with the policy underlying section 7. of the Madras iaapareible 
Estates Act which lays down that the provisions of the Act will not apply where 
the estate is transferred to a stranger. Referring to section 7, in Ramarayaningar v. 
Venkata Lingama Nayanim Bahadur1, Venkatasubba Rao., J., remarked: “The 
section means that when once a lawful sale has been effected the estate so sold 
or the part so severed ceases to be governed by the Act; that is to say, after it passes 
into the hands of a stranger purchaser it is no longer to be treated as being subject 
to the restrictions under the Act.” 


PALANI VANNAN v. KRISHNASWAMI KONAR, (1945) 2 M.L.J. 303. 


- Section 202 of the Indian Contract Act provides that where the agent has him- 
self an interest in the property which forms the subject-matter of the agency, the 
agency cannot in the absence of an express contract be terminated to the prejudice 
of such interest. In other words, where the agency is one coupled wich interest 
it is not terminable arbitrarily. Whether the agency is one coupled with interest 
or-not will naturally be a question of fact in each case. The language of the sec- 
tion suggests the inference that the agent’s interest in the subject-matter of the 
agency should be anterior to and independent of the creation of the agency. In 
Smart v. Sandars? it is made clear that a rule like the one contained in the above 
section ““ applies only to cases where the authority is given for the purpose of being 
a security or as a part of the security, not to cases where the authority is given inde- 
pendently and the interest of the donee of the authority arises afterwards and inci- 
dentally only”. See also Frith v. Frith’, In land the rule is “that where an 
t is entered into on a syfficient consideration whereby an authority is 
given for the purpose of securing some benefit to the donee of the authority such 
an authority is irrevocable,” see Smart v. Sardars*, Taplin v. Florence*, Clerk v. Lauris’. 
In other words where the authority ofan agent is given . . . .forthe purpose 
of effectuating any security or ing any interest of the agent it is irrevocable®. 
The Indian decisions also have laid down practically the same test. In Hurst v. 
Watson’, the defendant had requested the plaintiff to sell for him a plot of ground 
in the Esplanade area of Bombay city at any rate exceeding the price at which 
the defendant had himself purchased it and agreed to give him as remuneration 
half the net profit realised on the sale. The defendant subsequently revoked the 
authority later on refused to accept an offer which the plaintiff had found. 
Adopting the view found in Story*, Couch O.J. observed : “ Where an authority 
ér power is coupled with interest, it is irrevocable unless there is an express stipulation 
to the contrary ; but the right of the agent to remuneration although stipulated 
for in the form of part of the property to be produced by the exercise of the power 
is not an interest in this sense”. In Vishnucharya v. handra®, the agreement 
was in the nature of a letter of attorney constituting the plaintiff agent of the 
defendant for collection of rents of his share of an inam village and it had been 
stipulated by the defendant that the plaintiff shall be paid an annual salary out 
of the rents. - In these circumstances it was held by Melville and Birdwood, JJ., 
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that the mere arrangement that the plaintiff’s salary should be paid out of the 
rents could not be regarded as giving to the plaintiff an interest in the property, 
the subject-matter of the agency, within the meaning of section 202. e same 
conclusion is stated by Jenkins, C.J., in Lakshmichand v. Chotooram1, where he 
remarked : ‘ The interest which the agent has in effecting a sale and the pros- 
pect of remuneration to arise therefrom are not such an interest as would prevent 
the termination of the agency”. The illustration (a) to section 202 does not 
afford much sur to the view that unless the agent had an anterior interest 
in pea alae orming the subject-matter of the agency there will be no agen 
coupled with interest. The illustration states: “A gives authority to B to 

A’s land, and to pay himself, out of the proceeds, the debts due to him from A, 
A cannot revoke this authority.” It is difficult to see how in this case B can be 
regarded as having an anterior interest in the subject-matter of the agency. It 
is true that A owes money to B but the illustration does not suggest that the debt 
is a mortgage debt or that the lands are charged with its payment. It is only 
when B is ee A’s agent that he is given the right to pay himself. Nevertheless 
it has been held in Ramachandra Lalbhai v. Chinubhai Lalbha:*, that though section 202 
is wide in its terms it makes no departure from the English law ; that under the 
section as in English law, some specific connection must be shown between the autho- 
rity and the interest and there must also be an agreement express or implied where- 
by the authority is given to secure some benefit which the donee is to obtain by reason 
of such authority. In the case under notice the defendant had executed in favour 
of the plaintiff a power of attorney empowering the latter to execute a mortgage 
decree that had been obtained by the defendant, and agreeing that accounts shall 
be taken at the end, that the costs of the execution shall be taken by the plaintiff 
out of the amount realised and that the balance shall be shared equally between 
them. The defendant had also stipulated that he would not for any reason whatever 
cancel without the plaintiff’s permission the authority given to him, without paying 
him the amount expended by him and without giving him the relief mention 
above as remuneration for his trouble. The ed Judges held that the 
authority was not one coupled with interest and hence could be revoked. This 
conclusion is inescapable in view of the last part of the language of the power. 


BAHORI Lar v. Spi RAM, I.L.R. (1946) All. 49. ; 
This is an interesting decision relating to the law of torts. The learned 
Judges have claimed o . 53): “No case similar to the present one appears 
to have been decided the High Courts in India”. The decision holds that an 
action for damages will tic for procuring adjudication of another as insolvent mali- 
ciously and without reasonable and probable cause. It is true that in England 
it has been held that an action for damages will lie for maliciously procuring an 
adjudication of bankruptcy against another, see Johnson v. Emerson?. It has there 
been likewise held that a suit for damages will lie for a malicious attempt to have 
a company wound up, Quartz Hill Gold Mining Co. v. Eyre*. It is now scttled 
law that it is an actionable wrong to institute certain kinds of legal proceedings 
against another maliciously and without reasonable and probable cause. Malicious 
rosecution is a familiar example. In Saville v. Roberts it was pointed out by 
Holt, C.J., that damage which is the gist of the action may be either (t) damage 
to a man’s fame as if the matter whereof he is accused be scandalous; or (#) damage 
to the person as where a man is put in danger to lose his life or limb or liberty ; 
or (tit) damage to his property as where he is forced to expend his money in necessary 
charges to acquit himself of the crime of which he is accused. It is not however 
ordinarily an actionable wrong to institute civil proceedings maliciously and 
without reasonable and probable cause. The mulcting in costs of the unsuccessful 
party is considered to be sufficient penalty in such cases. But in certain types 
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of cases even the institution of a civil action malicjously and without reasonable 
cause May expose a party to an action in torts. In Quartz Hill Gold Mining Co. v. 
Eyre1, Bowen L.J., remarked: ‘‘ But although an action does not give rise to an 
action for malicious prosecution inasmuch as it does not necessarily and naturally 
involve damage, there are legal proceedings which do necessarily and naturally 
involve that damage, and when proceedings of that kind have been taken falsely 
and maliciously and without reasonable or probable cause then, inasmuch as an 
injury has been done the law gives a remedy. Such proceedings are indictments 
e + + . . . but there are other proceedings which necessarily involve damage 
such as the presentation of a bankruptcy petition against a trader . . . . but 
a trader’s credit seems to be as valuable as his property and the present proceedings 
in bankruptcy although they are dissimilar to pro ings in bankruptcy under 
the former Act, they resemble them in this that they strike home at a man’s credit.” 
Thus an action analogous to the one for reco of damages for malicious prose- 
cution will lie for instituting maliciously and without reasonable or probable cause 
certain forms of civil processes as well. Sugh p ings are not however ordinary 
actions. ‘They fall within the reason of the law which allows an action for malicious 
prosecution of a criminal charge. Broadly speaking, they -are proceedings which 
tend to cause an injury, at any rate, to the credit, fair fame and reputation, imme- 
diately that they are instituted. On this principle, in Muhammad Niaz Khan v. 
Jai Ram’, an action for damages in of malicious proceedings taken under 
scction 107 of the Criminal Procedure Code was allowed. In Palam Kumaraswamia 
Pillai v. Udayar Nadan*, damages were awarded for procuring a malicious attach- 
ment of property. It was observed by White Q.J., and Abdur Rahim, J., that 
“an order under section 483 of the Civil Procedure Code, where the application 
has been made on insufficient grounds, must necessarily cause damage to the credit, 
and reputation of the party against whom the order is made ” and hence “ general 
damages are recoverable”. See also Manjappa Chsttiar v. Ganapathi Gounden*, Nicholas 
v. Sivarama Ayyar®, Bishambar Nath v. Gaddar®. In Nanjappa Cheitiar’s caset, the 
Madras High Court remarked : “ We cannot doubt that the attachment of a 
respectable man’s property before judgment on the ground that he is attempting 
to alienate his properties with a view to defeat his judgment creditors must in 
this country d his reputation and credit.” In Velji Bhimsey and Co. v. Bachoo 
Baidas’, it was held that malicious procurement of arrest or attachment in exe- 
cution of a decree will lay the decree-holder open to an action for damages. The 
decision in Bishan Singh v. Wyait*, sets out clearly the principle followed in such 
cases. It was there observed : “The broad proposition that the institution of an 
ordinary civil action however unfounded, vexatious and malicious it may be, is 
not a good cause of action must be qualified when there has been arrest of person 
or seizure of property.” See also Arjun Singh v. Mt. Parbati®. In the last mentioned 
case the suit was fot recovery of damages consequent on injury to property occasioned 
by a former suit by the defendant who claiming as an adopted son had sued to 
enforce an award giving him one half of the debts due to the deceased husband of 
the plaintiff which was decreed in the Court of first instance but was refused by the 

Court, the debts to which the claim had been laid having in the meanwhile 
become time-barred. It was held that where the bringing of an action does 
as a necessary consequence involve an injury to property which cannot be compen- 
sated by the grant of costs in the action a suit for recovery of general damages will 
lie. In Har Kumar De v. Jagal Bandhu Dele a temporary injunction had been obtained 
on utterly insufficient grounds and it was held that the aggrieved party can maintain 
an action for recovery of damages. See also Miagji Lal v. Babu Ram11, Bhupendranath 
Chatterjt v. Trinayani Debit*, In Lala Punnalal v. Kasturichand Ramji1®, the Madras 
ee ee ee 
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High Court took the view thatan action for recovery of damages against the defendant 
for having procured a malicious house-search will be competent. The decision 
in Sreer Naidu v. Kolaindaivelu Mudaliar!, recognises that a suit for damages for 
attempting maliciously to get a person declared as a lunatic will be sustainable. 
In Nityanand Mathur v. Babu Ram}, it was considered that an action for recovery of 
damages will lie for launching proceedings maliciously and without reasonable 
and probable cause against a legal practitioner under the Legal Practitioners Act 
for professional misconduct. The fo ing authorities as well as the English 
decisions do afford a pointer that it will not be incompetent to bring an action for 
Aare | of damages for procuring adjudication of another as insolvent maliciously 
and without reasonable cause. 


Diaspar Nata v. Trent Nats Tewari, I.L.R. (1946) All. 56. 


It is, with great respect to the learned Judges who decided this case, rather 
difficult to agree with their observatiom that though where payment of money is 
claimed on a contract interest cannot be allowed except under the provisions of 
the Interest Act, the position is different where interest is claimed as part of the 
damages for breach of the contract and it could be allowed. The learned Judges 
felt that there is no Naah for the proposition that interest cannot be claimed 
by way of damages for breach of a contract under section 73 of the Oontract Act. 
It is now settled that section 73 is merely declaratory of the common law as to 
d , Jamal v. Moolla Dawood and Co?. At common law interest was not 
payable on ordinary debts unless by agreement or mercantile usage; nor could 
damages be recovered for non-payment of such debts, London, Chatham and Dover 
Railway Co. v. S. E. R. Got. There are numerous decisions, often conflicting, 
as to whether interest could be awarded under illustration (n) to section 73 in cases 
where it is not recoverable under the Interest Act. Typical of decisions taking 
an affirmative view are, Ganshiam Singh v. Daulat Singh®, Anrudh Kumar v. Lachm 
Chand’, Khetra Mohan v. Nishi Kumar’, Muthuswami v. Veeraswam®. Among the 
-decisions which take a con view are, Madan Lal v. Radakishen*, Kamalammal v. 
Pesru Mesra Levoat Rowther!°, In Bengal Nagpur Railway Company v. Ruttanji Ramp", 
the suit was by the representatives of a contractor against the railway company 
for recovery of damages in respect of certain work done by the contractor for the 
railway company, the remuneration whereéf had been withheld consequent 
on differences between the parties as to the rates at which it was to be calculated. 
In awarding a certain sum of money as damages in respect of the withholding of 
the payment, the High Court decreed interest on such amount up to the date of 
suit. On appeal the Privy Council took a different view as to the award of interest. 
The liability of the company was to pay the sum found due on 26th July, 1925. 
The suit was on 2gth November, 1927. It was for the intervening period that 
the question arose whether interest could be awarded. Section 34 of the Civil 
Procedure Code provides for payment of interest from date of suit. Interest for 

iod prior to the suit would therefore not come within the scope of that provision 
of law. In English law interest on damages can be awarded only if there was 
either a statutory provision or if there were circumstances which would induce 
a Court of equity to award interest. The general rule is stated by the House of 
Lords in London, Chatham and Dover Railway Co. v. S. E-Railway Co.1*, where as already 
pointed out it was held that interest cannot be allowed at common law by way of 
damages for wrongful detention of debt. It is true that in England the law has 
been amended by section 3, Law Reform (Miscellaneous Provisions) Act, 1934, 
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empowering a Court of record to award interest on the whole or any part of any. 
debt, or damages at such rate as it thinks fit, for the whole or any part of the period 
between the date when -the cause of action arises and the date of the judgment. 
But there has been no such amendment of the law of India. In those circumstances, 
the Privy Council considered that interest was not awardable in the case of Bengal 
Nagpur Railway Co. v. Ruttanji Ramji}. Their Lordships remarked : “ The learned 
Judges of the High Court have allowed interest by way of damages caused to the, 
plaintiff for the wrongful detention of their money by the railway, but the question 
18 whether this view can be sustained. There is considerable divergence of judicial 
opinion in India on the question of whether interest can be recovered as damages 
under section 73, Contract Act, where it is not recoverable under the Interest, 
Act. Now section 73, Contract Act gives statutory recognition to the pane 
rule that, in the event uf a breach of contract, the party who suffers by such a breach 
is entitled to recover from the party breaking the contract, compensation for any 
loss or damage thereby caused to him. On behalf of the plaintiffs reliance is p 
n illustration (n) to that section. The iljustration does not deal with the right 
of a creditor to recover interest from his debtor on a loan advanced to the latter. 
by the former. It only shows that if any person breaks his contract to pay to another 
n a sum of money on a specific date and in consequence of that breach the 
atter is unable to pay his debts and is ruined, the former is not liable to make good 
to the latter anything except the principal sum which he promised to pay together 
with interest up to the date of payment . . . . The illustration does not 
confer upon a creditor aright to recover interest upon a debt which is due to him, 
when he is not entitled to such interest under any provision of the law. Nor can 
an illustration have the effect of modifying the language of the section which alone 
forms the enactment.” These last remarks are too emphatic to leave any doubt. 
They clearly recognise that no interest can be recovered on a debt under section 73, 
that is, by way of damages, if it is not recoverable under any other provision of the 
law. In other words section 73 does not ind ently provide for award of interest 
by way of damages. Interest would thus claimable only, either under the 
Interest Act or in circumstances in which a Court of equity will award the same. 
Pollock and Mulla have taken the same view. They state: “At common law 
interest was not payable on ordinary debts unless by agreement or by mercantile 
usage ; nor could damages be given for non-p t on such debts. The view 
taken by the learned authors of this work was that there did not seem to be any 
sufficient ground for reading into tllwstration (n) to the present section an intention 
to abolish this rule and supersede the Interest Act, 18994. For the reasons 
indicated supra it is ible to take a different view to the one which commended 
itself to the learned Judges of the Allahabad High Court in the case under review. 


LiagaT HUSAIN v. Vinay Praxasy, I. L. R. (1946) All. 62. 

This decision enunciates a salutary practice in regard to the working of section 

476 of the Code of Criminal Procedure. Clause (1) of that section states: “ When 
any civil, revenue or criminal Court is, whether on application made to it in this 
alf or otherwise, of opinion that it is expedient in the interests of justice that 

an inquiry should be iade into any offence referred to in section 195 (1), clause (b) 
or clause (c) which appears to have been committed in or in relation to a proceeding 
in that Court, such Court may, after sucn preliminary inquiry, if any, as it thinks 
necessary, record a finding to that effect and make a complaint thereof in writing, 
signed by the presiding officer of the Court and shall forward the same toa Magis- 
trate of the a class having jurisdiction etc.” The offences mentioned in sec- 
aon 19 (1) (b) and (e) are offences against public justice and relating to documents, 
It will be recognised that the section does not provide that notice in proceedings 
under that section shall be given to a person who is immediately concerned thereby. 
The case under review points out that nevertheless it is desirable that such notice 
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should be given. Too much emphasis cannot be laid on the matter. Justice 
‘should not mere.y be done but should also seem to be done. It is a general prin- 
ciple that no one should be made to suffer unheard. In Inayat Ali v. Mohan Singhi, 
an application had been made to the Gourt under section 195, Criminal ure 
Code for sanction to prosecute. It was held that though it is not legally necessary 
that notice of such application should be given to the opposite party before orders 
thereon are passed, nevertheless it is highly desirable that such notice should be 
given. In Ram Piari Rai v. Emperor*, Knox, J. said much the same thing though 
he held that failure to give such notice will only be an irregularity and not an illegality. 
He said: ‘There is no doubt that this Court has always looked with disfavour 
upon an order made under section 476 without giving notice to persons immediately 
concerned. .. .. .. While I think, that it is always fairest and a course that 
should be followed, that a notice should be given, I cannot put the want of notice 
on a higher ground than irregularities in procedure”. In Imam Ali v. Emperor’, 
where a preliminary inquiry was actually held and additional evidence was recorded 
by the magistrate without giving noticesto the other party, Sulaiman, J., observed : 
“ It is true that in proceedings under section 476 notice is not absolutely necessary 
but it has been held by this Court in a number of cases that it looks with disfavour 
upon an order passed without such notice and it has also often been remarked that 
it is highly desirable though not essential, that such notice should be given.” The 
decision in Mohamed Kaka v. District Fudge, Bassein*, expresses the ition even 
more forcibly. There Dunkley, J., said: “It is a fundamental principle of 
justice that no order to the prejudice of a person shall be made without his being 

eard and therefore before an order directing the filing of a complaint against 
a person is made, that person must be heard and must be given a full opportunity 
of showing cause against the making of such an order.” In the case er notice 
there had been reception of additional evidence and no notice had gone to the 
party affected. It was held conformably to the spirit of the decisions cited above 
that the failure to give notice in the present case vitiated the whole proceedings. 


EMPEROR v. Manowar, I.L.R. (1946) All. 111 : 

This decision is of great interest for the discussion it contains of certain points 
raised in regard to section 30 of the Evidence Act. Section go lays down that 
when more persons than one are tried jointly far the same offence and a confession 
by one of them affecting himself and others is proved, the Court may take 
into consideration the confession as against the others as well as the maker. In 
regard to the meaning of the expression “take into consideration ”, Woodroffe 
and Ameer Ali have remarked: “These words do not mean that they have 
the force of sworn testimony, but nevertheless it is evidence which the Court can 
consider in deciding guilt of parties’. In other words a co-accused’s confession 
is certainly evidence though it may have small probative value only. Sectior 3 
states: ““ evidence ’’:means and includes “ all statements which the Court permits 
or requires to be made before it by witnesses in relation to matters of fact under 
inquiry ”?” and “all documents produced for the inspection of the Court”. A 
co-accused is not a witness. So what he states may not fall within the scope 
of oral evidence. What he states may however be reduced to writing and then 
as document it may become evidence. Such being the case it is clear tnat judicial 
observations that the confession is not evidence must be understood as referri 
only to the weight to be attached thereto. In In re Yerranna®, it has been sta 
that under section go the statement can only be takes into consideration and it 
is not evidence against the co-accused ; see also In re Rami Reddi*, Ramaswami 
Goundan v. Emperor”. As to the weigh “which such a statement should command 
it is generally held that as against a vo-accysed it cannot supply the place of 
substantive evidence, Karuppan Chethar v. Emperor®; it does not stand on the same 
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level as substantive.evidence and is hence of slight probative value only. It has 
been stated that it has less value than an hanes testimony. ‘Though in the 
case of the latter there is the fear that he may be deposing to save his skin yet his 
testimony could be subjected to cros¢-cxamination. For the same reason a confession 
under section 30 has less value as against a co-accused than the evidence given 
by an accomplice under section 113. The latter section contemplates that the 
accomplice shall be examined as a witness. It may no doubt be urged that in 
the case of the confession of a co-accused, self-implication is guarantee of the 
truth of the accusation against the accused. Nevertheless since it could not be 
tested by cross-examination, little weight alone is attached to it and corroboration 
in material particulars will be required. In Emperor v. Velu Natcksn’, it was recog- 
nised that if a statement is made in the dock before the inquiring magistrate in 
the presence of the co-accused implicating himself and the -co-accused, not only 
may that confession be taken into consideration but it has considerable probative 
value. In the case under notice, it was argued that while it is not illegal to convict 
a man upon his own confession and while in Jaw the confession of one may be taken 
into consideration against a co-accused, a Court should not convict in either case 
upon such confession in the absence of corroboration in material particulars, 
that is, the confession should have as against the person making it the same value 
and: no more than is attached to a confession as against other persons tried jointly 
with the person making it. In the case of co-accused it is generally agreed that 
to convict them corroboration is needed ; see Emperor v. Laxman Fatram*, Dikson 
Mali v. Emperor?. This is because a co-accused’s statement is considered to have 
even less value than the testimony of an approver or accomplice by reason of the 
confessing accused not being liable to cross-examination. As against the maker 
different considerations operate. Absence of cross-examination has in his case 
no significance and if conviction upon the uncorroborated testimony of an accomplice 
is not illegal it will be an a fortiori case to convict on the basis of the confession of the 
accused. The view in Emperor v. Balmakund‘, is to the same effect. The other 
question raised in the present case was whether a retracted confession could be 
acted upon in the absence of any evidence to corroborate what had been stated 
in the original confession. As observed by Straight, J., in Rv. Babu Lal*, a re- 
tracted confession is “‘ an endless source of anxiety and difficulty to those who 
have to see that justice is properly administered”. The better point of view 15 
that a retracted confession must be regarded with suspicion and as a rule of practice 
and prudence it may not be safe to base a conviction solely upon such confession. 
As pointed out in In re Abdul aes the retraction of a confession may throw doubt 
either on the truth of it or on the fact that it was voluntarily made, but it certainly 
does not follow because a confession is retracted that it was either untrue or 
involuntary. In Bhimappa v. Emperor’, Lokur, J., observed: “ There is no 
absolute rule of law that a retracted confession cannot be acted upon unless there 
is material corroborataion, if it is found to be voluntary. But asa rule of prudence 
it is regarded not safe to base a conviction solely ona retracted confession unless 
there are circumstances which leave no doubt that it is volurtary and true.” Tae 
conclusion in the present case that, in the case of a retracted confession if there is 
room for any doubt as to its genuineness arising from the procedure followed 
or from its contents, the antecedent circumstances may be of material assistance 
in determining whether the confession should be believed is wholly in accord with 
the principles which are applied as a matter of prudence in such cases. 
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Kamani Devi v. Kamesnyar Swaas, I.L.R. (1946) Pat. 58. 


This case decides an interesting question of Hindu law. it holds that a 

marriage among Brahmins governed by the Mithila school is valid 

even at the present time. Various views are found in the decided cases as to the 
gandharva marriage and its validity. Manu describes it thus : 


TUN Sg HANA RE T | 
maA: ag fea Aga: Adan: || 


—“ The voluntary union of a maiden and her lover is to be regarded as a: 
gandharva marriage prompted by love and the desire for carnal, union.” Smriti 
writers like Devala have prescribed that the observance of rituals is necessary in 
the case of every marriage including the gandharva, though at its inception it is 
quite possible that the institution was a purely secular compact between a youth 
and a damsel. Devala states : è 


mat fay gA A: | 
ea Ree: gada aera: || 


—‘ In gandharva and other forms of marriage, in the case of the first three castes 
the marriage ritual should be performed in the presence of the sacred fire.” A 
alliance which has complied with these requisites is nothing lesss than a 
jage and is certainly not a concubinage. This is recognised by the Madras 
High Court in Briadavana v. Radhamani1, The observation of Spencer, O.C.J., in 
Maharaja-of Kolhapur v. Sundaram Ayyar?, that “in order to constitute a lawful 
marriage among Hindus, it is essential that certain nuptial rites should be performed ; 
otherwise the marriage is only a gandharva marriage or as it is described in Brindavana 
v. Radhomani}, ‘ a marriage importing an amorous connection founded on reciprocal 
promise °” misses the essential point that even in the gandharva marriage the 
rmance of rituals is altogether necessary and unless accompanied by the per- 
rmance of ceremonies the union will be a concubinage a Equally open 
to criticism is the dictum in Bhaoni v. Maharaj Singh? that marriage in the gandharva 
form is only concubinage. The remark of Danjels, J., in Kishan Dei v. Sheo Paltan*, 
that the gandharva marriage is “really nothing more than the ted 
“ indulgence of lust ” seems also to be the result of misapprehension. Nothing is 
to be found either in the texts or in the decisions to detract from the correctness 
of the conclusion in Brindavana v. Radhamanil, that gandharva marriage is a valid 
marriage giving rise to the status of wifehood for the female party. 


As to whether the gandharva as a form of marriage is extant or has become 
obsolete, on that matter also there is a divergence of Judicial opinion. Where a 
form of marriage has been recognised by the sastras, it will naturally be for the 
party claiming that it has become obsolete to make out the fact. If that has been 
proved, it will be for the party who affirms the validity of such a form of marriage 
at the present time to show that itis valid as for instance, by custom. The decision 
in Brindavana v. 1 does not suggest that the form should be deemed to 
have become obsolete. In Viswanathaswami v. Kamu Ammal®, Abdur Rahim, J., 
observed, though obiter : “It may be that ... . perhaps among the Kshatriyas 
the gandharva form sie alia Sa oc ened a been i 
as prevalent in some parts of India.... Supposing . . . for argument’s sake 
that the gandharva form of marriage would according to the ancient texts be per- 
missible among the Sudras, I am of opinion that, so far as this caste (kambala) is 
concerned, it must, upon the evidence in the case, be held to be obsolete and no 





r 
a 


I, (1889) I.L.R. 12 Mad. 72. 4- P I.L-R. 48 All. 126. 
a. (1925) LLR. Mad. 1. 5. (1919) 24 MLL J. 271. 
g. (1881) I.L.R. 3 All. 798. 


26 THE MADRAS LAW JOURNAL (N.I.G.). [1946 


longer recognised as valid.” A more forthright view is found in Bhaoni v. Maharaj 
Singh! where it is stated that the form has become obsolete as a form of marriage 
giving the status of wife and making the off-spring legitimate. Equally emphatic 
is the opinion of Daniels, J., in Kishan Dei v. Sheo Paltan* that six out of the cight 
forms (t.s., forms other Brahma and Asura) have “ wholly disappeared”’.. 
The o learned Judge, Sulaiman, J., considered that the eens marriage 
cannot be regarded as wholly non-existent and that it can be recognised if it is 
allowed by custom. It may be pointed out that the Allahabad view is to some 
extent coloured by the notion that the gandharva marriage did not involve the 
sk ja a of ceremonies and as such was tantamount to concubinage only. 
he conclusion in the case under notice that this form of marriage has not become 
obsolete is not unwarranted. As pointed out in Sambasivan v. Secretary of States*, 
in another connection, merely because cases of such marriage are rare it cannot 
be assumed that the institution has become obsolete. Either a statutory provision 
invalidating it or a custom forbidding it will have to be proved. ; 


_ Another question that has arisen is whether the gandharva form of marriage 
-is permissible only to the Kshatriyas and forbidden to the other castes. In Kishan 
Dei v. Sheo Paltan*, it is suggested that the form is available to the soldier classes 
only. In Viswanathaswamy v. Kamu Ammal‘, the possibility of members of the Sudra 
caste marrying in that form was recognised. In the present case the form is held 
to be equally available to the members of the Brahmin caste as well. 


- There are however certain observations in the case under notice which, with 
due respect to the learned Judges, may be said to be somewhat open to criticism. 
It is observed that it should be ‘‘ borne in mind that instances are not wanting in: 
Hindu law when a particular jural relationship is created contrary to the sastraic 
injunctions, the relationship so created is not null and void for all purposes,’ however- 
invalid they be for certain purposes.” At another place it is remarked: “ It may- 
be assumed for the purposes of this case that this marriage may not be as valid as 
the four approved forms of marriage for all other purposes (t.6., other than main- 
tenance) including questions of inheritance, succession, etc.; but there is no authority 
for the proposition that a husband after oe a wife in this form of marriage and 
after consummating the same and thereby disabli e wife from taking another husband 
would be free to escape the consequences ‘of bis own act by denying her the right 
of maintenance.” (Italics ours.) These statements would suggest: (t) that at the 
present time there are d of validity in a (ti) that consummation is 
relevant in the matter of the wife’s rights ; and (iii) that a valid marriage may give 
rise to maintenance right only for the wife and nothing beyond. The first of the 
positions is inconsistent with modern trends in Hindu law. Marriage is a matter 
of status. [Itis either valid or void. There is no tertium quid. If valid, all the rights 
of a wife arise. Any restriction in this matter can only be by statute or by custom. 
The distinction drawn by the sastras between the approved and the unapproved 
forms of marriage regarding their effect on gotra, ditha and pinda has not been 
maintained by the judicial decisions. All marriages are treated alike in regard 
to their legal consequences. Nor is there any cutting down of the rights of the 
wife in the case of a gandharva marriage by statute.- Nor has any custom derogating 
from her rights been established anywhere. The contention in the present case 
seems to have been merely a denial of the validity of the marriage as well as of its 
factum. The second of the considerations mentioned has also not much force. 


The rule that the bride should be (ananyapurvikay AYAH has 


been treated as pirely advisory. It is not consummation that would have dis 
qualified the woman from marrying later but the subsistence of the previous valid 
marriage. If there is a valid marriage its consummation has hardly any bearing” 
on the rights of the wife. If there is no valid marriage, then also consummation’ 
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is immaterial. If the wòmąn becomes entitled to maintenance it is qua wife and 
not because of the sexual relationship. The last of the assumptions is also difficult 
to follow. Where the woman married is of the same caste she will get all the rights 
of a wife of that caste and not the right to maintenance merely. Even in regard 
to the offspring it is only where the union is in the anuloma form that a distinction 
is drawn as to rights, see Natha Nathuram v. Chota Lal1. In support of the view 
that when a aral relationship is created contary to the sastras it may not be a 
total nullity but valid for some purposes, reference is made to an invalidly adopted 
son. ‘There seems really to be no analogy. The maintenance given to him is 
not qua adopted son but on the finding that he is not ; likewise in the case of the 
illegitimate son of a dwija, maintenance is given not on the basis that he is an inferior 
type of legitimate son but on the footing that he is not. If amgng Sudras he has 
heritable capacity it is by virtue of special texta. The case of wife married 
from within the prohibited degrees is mentioned as the best illustration. Here 
again the fact is overlooked that maintenance is given to her not as one having 
the status of a wife but as one who has¢o be treated as a mother or as a sister. 


AWAD SINGH v. EMPEROR, I.L.R. (1946) Pat. 298. 


An interesting question under section 530, Criminal Procedure Code, fell 
to be decided in this case where it was held that where a person is properly charged 
with two separate offences in one trial his conviction upon each must constitute 
a separate conviction and there seems no reason in principle why the invalidity 
of one conviction upon grounds that affect that conviction alone should affect 
or invalidate the other conviction. Authority on the matter is meagre and what 
little that is available discloses a conflict of judicial opinion. Section 530 
provides inter alia : “ If any magistrate, not being empowered by law in this behalf 
does any of the following things, namely :—(p) tries an offender, his proceedings 
shall be void”. According to Bennett, J., in the present case the term ““ proceeding ” 
when used in a statute relating to legal procedure signifies in its ordinary plain 
and grammatical meaning, a step in an actior or trial and the words“ his proceed- 
ings’ in the context refer to those proceedings only which the magistrate 
was not competent to take. In Ex parte Dalton’, there was a joint prosecution of 
a number of persons jointly on a charge of conspiracy to persuade tenants in a 
certain estate not to pay rent. During the course ofthe trialtwoof the accused 
who were on bail left the country but the trial proceeded in their absence with the 
rest and a number of the accused including the two absentees were convicted. 
On the question whether assuming that the conviction of the two absentees would 
be ill the other convictions also were void, Pallas, C.B., observed: ‘‘ Were 
the offence here one capable of being committed by a single thdividual the case 
would be clear. In such a case the conviction of two upon a charge against the 
two jointly should be treated as the separate conviction of each and the invalidity 
of the separate conviction of one, by reason of his not having been present at the 
time of his conviction could not invalidate the conviction of the other.” The 
test propounded was whether the alleged offence was capable of being committed 
by a single individual. ‘The trial in such a case could be regarded as severable 
with reference to each of the accused who were jointly tried. The illegal part being 
severed the legal part would remain valid. A contrary view has been taken in 
Pokar Das Ganga Ram v. Emperor*?. ‘There cight persons were jointly tried for an 
offence under sections 302 and 307 of the Penal Code. One of the accused had 
remained absent throughout the trial having been ted an illegal exemption 
without regard to the provisions of section 540-A of the Criminal Procedure 6: 
It was stated by Young, C.J.: “A joint trial is a single trial and cannot be con- 
sidered as a separate trial of each person accused ; it is one and indivisible. It 
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follows. .. . that an illegality which vitiates the trial sd far as one of the accused 
is concerned prevents the trial from holding good in respect of the remaining 
accused.” In Emperor v. Fazal Rahman one of the accused in a joint trial was a 
pa servant for whose prosecution sanction of the authorities was necessary. 
Magistrate though not empowered to try him without such sanction held his 
trial along with that of the other accused. On the question whether the trial 
was thereby vitiated it was held that the proceedings were void not only as against 
the accused public- servant but as against all the accused. It was observed that 
the word ““ proceedings ” in section 530 though not defined anywhere in the Criminal 
Procedure Code must, having regard to its use at different places in the Code, 
be taken to signify the whole bundle of actions taken and recorded by the Court 
from the moment of taking cognisance till the final disposal of the matter. It is 
difficult to fully concur in this view. Where the legal part is susceptible of ie 
severed from the illegal part there is no reason why the entire proceedings sho 
per se be ed as invalid. Anyway the matter is one where it is desirable that 
the doubt should be set at rest by legislatien. 


In re D. L. Smnma,'I.L.R. (1946) Pat. 468 (S.B.). : 


This decision is of interest in so far as the Patna High Court has followed the 
ruling of the Madras High Court in District Fudge of Anantapur v. Vema Reddi*. ‘The 
Taa whether a person who was a matriculate and had passed in 1941 

e Advocates Examination held by the Bombay High Court and been saroia 
in 1943 as an advocate of the Bombay High Court could practise regularly in the 
Courts subordinate to the Patna High Court. Section 4 of the Legal Practitioners 
Act provides that an advocate who wishes to appear in a Court subordinate to a 
High Court in which he was not enrolled should have been practising ordinarily 
in the Court in which he is enrolled. If this section applied the concerned advocate 
will be disentitled to practise in Behar, he not having ordinarily practised in the 
Bombay High Court. Section 38 of the Act however contains the provision that 
nothing in that Act except section 36 shall be applicable to advocates enrolled 
under the Bar Councils Act, 1926. The nature and extent of the rights of the 
advocate concerned therefore fall to be governed by the provisions of the latter 
Act. Section 14 (b) of the latter Act provides that an advocate enrolled under 
that Act shall be entitled to practise subject to the exceptions specified there in any 
other Court in British India or before any other tribunal or person legally authorised 
to take evidence. Such being the case, and there being no other law which pro- 
hibits persons like the advocate concerned from practising in the subordinate Courts 
of a province other than that in which he was enrolled, it is clear that he can 
practise in the Courts subordinate to the Patna High Court. 


PRANLAL BHAGWANDAS 0. CHAPSEY GHELLA, I.L.R. (1945) Bom. 649. 


As to how far the right to maintenance and marriage expenses of the daughter 
of a coparcener can be enforced against or affect joint family properties alienated 
to a purchaser for value has frequently come up for consideration but has not 
always eliminated further problems in the matter. It is well settled that the right 
of a Hindu female to receive maintenance and a provision for marriage is not a 
purely personal right but arises by virtue of her membersbip ofthe joint family, 
Subbiah v. Anantaramayya*®. It is true that a Hindu female has no right in any 
specific property belonging to the joint family and the right she has to maintenance 
and marriage expenses is a right which is not crystallised into a charge and therefore 
does not attach to any specific property belonging to the family. It is also clear 
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that the debts of the fanfily take precedence over the right to maintenance and 
marriage expenses of a female member. In the present case, the joint family had 
debts to the extent of Rs. 90,000 and property been agreed to be sold for 
Rs. 1,45,000. There was an unmarried daughter of the head of the family among 
other female members. The question was whether the transferee would take the | 
property unaffected by the daughter’s right of which he was aware. Before the 
amendment of section 39 of the Transfer of Property Act, a transfer could be avoided 
only if it had been made with the intention of defeating the female member’s 
right. Under the amended section, the female member’s right will not be affected 
if (i) the transferee was a volunteer, or (ii) if he had notice of the right. In the 
case in question the transferee had notice. Chagla, J., held that the transferee 
will take the property free from the female member’s right. He observed: ““ The 
fact that the sale proceeds realised are larger than the debts to be paid is entirely 
an irrelevant-question ; once it is conceded that the property is sold for legal neces- 
sity and also it is conceded that the purchaser is not bound to look to the application 
of the sale proceeds, the fact that the karta realises more than what is necessary to 
pay the joint family debts does not give any rights to the Hindu female to look 
to the property which has been alienated for her maintenance or marriage expenses.” 
It may, with respect, be observed that the reasoning is not convincing. True, 
there is legal necessity, but it is only up to Rs. go,000. The rule that the purchaser 
is not bound to see to the application of the sale amount applies only where the 
legal necessity for the entire transaction as such or a bona enquiry into the 
existence of necessity of the sale has been made out. It cannot apply where 
admittedly the transaction was for a far larger amount than the debts to be paid. 
In such a case it may even be that the entire alienation may be set aside, M 
Shumsool v. Shewukram!,-Bhagwat Dayal v. Devi Dayal’, Santi Kumar Pal v. Mukund 
Lal Mandal*, Even if the entire alienation does not fall to be set aside it has been 
held that at least to the extent to which the transaction is not covered by legal 
necessity it is liable to be set aside. In Radha Bai v. Gopal*, such a conclusion was 
reached. In that case a wife-living apart from her husband brought a suit for 
maintenance and obtained a decree. Before it could be executed the husband 
sold all his propertics to his natural father who also had notice of the passing of the 
maintenance decree. It was found that there were debts of a binding character 
to the extent of Rs. 9,518. In the circumstances, the Bombay High Court held 
the sale to be valid to the extent of 21/37 and‘declared the remaining 16/37 of the 
Popron to be liable to the wife’s maintenance. In prirciple there seems to be no 

ifference between this decision and the present case. To A that decision 
therefore as one turning on “‘ the very exceptional facts of the case” does not seem 
to be warranted. In both cases there wea keral necessity which covered the major 
part of the transaction. In hoth the cases before the sale the transferee had notice 
that there was no legal necessity for the balance of the amount. ‘There is no finding 
in cither case that the property could not be split up and sold. The principle 
that the purchaser js not bound to see to the application of the sale proceeds assumes 
that the purchaser was not aware of the absence of justification for the transaction 
in nado any part of it. It therefore seems as if a different conclusion would 
be more consistent with the circumstances of the case. 


LALA Dont Quax v. MOSAMMAT ANAR Karr, (1946) 2 M.L.J. 290, (P.C.). 

It is gratifying that the Privy Council has in this decision affirmed the view 
taken by various ie Courts in India as to the applicability of the provisions 
of the Hindu Law of Inheritance (Amendment) Act, 1929, to cases where a male 
owner had died before the passing of the Act and had been succeeded by a limited 
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owner who however died after the passing of the Act. On this question there are 
a series of Full Bench and other decisions holding that the Act applies even in such 
cases, Lakshmi v. Anantram!, Pakhan Dushad v. Mt. Manova?, Mt. pali v. Surjes 
Raj?, Shakuntala v. Khaushalyat, Shankar v. Raghoba*, Shankar Rao v. Santibai®. The 
, question in the present case was defined to be whether the Act II of 1929 applies 

only to the case of a Hindu male dying intestate on or after the 21st February, 1929, 
or whether it also applies to the case of such a male dying intestate before that 
date if he was succeeded by a female heir who died after that date. “It was held 
by the Privy Council that the words ‘‘ dying intestate ” in the Act are a mere 
description of the status of the deceased have no reference and are not intended 
to have any reference to the time of the death of the Hindu male; the expression 
merely means in the case of intestacy of a Hindu male, and to place this inter- 
pretation on the Act is not to give a retrospective effect to its provisions, the material 
point of time being the date when the succession opens, namely, the. death of the 
widow. The succession does not open until the termination of the widow’s estate 
and therefore it is only those that will be the nearest heirs of the husband at that 
moment of time that will take. Incidentally, it is remarked by the Privy Council : 
“the description and preamble of the Act make it clear that the object of the Act 
is to alter the order of succession of certain persons therein mentioned, namely, 
a son’s daughter, daughter’s daughter, sister and sister’s son and to rank them as 
heirs in the specified order of succession next after a father’s father and before the father’s 
brother ” (alics ours). In view of this statement it is arguable whether the opinion 
expreased by the Bombay High Court in rele v. Neslava’ and Bat Mahalaxmi 
v. The Deputy Nazir, District Court, Broach*, that the Act does not glter the order of 
succession to males governed by the law.of the Bombay school where the sister’s 
place is after the father’s mother and before the father’s father does not require 
reconsideration. 


EMPEROR v. ABDUL Azrez, I.L.R. (1946) All. 238. 


In regard to suretyship by way of bail two different views have emerged from 
the judicial decisions, in consequence whereof, in the working of section 499 of the 
Criminal Procedure Code, a certain amount of confusion has crept in. Suretyship 
under the section, according to ong view, involves the idea of the accused being 
the principal, and so where no bond has been taken from the accused himself, the 
bond taken from the surety would be invalid and there can be no enforcement of 
the penalty, on breach of the conditions of the bond. In Wadhawa Singh v. Emperor*, 
Zafar Ali, J., has inclined to this view. It also receives support from the opinion 
expressed by Mulla, J., in Emperor v. Brakmanand Misrat?. According to this learned 
Judge, section 49g does not contemplate a TE being released on bail without 
executing a bond sclf, merely upon an undertaking or security given bya surety, 
the only exception to such a rule being found in section 514-B which proyides : 
“ When the person required by any Court or officer to execute a bond is a minor, 
such Court or officer may accept in lieu thereof a bond executed by a surety or 
sureties only.” This, in the opinion of Mulla, J., makes it perfectly clear that it is 
incumbent under section 499 to ia bond executed by the person who is released 
on þail and until that is done can be no valid bond by a surety'alone. A 
different view as to suretyship by way of bail has been expounded in Emperor v. 
Nisar Ahmedit. Malik, J., there recognises that section 499 and the form prescribed 
in schedule V, No. 42, show that there have to be two bonds, one executed by the 
accused and another by the surety ; but that the obligation undertaken by the 
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surety is an entirely independent one and that it is not as if the accused is a sort 
of principal. In Indar v. Empeorr), it is remarked that the true view is to regard 
ine n giving the bail as the dap at and the person for whom the bail is given 
e subject-matter of the contract. The etymology of the term “ bail” lends 
site colour to this view. Wharton’s definition states that bail is ““ derived from 
French Baller and means to hand over, to set at liberty a person arrested or im- 
prisoned, on security being taken for his appearance on a day and a place certain, 
which security is called bail, because the party arrested or imprisoned is delivered 
into the hands of those who bind themselves or become bail for his due appearance 
when required in order that he may be saftly protected from prison to which, 
they hee if fear his escape, the legal power to deliver him.” A fuller exposition 
of this view is found in the scion under review where it is pointed out that the 
surety is not in such cases guaranteeing the payment of any sum of money by the 
accused who is released on bail but guarantees only the attendance of such person 
and that his contract and that of the person released on bail are aa ep A of 
eachother. The same position has beenaccepted by Bajpai, J., in Reottv. Emperor’. 
‘The result is that according to the first view the bond taken from the surety will be 
invalid where no bond has been taken at the same time from the accused also and 
that it is only then that the power to forfeit the surety’s bond for breach of conditions 
can be exercised. The latest exposition of this view is contained in Bat 
Misra v. Emperor? ; see also Emperor v. Brakmanand Misrat and Wadwa Singh v. 
Emperor®. The decisions that have favoured the other view of suretyship hold 
that the failure to take a bond from the accused does not invalidate the pond taken 
from the surety. In Emperor v. Nisar Ahmed®, it is remarked that such failure may 
at the most be an irregularity but cannot affect the surety’s liability and the fact - 
that till the amendment of section 514, where the accused was a minor, bonds were 
taken from the sureties only without any exception being taken to the practice 
constitutes a pointer to the correctness of the conclusion so reached. case 
under notice takes the same view. Having regard however to the existence of 
differences of opinion between the Allahabad and the Patna High Courts on the 
one hand and. the conflicting observations to be found even as among the Judges 
of the same High Cue as in Allahabad and Lahore, it is to be hoped that the matter 
will receive early elucidation by the Privy Gouncil. 


THE GOVERNOR-GENERAL IN COUNCIL 2. Dust SAHAI, L.L.R. (1946) All. 250. 


This is an interesting pronouncement on the scope of section 75 of the Rail- 
ways Act (IX of 18g0). It holds that where non-delivery of a consignment entrusted 
to a railway company is proved, the company cannot escape hability in the absence 
of evidence led se it to ah ‘that the parcel had been lost op destroyed. The 
liability of a railway company for the loss or destruction of the articles entrusted 
to it was at one time held to be that of an ordinary carrier and at another time 
as that of an insurer. Section 75 of the present Railways Act provides that the 
railway administration shall not be nsible for the loss, destruction, etc., of the 
parcel or package unless the person se sendin or delivering the package to the adminis- 
. tration has caused its value and contents to be declared or declared at the time of 

the delivery of the parcel or package for carriage by railway and, if so se abe 
by the administration has paid or engaged to pay a percentage on the value so 
declared by way of compensation for increased risk. The question is whether 
non-delivery of the article is equivalent to its loss for purposes of section 75. In 
Hearn v. London and South-Western Railway Co.,7 in considering the analogous pro- 
visions of the Carriers Act of 1830, Baron Parke held that what the section con- 
templated was that the goods should ““ have been lost by the carrier as distinguished 
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from loss to the owner.” See also Millen v. Brasch!. Jn the course of the argument 
in the former case, Baron Martin put the question to counsel, “‘ suppose a person 
delivered to a porter at a railway station a casket of jewels and in consequence of 
his refusal to forward it the casket remained for sometime at the station, would that 
be a loss within the Act?” Another Judge, Baron Alderson asked, ““ suppose 
the Aaa were known by the carrier to exist but were not delivered by 

r a month, would that be a loss within the Act? ” In East Indian Railo 

Co. v. JFogpat Singh*, a .. remarked: “ an affirmation that in su 
circumstances the goods ve been lost surely involves a distortion of the 
meaning of the word so extravagant as to approach an abuse of the English 
language.” The learned Jud held that loss occurs whenever the alway 
company to which the goods have been consigned for conveyance, involun- 
tarily or through inadvertence loses possession of the goods and for the time 
being is unable to trace possession of‘them. In Sestharama A v. South Indian 
Railway Co.*, Cornish, J., observed that the loss ‘contemplated in section 75 will 
include a loss caused by the misfeasance ag misconduct of the company’s servants 
and thatthe section contains no qualification as the meaning of loss. The 
same view was taken in Secretary of State v. Suryylat Haribaksh*, where it was held 
that it is not correct to assume that loss could occur only if the goods are lost 
involuntarily or through inadvertence but that loss by theft or fraud or by wilful 
neglect or connivance of railway officers is also loss within section 75. In Narain 
Das v. East Indian Railway Co.®, it was contended that an article is not lost within 
the meaning of section 75 unless the actual manner in which the article was stolen 
in the course of the transit was proved by the railway company. It was held that 
the argument will have no force where it was clear from the admitted facts that 
the articles must have been stolen while in transit. From the decisions it is clear 
i) that the loss contemplated by the section is one by the carrier as distinguished 
m loss to the owner ; (it) that the loss may be involuntary or through inadvertence, 
negligence or misfeasance of the employees of: the company or ugh theft by 
outsiders or servants of the company or with their connivance ; and (141) that for 
the protection afforded by section 75 to be available the loss itself must be proved 
though not the manner of it. The burden Tepa S such loss is on the railway 
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company, see East Indian Railway Company v. gh*, The case in Chandra- 
bhan Prakashnath v. East Indian Railway contains the statement that “ there 
can be no doubt that if the articles are still in the possession of the railway adminis- 
tration and if they have failed to deliver the articles in their possession they cannot 
take advantage of section 75 of the Railways Act. It is only when the articles have 
been lost by them that the respondents can claim protection under section 75 of 
the Railways Act.” At another place it was observed: “ When a certain article 
delivered to the railway company is not forthcoming for delivery at the destination 
and its whereabouts are not nee one would say that the article has been lost.” 
The decision under notice is of value in so far as it lays down that where the railway 
company Seeks to show that the articles are lost by pleading that their whereabouts 
are not known a mere assertion on its part to that effect is wholly unavailing but 
evidence should be let in to prove such fact. The fact being presumed to be one 
-within its knowledge the en of proof will lie on the railway company only. 
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THE KING-EMPEROR 2. WIMLABHAT DESHPANDE, (1946) 2 M.L.J. 10: 1946 
F.L.J. 95, (P.C.). l 
This decision deals with a matter of much legal and constitutional importance. 

It is a well-settled principle of English law that an order directing the di 
of a person under a writ of Aabeas corpus is final and is not subject to appeal, Cox v. 
Hakes?. In England, the writ is issued as a prerogative writ and it has been held 
that unless it was expressly so provided, the right of appeal generally’given by 
section 19 of the Judicature Act, 1873, will not cover an appeal against an order 
of discharge in such cases. The principle presumably is that individual liberty 
is 80 precious that when a Judge of His Majesty’s High Court has in his discretion 
directed an arrested person to be set at liberty on a writ of Aabeas corpus that dis- 
cretion ought not ordinarily to be interfered with. There is no reagon why the same 
considerations should not operate in the case of persons in other parts of the 
British Commonwealth. Li is no less precious to them. In India writs in 
the nature of habeas corpus are now issued under section 491 of the Criminal Procedure 
Gode. In Girindra Nath Bansrjes v. Birendra Nath Pal? it was pointed out by Sir George 
Rankin, C.J., that according to the law of India it will not be competent to a High 
Court to issue a writ of habeas corpus at common law E NAN para ty of section 491 
of the Criminal Procedure Code. This statement was approved and the matter 
was finally settled in Matthen v. District Magistrats, Trivandrum*, where it was held 
that in cases covered by section 491, Criminal Procedure Code, the power to issue a 
common law writ of habeas corpus in British India had been taken away by legis- 
lation and the powers conferred by section 491 substituted therefor. Section 404 
of the Code has provided that no appeal lies from any judgment or order ofa 
Criminal Court except as provided for by the Code or any other law for the time 
being in force. In or v. Sibnath Banerjes*, it was recognised that there is no 
rovision in the Code tor an appeal from an order of discharge under section 491. 
ection 417 read with section 411-A will not avail etther, for, they provide for an 
appeal om an acquittal and an order on a habeas corpus gs eee is neither an 
pele of conviction nor one of ee The question therefore was whether 
there was any other law providing for such app And the Privy Council held 


an appeal could reach the Judicial Gommittee in that way, special leave may not 


Errol Mackay v. Oswald Forbes*. cf.; also B Mohammad Azim Khan v. Sadat Alt 
Khan’. It would be a different question, however, whether outside the category 
of cases covered by sections 205 and 208 of the Constitution Act (as where an order 
of discharge on a habeas corpus application has been passed in a case not‘involvi 
any substantial question of law as to the interpretation of the Constitution Act 
an appeal ied ear leave could be entertained by the Judicial Committee. A nega- 
tive answer will follow if the English an held. Two decisions of the Privy Coun- 
cil in Attorney-General for ths colony of Hong Kong v. Kwok-a-Singh’ and Reg v. Mouni®, 
have held that in such cases special considerations opera and that in the case 
of appeals from colonial courts the Privy Council was really tendering advice to 
His Majesty as to the exercise of his prerogative. In the present case the point 
is developed by the Privy Council, and it observed that “ the broad principle which 
must determine the question is that appeals from decisions of Courts in the British 
Dominions and dependencies to the King in Council are heard under the Royal 
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paga and thatthe prerogative can only be. curtalled by force of an Act of 
arliament, that is, by the King in Parliament, and that there is no Act of Parlia- 
ment which prohibits or authorises the prohibition of an appeal to His Majesty 
in Council by a party aggrieved against an order discharging oa custody a person 
under section 491, Criminal Procedure Code. Strictly, this isso: But can there 
not be a conventional limitation of the exercise of the power to grant special leave ? 
It is accepted that the Privy Council grants special leave only where it looks as if 
there has been a failure of natural justice. It has also often been stated that in 
¢riminal matters the High Court is the highest forum. It is equally well recognised 
that against orders of acquittal or discharge there shall not be interference ordinarily. 
Such being the principles, can it not with justice be contended that 
where a subject has been directed by the High Court to be set at liberty on a habeas 
corpus application a review of such order by a higher tribunal should not be 
enco ed and in practice therefore the Privy Council should decline to grant 
special leave to appeal? In the present case leave had been granted and the 
arguments against the entertainment of te appeal came to be urged on a plea 
to revoke the leave as having been irregularly granted. 


THAKUR JAGANNATH BAKSH SINGH v. THE UNITED Provinces, (1946) 2 M.L.J. 
2g (P.G.). 

This decision of the Privy Council is of special interest in view of the proposal 
recently made for the abolition of the permanent settlement and the liquidation 
of the zemindari tenure. It has often been suggested that such a measure may not 
be within the competence of the Provincial Legislature. In the present case, the 
Privy Council had to consider whether the United Provinces Tenancy Act (XVII 
of 1939) which admittedly cut down the absolute rights claimed by the taluqdars 
in that province to be comprised in the grant of their estate as evidenced by sanads 
issued by the Crown was, to that extent, ultra vires the Provincial Legislature. The 
impugned Act purported to regulate and secure the rights of the tenants in various 
respects “on lines sufficiently familiar in modern agricultural legislation’ and 
it was not contested that in doing so it impinged on the powers which, but for 
that measure, the taluqdars might have exercised within their estates. Apropos 
of the question it is instructive to note that before the Joint Parliamentary Committee 
whose deliberations led to the enaetment of the Government of India Act, 1935, 
a demand had been made that the permanent settlement should be removed from 
interference by the Legislature and in that connection the Committee had observed: 
“ We do not dispute the fact that the declarations as to the permanence of the 
settlement, contained in the regulations under which it was enacted, could not 
have been departed from by the British Government so long as that government 
was in effective control of land revenue. But we could: not this fact as 
involving the conclusion that it must be placed beyond the competence 
of an Indian’ ministry responsible to the Legislature which is to be charged inter alta 
with the duty of regulating the land revenue system of the province, to alter the 
enactments embodying the permanent settlement, which enactments despite the 
promises of permanence which they contain, are legally subject to repeal or altera- 
tion.?! It is with this background that the provisions of the Government of India 
Act in regard to legislation on land revenue and land tenures came to be framed. 
The Joint Parliamentary Committee has frankly conceded that the promises of 
permanence contained in the sanads issued by the Crown cannot curtail or limit 
the power of the Legislature to legislate so as to affect the permanent settlement. 
It is obvious that an Act of the Legislature could always be modified or repealed 
by a later Act of the islature and it isequally clear that the prerogatives of the 
Crown could be contro by legislation. In the present case reliance was placed 
in support of the claim that the impugned Act was ulira vires on the provisions of 
(i) section g of the Grown Grants Act (XV of 1895) and (ii) sections 299 and 300 
of the Government of India Act, 1935. Section 3 of the wn Grants Act states : 
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‘All provisions, restrictions, conditions and limitations over contained in any 
such grant or transfer as aféresaid (i.¢., one made by the Crown) shall be valid 
and take effect according to their tenor, any rule of law, statute or enactment of 
the Legislature to the contrary notwithstanding.” It is clear that the reference 
in this section to any rule of law, statute or enactment can only be a reference to 
rules, statutes and enactments already in force and can hardly refer to rules, statutes 
or enactments that may be passed uent to the coming into force of the Crown 
Grants Act. To construe the provision differently will cut at the doctrine that a 
Legislature can always repeal or modify any prior legislation and control also the 
eee owers of the Crown. In the North Charterland ation Co. v. The 

ingt, the wn had made a grant of lands lying within the territories of a 
Protectorate in favour of a company. The supreme legislative as well as the 
executive power was vested in the Crown in regard to that territery. It was held 
that the Governor by a legislative act could derogate from the grant that had been 
made in favour of the company. Luxmoore, J., observed: “the doctrine of 
derogation from grant cannot be applied in the case of a grant by the Crown so 
as to deprive it of its paramount right to legislate for the protectorate in which 
the subject of the grant is situate.’ The remarks will equally apply where the 
legislative powers are not vested in the executive authority but in a Legislature duly 
constituted. The question remains what precisely is the scope of the power conferred 
on the Provincial Legislature under the Government of India Act, 1935,and whether 
there are any statutory limits on such power imposed by that very Act, always 
remembering that within their own sphere the powers of the Provincial Legislature 
are as large and ample as those of Parliament itself,” see Queen v. Burah?, and United 
Provinces v. Atiga Begam®. Item 21 in List II of schedule VII to the Government 
of India Act gives power to the Provincial Legislature to legislate on “land, that is 
to say, land tenures including the relation of landlord and tenant and the collection 
of rents, transfer, alienation and devolution of agricultural land, land improvement 
and agricultural loans, etc.” Prima facie the power to legislate in respect of land 
tenures “and the collection of rents would cover legislation derogating from the 
terms of the permanent settlement sanad, in the absence of any safeguards con- 
tained in the Act itself. Section 299 provides that no person shall be deprived of 
his property in British India save by authority of law. This however, as the rest of 
the section shows, is intended to prevent expropriation. The only other section that 
may have a bearing is section 300 (1) which prqvides that ‘‘ The executive authority 
of the Federation or of a Province shall not be exercised, save on an order of the 
Governor-General or Governor, as the case may be, in the exercise of his individual 
judgment, so as to derogate from any grant or confirmation of title of or to land.” 

ut it is self-evident that this provision deals only with executive action and does 
not affect legislative competence and authority and legislative action. On these 
considerations the conclusion arrived at by the Privy Council js inescapable that 
the impugned Act in the present case is not ulira vires the Provincial Legislature. 


Kapm Brr o. Mamappa Pura, (1946) 2 M.L.J. 82 (F.B.). 


Clauses providing for redemption on payment of the mortgage money on a 
particular date or month in any year, in default of redemption immediately on 
the expiry of the mo period, are a familiar feature of mortgages, any question 
as to the legality of such stipulations notwithstanding. The question has in fact 
often arisen as to how far such covenants are unobjectionable. Prima facie this 
will depend on the circumstances of each case, and no rigid test can be prescribed. 
Section 60 of the Transfer of Property Act gives the mortgagor the right to redeem 
at any time after the principal money has become due on payment or tender to the 
mortgagee at a proper time and place of the mortgage moncy. The section in 
terms recognises the validity of stipulations providing that if the time fixed for 
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the payment of the mo money has been allowed te pass or no time has been 
fixed or its payment, the mortgagee should be given reasonable notice before 
ayment or tender of the mortgage money. In Muhammad Sher Khan v. Raja Seth 
wami Dayal), it was remarked by Sir Lawrence Jenkins that the section is un- 
qualified in its terms and contains no saving provision as other sections do in favour 
of a contract to the contrary. It has however been generally agreed that the 
section cannot be understood as precluding the parties for deciding for themselves 
what is reasonable notice. The Courts will interfere with any such arrangement 
only where it operates oppressively against the mo or unconscionably so 
‘as to jeopardise his right to redeem. In Chinnasami ar v. Krishna Reddy}, 
a mortgage deed recited: “ I shall pay back the said amount within three years 
from this day and redeem the usufructuary mortgage deed. If I fail to pay at the 
prescribed time fou shall receive the money from me in any Ani month and restore 
the said properties to me.” It was held by Subrahmanya Aiyar and Moore, JJ., that 
all that the ae clause meant was that the mortgagor cannot recover in any year 
at a date earlier than June and July, as, if he did so, he would deprive the mo 
of the crops grown on the land. The arrangement was thus considered not as one 
affecting redemption but as one regarding the appropriation of the crops the 
mortgagee in consonance with principles of justice and equity. A case closely 
similar to the present case is ae neo Gurukkal v. Kali Annan*, There 
a usufruc mortgage stated: “ Thereafter on the goth Panguni Bhava year, 
causing the aforesaid Rs. 200 to be paid (on paying the aforesaid Rs. 200) we shall 
redeem or recover back our land. Ifon the date so fixed the amount be E rs 
and the land recovered back, in whatever year we may pay the Rs. 200 in on 
the goth Panguni of any year then you shall deliver back our lands to us.” The 
Gort held that the second sentence only meant that in the event of the mortgagor 
not ‘paying on the due date but subsequently, he may pay only on the corres- 
ponding day of a future year and there shall then be an obligation on the part of 
the mortgagee to give up the land. This construction receives support from the 
decision of Mears, C.J. and Lindsay, J., in Gokul Kakoar v. Chandar Sekhar’, where 
a possessory mortgage contained a stipulation that the mortgagee should surrender 
possession. ee! if everything was done by the mortgagor to discharge the pad Soc 
debt by Jeth Sudi Purnamashi and the Court remarked: “In a mortgage of this 
ind the mo can only be called upon to vacate possession in favour of the 
mortgagor if all steps necessary for sedemption had been taken so as to enable the 
mortgagee to vacate lon in the fallow season of Jeth. It follows therefore 
that ifin one parti year the mortgagor fails to take all the necessary steps to 
obtain redemption in the fallow season the mo is entitled under the terms 
of the mortgage to remain in possession till the fallow season of the following year. 
The decision in Kirpal Singh v. Sheoambar Singh® is also to the same effect, There 
a mortgage deed,contained the provision that the mo money should be 
tendered in the month of Jeth. It was held that “ all that the mortgagee is entitled 
to insist upon is that there should be no redemption except in that month. Such 
4 provision is not a clog on the equity of redemption inasmuch as the intention 
of the party obviously is to permit redemption at a time when the crops are not 
standing.” A different view as to the walidity of such stipulations was expreased 
in Govinda Menon v. Chathw Menon®, where it was held that once the mortgage money 
had become payable, a suit for redemption cannot be met by the plea that the 
money was to id within certain datesonly. Perhaps the most forceful ition 
of this view is a of Venkatasubba Rao and Newsam, JJ., in Suppan Chettiar Vv. 
Rangan Chetty’. In that case a usufructuary mortgage had provided: “TI shall 
pay the principal sum of Rs. 14,000 on the expiry of the due date and redeem the 
mortgage. ... If in any year, after the stipulated period I pay the amount, 
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I shall pay it on the goth Api (1st July) and redeem the mortgage and take back 
this othi deed.” It was observed: “ Redemption is by reason of the ten year 
term prevented till 1st July. On that date and not till then does the right for the 
first time accrue ; but the moment it accrues, the further clause seeks to impede 
and hamper that right. If the mortgagor is for some reason unable to redeem or 
prevented from redeeming on ist July, the right vanishes for the time being, and 
although it accrues periodically again, it remains in force for a single day in each 
ycar, so that if the mortgagor forgets the due date he does so at his peril. His 
right is thus ever in jeopardy being liable to be defeated by his own fault or omission 
or by the mortgagee’s cunning or evasion.” These diverse views in sooth are 
attributable more to differences in approach rather than to any differences over 
the principles to be applied. The proper assessment will be to see whether the 
stipulation in the a dani case has been conceived with a view to hamper or 
restrict the right of redemption or only for legitimately securing to the mortgagee 
the product of the crops he may have sown and nurtured. If the provision does 
not make redemption a farce or in the circumstances of the case is not oppressive 
it may be held to be a stipulation not rynning counter to the policy contained in 
section 60 of the Transfer of Property Act. 


SINGARA MUDALI v. IBRAHIM Baio SAHIB, (1946) 2 ML.J. 109. 


In this case where the defendant had purchased property from three minors 
and their natural guardian, the mother, subject to an agreement by the vendors 
to convey the property to the plaintiff, it was held that a suit for the specific per- 
formance of the agreement was not competent since there could be no specific 
performance against the minors and therefore against a transferee from them 
either. The leading case in India on this matter is Mir Sarwarjan v. Fakhruddin. 1 
There #suit for specific performance was brought by a minor after attaining majority, 
of an agreement to convey property in his favour made during his minority with 
his guardian by the defendant. In refusing the relief, Lord Macnaghten observed : 
“ It is not within the competence of the man of a minor’s estate or within the 
competence of the guardian of a minor to bind the minor or the minor’s estate by 
a contract for the purchase of immovable property and they are further of opinion 
that as the minor in the present case was not bound by the contract there was no 
mutuality and that the minor who has now reached majority cannot obtain specific 
performance of the contract.” In Venkatachalam Pillai v. Sethuram Rao? a suit was 
brought for specific performance of an agreement to resell to a minor, property 
which had been conveyed to the defendant by the minor’s guardian subject to the 
condition that if at any time the purchaser wanted to sell the prpperty it should be 
offered to the minor in the first instance. The covenant was: “If it happens 
that you or your heirs have to sell the pro to others then you must cell 1t to 
the plaintiff or his heirs for the above price and also for such price as may be deter- 
mined by arbitrators in respect of any building that may be constructed upon the 
land.” It was held that the agreement for resale being an executory contract 
without mutuality it was unenforceable by either party in a suit for specific perfor- 
mance. The validity Or enforceability of such a contract does not depend on the 

uestion whether it was conducive to the benefit of the minor or not. In eebunnissa 
Be v. Mrs. Danagher® as to the point of time when the question of mutuality 
falls to be ascertained, certain observations from Fry on Specific Performance 
were relied on by Varadachariar, J. According to Fry, a contract to be specifically 
enforced must be such that it might at the time that it was entered into have been 
enforced by either of the parties against the other of them, that the mutuality of 
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the contract is to be j of at the time it was entertd into and that an infant 
cannot sue for specific performance because he could notbe sued for specific perfor- 
mance. That it makes no difference whether the suit is for specific performance by the 
minor or against him is recognised in Abdul Hag.v. Muhammad Yahya Khant. In 
that case the Patna High Court held that no distinction can be drawn between 
an agreement to purchase and an agreement to sell and that the latter ent 
also cannot be enforced against the minor. It was further held that if the minor 
is not bound by the- nt the transferee is also not bound by it. See also 
Srinath Bhattacharya v. sale Mohun Chatterjee*, Swarath Ram Ram Sahan v. Ram 
Ballagh’. In Madras, the matter has come up for consideration in Ramakrishna 
Reddiar v. Chidambara Swamigal*. One of the arguments in the case was that though 
the agreement to, sell the minor’s estate may not be specifically enforceable against 
the minors it can be enforced inst the subsequent purchaser with notice of the 
suit agreement. In repelling contention learned Judge (Thiruvenkata- 
chariar, J.) observed : “‘ The short answer to this contention is that section 27 (b), | 
Specific Relief Act presupposes a valid contract. But if the original agreement’ .: 
is void and unenforceable against the minors it follows that it cannot be enforced 
against the subsequent transferee from.the guardian”. The conclusion reached 
in the case under notice is thus in accord with the authorities mentioned supra. 





tar 


KALIDAS QeeETTY v. SippHa CHRTTY, (1946) 2 M.L.J. 110. 


This case deals .with a point of great practical importance. It holds that 
where the amount deposited in Court as required by Order 21, rule 89, Civil Pro- 
cedure Code fell short of the correct amount by a trifling sum, the deficiency being 
due to a mistake in calculation by the clerk who received the amount, and the 
deficiency was made good as soon as it was pointed out which, howeyer, was 
after thirty days had expired from the date of the sale, the Court has no jurisdiction 
to excuse the delay and the maxim ds minimis non durat lex cannot apply. A question 
of this character may fall to be considered under various enactments. Order 
21, rule 89, Civil Procedure Gode provides that the person applying to have the 
sale set aside should deposit inter alia for payment to ihe dea tate “ the amount 
sp ecified in the proclamation of sale as that for the recovery of which the sale was ordered, 
less any amount which may, since the date of such proclamation of sale, have been 
received by the decree-holder.’’ A similar provision is found in section 38 (2) 
of the Indian Qontract Act which lays down that the offer of performance must 
be “ of the whole of what he (the promisor) is bound by promise to do.” Section 8g - 
of the Transfer of Property Act which confers on the mortgagor the right to deposit 
in Court the money due on a mortgage requires that it should be of “ the amount 
remaining dus on the mortgage”. Section 84 provides for the cessation of interest 
only on tender or deposit of ““ the amount remaining due on the mortgage’. In all 
ach cases the general rule is that the amount tendered should he the precise amount 
that is due’. In redemption cases it has been held that the mortgagee is not bound 
to accept anything less than the full amount owing to him, Gawn Shankar v. Abw 
Jafar*. The smallness of the deficiency is immaterial for this purpose, Kameshwar 
Singh v. Ramjiwan Sahu’, Fag Sah v. Ramachandra Prasad®, Subbiah Goundan v. Palm 
Goundan*®, see however Subramama Atyar v., Narayanaaswami Vandaya'®, Narayana- 
swami Nayak v. Ramaswamy Nayak11. The same question as that in the present 
case arose in Kalinga Hebra v. Narasimha Hebra'*. In that case the amount deposited 
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by the assignee of the judgmpnt-debtor was somewhat short of the amount which 
section 310-A of the Civil Procedure Code required to be deposited. There was 
a small deficiency and the Court appropriated certain amounts paid on other 
accounts by the party, to make up the deficit in the amount payable as mentioned 
in the sale proclamation. It was held by the High Court that section 310-A confers 
a special right on the judgment-debtor and before he can avail himself of the benefit 
of the section he must comply strictly with its terms. Since that had not been 
done in the case, the Court can have no jurisdiction either to extend the time for 
the payment or to overlook the deficiency in deposit as a matter of no moment. 
In Rakim Baksh v. Nundo Lal Gossami! it was held that a deposit under section 310-A 
should be such that the decree-holder could draw the money at once. ñ has 
likewise been recognised that it is not in the power of the Gourt to extend the time 
however small the deficit, see Chandi Gharan Mandal v. Banki Behari Lal Mandal”. 
A contrary view has been taken in certain other cases. Following Rangini Sundari 
v. Hiralal Biswas,? it has been held in Dildar Ali v. Kusum Kuman* and Gopinath 
Tawari v. Hiraman Bibi that where a dęposit made for the purpose of setting aside 
a sale is short by a small amount, due to the applicant being misled by the officer 
whose duty it is to check the deposit, such an act is not a casual act of an officer 
of the Court and that if a party is misled by the act the Gourt should set the matter 
right. In Nanku Prasad Singh v. Nandan Mussir*, applications had been made under 
Order 21, rule Bg and in one case the shortage was by Rs. g and in another case 
it was by Rs. 1-10-0. It was held following the previous Patna decisions that 
the principle of de minimis non curat lex will apply. It may also be noted that in 
proceedings for infringement of the revenue laws it has been held that if the deviation 
were a mere trifle which if continued in practice will weigh little or nothing in the 
pope interest it might properly be overlooked, The Reward.” In cases however 
ike the present there is no question of any public interest admitting a relaxation 
of the law, the violation being of an immaterial kind. The rights involved are 
private sights and obligations and it may therefore be plausibly argued that the 
strict letter of the law must rule in such cases. Anyway in view of the conflict of 
judicial opinion, having regard to the frequency with which the point is likely to 
occur, it is desirable that there should be an early elucidation of the correct position, 
whether strict execution or a benevolent construction is to be insisted upon. 


Ranma Brat v. SHERFUDDIN, (1946) 2 M.L.J. 305. 


This case holds that in the case of a minor Muslim girl marri is a 
“ necessary ” that would come within the purview of section 68 of the Gara 
Act. It also recognises that in English law the position would be different. An 
extended interpretation of the term, “ necessary *’ was recognised by Wallis, O.J., 
in Ramayogayya v. Fagannadham® where he laid down that in deciding what are 
necessaries the position of the minor and the Sa aie which are properly chargeable 
to his estate under the personal law by which he is governed may have to be taken 
into account. He observed: “ What are ‘ necessaries’ must depend on the 
facts ofeach case and in the case of a Hindu, money advanced for the expenses of a 
marriage which the minor has to perform or to pay off a debt japa him may 
be recoverable under this head from his estate”. Similarly in ishna Reddiar 
v. Chidambara Swamigal*, Thiruvenkatachariar, J., held that ‘ necessary purposes : 





Í feat 1.L.R. 14 Cal. 321. 6. A.I.R. 1934 Pat. 246. 

a. (gog) I.LR. 26 Cal. 449 (F.B.). rs 2 Dod. 265. 

g- I.R. 1930 Cal. 249. . (1918) 36 MLL.J. 29 : I.LR. 42 Mad. 185 
4 ALR. 1994 Pat. 256. cs BI). : 

5. AIR. 1993 Pat. 515. g. (1927) 54 M.LJ. 412. 
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should be understood as comprising “ all that is neqessfry to meet the wants of 
the minor and.of: other members of his family who have claims either against him 

ersonally or against his estate”. The decision in Annamalai Chetty v. Muthuswamt 
Mariage! seems to gua these principles. A somewhat different note is 
sounded in Tikki Lal v. Kamalchand?. In that case, money had been advanced for 
the expenses of the marriage of a minor boy. Puranik, J., considered that “ ad- 
vancing of funds to a male Hindu minor for meeting his own marriage expenses 
is not supplying him with ‘ necessaries’ suited to his condition in life within the 
meaning of section 68 of the Contract Act, and a person advancing such funds 
is not entitled to be reimbursed from the property of such a minor.” The learned 
Judge, however, recognised that the supply of funds for the marriage of a female 
member like a sigter may stand differently. Marriage in the case of a male has 
no doubt been recognised as “ practically compulsory” and an alienation of 
family property or encumbering it so as to bind the other members of the family 
will be justified. At the same time the marriage of a minor male would seem to: 


be not merely against the spirit of the sastrag but contrary to the policy underlying 
-` the Child Mani 1 


C4 


iage Restraint Act. In the words of Puranik, J., “ though Courts 


have widened the definition of the term ‘ necessaries’ within the meaning of sec- 


tion 68, Contract Act, it will be a travesty of justice to include in the term a marri- 

which is ‘prohibited by law and thus not permitted by social usage”. In Pathak 
Poli Charan v. Ram-Devi Ram*, funos had been advanced for the j of the 
brother of a minor owning ancestral property. The Patna High Court held that 
the money could be recovered from the estate under section 68 aa the amount 


had really -been advanced as earnest money for a contract of’sale of property and 
had been applied for p of marriage. A similar view is. found in Makund 
v. Sarabaksh*, where, ood, J., considered that on an alienation being set 


aside, recoupment of any portion of the purchase money actually spent upon the 
maintenance or marriage of the minor should be permitted to the alienee. What- 
ever may be:the position in regard to a minor Hindu male, the case of a girl whose 
maintenance marriage expenses the minor is under an obligation to meet 
under his personal law would stand on a different footing. Marriage in the case 
of girls is the only samskara of a compulsory character according to the texts and 
the money advanced therefor might well be deemed to be advanced for “ neces- 
saries”. ‘The question would still remain whether the marriage of a Muslim minor 
girl is go by the same considerations. It is no doubt stated in Muhaidix 
Tharanagar v. Sainambu Ammal’, that, according to Muslim law, practice and 
tradition, a girl was expected to be married as soon after she attains puberty as 
possible. This cannot however mean either that marriage is obligatory in the 
case of every Muslim girl or that the marriage should be performed while the 
girl is still a minor. In so far as the present decisian holds that the considerations 
operating as regards the marriage expenses of a Hindu girl will equally apply where 

minor girl is a Muslim and the case will be within the purview of section 68, 
it may, with respect, be submitted that it marks new ground and constitutes an 
extension of the meaning of the term ““ necessaries ” in section 68, Contract Act. 





1. (1939) 1 MLL.J. 79a1 I.L.R. (1939) Mad. 4. fread I.L.R. 6 All. ie 

I. I 503 ; 1.L.R. (1941) Mad, 
2. LLR (1940) Neg, EGR. 
g. (1917) 2 J. 627. 
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SUMMARY OF ENGLISH GASES. 


~ 


DEYONG v. SHENBURN : (1946) 1 All. E.R. 226 (C.A). 
Master and seroant—Loss of seroant’s property by theft—Master if liable. 


A master merely because of the relationship which exists between a master 
and servant, is under no duty to take steps to insure so far as he can, that no wicked 
person shall have an opportunity of stealing the servant’s goods. Such a duty 
cannot be implied from the contract of service. Accordingly when some dress 
belonging to an actor is stolen from the dressing room during a rehearsal the producer 
is not liakle to the actor for the loss. 


Re “L” Hore Go., LTD. AnD LANGHAM HOTEL Co., Lro.: (1946) 1 AL.E.R. 
g1g (Ch. D.). 


Companies Act (1929), Section 154—Order transferring property of a company to a 
new 13—Form pf Ramble : 


An order vesting apa rty of a company-in another company in perfectly 
general terms, transfers e prop and all the liabilities of the transferor 
company to the transferee company but does not operate to transfer purely personal 
contracts. There is transferred by a vesting order under section, 154, Companies 
Act, only such property as could be transferred by an act inter partes. It is neither 
necessary nor desirable that there should appear in the order any such exception. 
The order works according to law where expressed in general terms. The various 
properties of the company need not be detailed in the schedule to the order. 


BAINDATI, v, BAINDAIL : (1946) 1 All. E.R. 942 (Q.A.). 


Husband and Wife—Hindu who was alr married to a Hindu woman tn India— 
Subsequsni marriage with a woman in England—Htindu marriage if can be disregarded by 
English Courts tn suit for declaration of subsequent marriage a millity. 


Courts of England do for some purposes give effect to the law of the domicil 
as affixing or imposing a particular status on a given person. English Courts are 
bound to recognise an earlier Hindu marriage as an effective bar to any subse- 
quent marriage in England. 
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Wrson & MRBESON v. Praxgrine : (1946) 1 All&.K. 394 (C.A). 


Cheque—Blank cheque marked “ not negotiable’? entrusted io employee to be filled up 
sith ana Dem Pa A TG MOR A Groots an ap Ta 
own creditor—Claim by drawer against payee for damages for conversion—lIf barred by estoppel. 


A partner in a firm W signed on behalf of the firm a blank cheque form with 
the words “ not negotiable” printed on it. The cheque was handed over to 4, 
an employee, with instructions to fill it up for £2 and to insert the name of the 
Commissioners, Inland Revenue, as payees. X being indebted to Y, a stranger, 
in a sum of £54-4 sh., fraudulently filled in the che ae that amount and inserted 
the name of Y, as the payee. Y, through her bankers, obtained payment. In an 
action by the frm W, to recover the amount from Y, as damages for conversion or 
as money had and received, 
- Held, X had no title to the cheque and Y could not get a better title. As the 
cheque was not and fer eka to be negotiable the firm W will not be 


estopped and as the firm owed no duty to Y there is no estoppel by negligence 
either. 


GILBERT v. MaKay : (1946) 1 All, E.R. 458 (K.B.D.). 
Motor cars—“‘ Plying for hire ° — Test, 


The appellant kept an office with a sign on the outside “‘ cars for hire’. There 
Were s3 cars belonging to him standing outside the office in the street. 
Various people came up, and as each got into a car and was driven away, the rank 
of cars moved forward. In each case the hirer had gone into the office and 
Ra eag A paid his fare in the office to the proprietor or the manager of the business; 
that is to say, he did not make a contract with the driver. 


Held, that the circumstances warranted the conclusion that the cars were 
plying for hire. ‘Whether a car is plying for hire or not is essentially a question 
of fact which has to be decided by the application to a great extent of the rules 
of common sense. A e 


} 


SPICER v. SMEER : (1946) 1 All.E.R. 489 (K.B.D.). 


.  Lort—Nussange and nsgligence—Exposed electric wire in house installation causing 
fire—Damage to neighbour by spread of frre—Liabtlity for. 

A private nuisance arises out of a state of things on one man’s property whereby 
his neighbour’s a a is exposed to danger. e duty of the owner of a house 
owed to a neighbour is not leas than the duty owed to a member of the public 
using a highway. The owner is responsible for preventing his premises from getting 
into such a state of disrepair as to be a danger, and he ought to have in contemplation 
the danger to a neighbour, at least as much as the dangers to users of the highway. 
Accordingly where because of an ea Bad electric wire in a house installation a 
fire originated and spread to a neighour’s house and caused damage to his house 
and furniture the owner is liable whether on the ground of nuisance or negligence. 
The fact that the house was in the possession of a tenant is immaterial slices the 
owner has let the house with a nuisance existing. Even though the negli e 
was on the part of the contractor employed to carry out the installation work the 
owner did not cease to be liable for the nuisance, Liability for a nuisance may 


exist quite independently of negligence. In negligence a plaintiff must prove 
a duty to take care but not so in nuisance. 
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Victor BATTERY Co.'s. Gurrys : (1946) 1 AILE.R. 519 (Ch.D.). 


Compantes Act (1929), section 45—Scope—Debenture-holder with knowledge that money 
raised by c was to be used mostly for assisting another to purchase its own shares— 
Debenture, if void. 


Section 45 of the Companies Act (1929) (which provides :—(1) ...... 
it shall not be lawful for a company to give, whether EARE or tly and 
whether by means of a loan, guarantee, the provision of security or gain 
any financial assistance for the purpose of or in connection with a purchase made 
or to be made by any person of any s in the company ..... (3). If a com- 
. pany acts in contravention of this section, the company and every officer of 
the company who is in default shall be lable to a fine not exceeding £ 100), contains 
no indication of any intention to avoid the security to which it refers, or to punish 
the lender. The section treats the security as valid and proceeds to punish the 
borrowing company on the footing that the security provided was remains 
valid. Accordingly even where a debenture-holder knows that the borrowing 
company is, by means of the debenture giving financial assistance to any person 
in connection with the purchase of its own shares, the debenture does not become 
invalid. 


~- R. v. Leonard Homes : (1946) 1 All.E.R. 524 (C.C.A.). 


Crimes—Murder—Husband deliberately killing wife on her confession of having commit- 
ted adultery—lf entitled to plead provocation shine Sp the of fence—T est of provocation. 


It tannot be too widely known that a person who, after absence for some 
reason, such as service, either suspects already, or discovers on his return, that his 
wife has been unfaithful during his absence, is not on that account, even if she con- 
fesses the adultery, a person who may use lethal weapons upon his wife, and if 
that violence should result in her death, claim to have suffered such provocation 
as would reduce the crime from murder to manslaughter. Ifa husband suddenly 
hearing from his wife that she has committed adultery, and he having had no idea 
of such a thing before, were thereupon to kill his wife, it might be manslaughter. 
The test is whether that which provoked the retaliation was such as would deprive 
a reasonable man of his self-control and induce him to act hastily in the way in which 
the man accused in fact acted. 


JORDAN v. LIMMER AND TRINIDAD LAKE ASHPHALT Co., Lo : (1946) 1 All. 
E.R. 527 (K.B.D.). 


Lort—Personal injuries— aie Nie Sor—Assessmeni—Loss of sarnings—Income-tax 
iici mai kane boon arak if to b> ucted from damages. 


Where a person claims loss of earnings as special damages for personal injuries 
which prevented his earning his wages, the well-established practice of ignoring 
the income-tax which would have been payable in respect of the wages cannot 
be interfered with. 


Wa 
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; BACKGROUND TO INDIAN Law, by Right Haadrable Sir George Rankin, 1946. Published by 
the Cambridge University Press. Price rash. 6 d. net, 


The East India Gompan Gompaiiy came to India as traders but stayed to build an ompire. One of the 

problems to command their attention was the law to be applied to the inhabitants of territories 
sok ha Pama E ee ea panang ee nor 
LEK cas oF ths indigenous inhabitants having no civilised laws of their own. h law as 
such could not automatically’intrude as if into 2 vacuum. The Hindu and systems 
of law were not, however, complete. They provided only fora small part of the cases which must 
arise in every community in the modern sense. Thero were vast interstices to be filled. There 
wore also communities other than Hindus and Muhammadans. pr agent eyang Ga Nina e 
was on and the Indidn Christian community was rapidly i in oombers, contacts 
a iby avid e cat meaty aie being yee ahea he Bagi ae 
of the present vividly contrasts not 1772 law 
P ET e aaa Git 81 
that even in the city of Calcutta, which was practically gn scttlement, all contracts and personal 
dealings between party and party were to be determined in the case of and Hindus 
Dee en Dee To day on the other hand in all these cases it is the Indian Contract 
Act, which has ad KN ee that governs all such cases 
and in the case of communities as well. Ho remarkable transformation happen? To 
quote Sir George Rankin ‘the contrast between outlook and result is often due to the wisdom of 
experience and it profits to notice what the difference is and how the intervening history accounts 
for it’. The present volume provides in a short compas that account. Sir George Rankin states 
ia the Pre ace that tha Beck is not designed asa manual of Indian law but only as an introduction 
to the Indian codes. Pg irae a a a NG aa eae gerne pai 
it -presents ! 


The Indian: codes represent the labours of four different law commissiona, Pie Fieve wad ct 
ee oe ie 1853 ; the third in 1861 and 
the fourth in 187 pula omy Maine, Fityjames tephen, Romill ustice 
Willes and others bave at periods and at ditteren ga A sangi Rd with the naa 
tion of the codes, The fairly long interval of time that often. marked the p aration of a particular 
gode ants nal concent was tho real of cabingidenlogis and a struggle for contro 
the final shape to be given to the laws between the Secretary of State with a 
one hand and the men on the spot; the ‘Legislative Council, onthe other. $S with the charter. 
ted by Charles II in 1661, authorising for the first time, the exercise of judicial powers by the 
pega coral repens fia aces dation bearing on tho inva io 
lied to or fashioned for the people of India is carefully ced by the author and the evolution 
and history ofeach of the enactments ag ah Ladia liko the Beual Coie; he Un bee 
es, the Indian Succession Act, the tract Act, the Evidence Act, etc., sof Macau 


Sete etait mola ciation of tie E to know how the reforming zeal of 
made him visualise an immediate.codification of 


Pit tha placing ef tho a and kana aa lays KN I re 
despite some centuries of Muslim rule was an act of enlightened Pee that the infhience of 
the common law in India is due not so much to a reception as to a process of codification on a grand 
scale not m ETE E pre-existing rules but, alao providing rales w where previously there 


were none. is of absorbing interest right a aa a a AN 
student of law. j 
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MR. JUSTIGE SOMAYYA’S RETIREMENT. 


In the retirement of Mr. Justice Somayya from the Madras 
High Gourt, Madras has lost the services of one of her ablest Judges. 
The fitting tribute paid by the Advocate-General on behalf of the 
Bar reflects the affection and the high regard of the profession for the 
retiring judge. My acquaintance with him dates back to the days 
of his apprenticeship and as he himself was good enough to say so 
on the occasion of his elevation to the Bench, I was in some measure 
responsible for his giving his undoubted abilities a chance by under- 
going his apprenticeship in Madras and settling down to practice 
here. e ` 


It was my privilege to have had intimate association with him 
in the profession and I can recall several cases in which he instructed 
me both here and in the moffussil.. Though in my fairly long 
experience at the Bar I had come in comtact with several members of 
the profession, there was none to match him in the quickness with 
which he could post his senior in the main facts ofa case and getting 
him ready for the argument in Gourt in the shortest possible time. 
As a Judge he exhibited the same qualities of quick comprehension 
and a mastery of the essentials ofa case. In the sifting*of complicated 
facts, in the gan to. rummage through documents and accounts 
in vernacular and English, whether in print or in manuscript, there 
was no judge to equal him and none to beat-him. I have known 
and practised before several Judges of the High Gourt but barring the 
late Sir K. Srinivasa Aiyangar I should think there was no one to 
surpass him in this respect. Asa Judge his feeling for the under-dog 
might have even occasionally led him to overstep the limits of what 
in common parlance is termed judicial rigour and strictness. He 
could never in the disposal of causes that came up before him, bring 
himself to brook the conduct of an unfilial son, of a cruel husband, 
ofa brother swayed by unfraternal feelings, a rapacious money-lender 
taking advantage of a debtor in impecunious circumstances or an 
unsympathetic landholder grinding down his tenancy. He would 
draw upon all the resources of his virile intellect to strain every 
point to set right a. wrong that has been done and to inflict a prope, 
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punishment upon a cruelty that has been perpetrated. In that 
attitude of mind of his even the most resourceful and tactful advocate 
Would be setat bay. It was difficult to realise that in that mood the 
judge before whom the practitioner was appearing was the simple, 
unostentatious, unassuming, and endearmmg Somayya one came 
across in private life., His decisions in causes that came up before 
him were marked by a high sense of justice in the widest sense of the 
term. His reported judgments though they may be said to be lacking 
in a sense of form and polished style, reveal a deep learning and erudi- 
tion and a wide knowledge of case law. 


We are often treated in legal gatherings and in addresses by 
judges and eminent members of the bar to discourses on the need 
for effective steps being taken for encouragement of the junior bar 
and for bringing out the latent talent in them. But I know of no 
better recipe than a kind word and generous appreciation from a 
judge or a leader of the Bar that would promote the interests of the 
younger members of the profession. Mr. Justice Somayya when 
sitting as a single judge in the second appellate bench rigorously 
followed the practice of asking the junior to get on with a second 
appeal and waiting for the senior if his prima facie inclination was 
against the contentions advanced by the junior. There is an evident 
advantage in this practice being followed by other judges for it serves 
to bring out the latent talent of young men while at the same time 
avoiding the baneful consequences, it may be, of the junior being 
blamed for an adverse decision and the senior losing his clientele. 
The practice will I venture to suggest in no way lead to a delay in 
the disposal ofthe causes. On this topic of betterment of the prospects 
of the junior bar and a fitting training being given to the younger 
members of the profession I would urge for the seridus considera- 
tion of the profession and the Honourable judges the practice of 
the senior arguing some main.or difficult points in the case and 
a junior following him. Such a procedure would have the 
sanction of thé practice generally followed in England and held 
as being applicable to this country by Mr. Justice Bashyam 
Aiyangar. l 


In private life Mr. Somayya is generous to a fault and full of 
gratitude to those that have done him good in however modest a 
mzasure, Which he is ever ready to acknowledge. Mr. Soma 18 
still fresh and vigorous in mind and it is the fervent hope of all the 
members of the legal profession in Madras and his admirers and 
friends that his services may be utilised in some sphere of public 
usefulness though by temperament he is shy and would fain resign 
himself to a retired life in his native village of Kuppam. 


A. KRISHNASWAMI AIYAR, 


= 
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The members of the Madras bar assembled in the second Court hall of 
the Madras High Court on Tuesday the 6th August to bid farewell to His 
Lordship Mr. Justice Somayya on the eve of his retirement. The Advocate 
General on behalf of the members of the bar said :— 

“The time has come when we, the members of the profession, have to take leave 
of you as a Judge. The close and intimate relationship which you have been 
maintaining with us even after your elevation to the Bekch makes the parting even 
more poignant and we are assembled here to bid your Lerdship good-bye and wish 


. you many more years of good health, good cheer and more than anything else, 


active usefulness to the public. The time that you have been with us sped by 
all too swiftly and notwithstanding that you are physically fit and mentally alert 
and agile, the inflexible rule fixing the limit obliges you to retire. On an 
occasion like this, it is but proper that we Seula speak out our mind as to what we 
have felt about you as a Judge during your tenure of office and in so doing, we 
assure you that we indulge in no conventional praise or formal appreciation of your 
high attainments, character and warm and affectionate nature and transparent 
sincerity. There can be no motive for indulging in any flattery as we have no 
object to gain or purpose to serve in attributing to ycu virtues ycu do not possess 
and therefore you may take it that the sentiments that we express come right 
from the heart and give genuine expression to what we feel. The essence of it can 
be summed up in one sentence. We feel to-day that in you we are losing a great 
Judge and a human Judge. We, the members of the Bar, can proudly claim that 
despite your elevation to the Bench, you have never at heart ceased to be a member 
of the Bar extending to the members thereof a steady sympathy and bountiful 
cheer; you have made us realise—because you have li practised that 
ideal so much preached in theory—that the Bench and the Bar are component parts 
of a single organisation. Your long experience at the Bar, your devotion to ab 
the variegated nature of the voluminous work turned out by you, your mastery 
of detail in the realm of fact and subtle perception of the correct principles in the 
realm of law, attracted—as was expected—the attention of our learned Chief 
Justice and your elevation to the Bench in 1989 was no surprise and caused no 
disappointment. Those very same qualities adverted to by me enabled you to 
administer justice not in any narrow, conventional or technical spirit but with a 
breadth of out-look which was singularly refreShing. Few people could excel you 
in your mastery of the facts of any case, however co licated the details might be 

of the principles of law to be applied to the tangled web of facts. The swiftness 
of your understanding and capacity to get to the crux of any case in the shortest 
possible time were perhaps occasionally disconcerting to the less initiated members 
of the Bar but your sense of sympathy and innate courtesy very often saved the 
situation. 


The Bench affords in a greater measure opportunities which even if not wholly 
denied cannot find adequate scope for expression at the Bar. While it is the function 
of the lawyer to contribute to the shaping of the law by presenting his client’s cause 
in the best possible light, it is the peculiar privilege of the Judge not only to administer 
justice according to law but also to mould the law in order to serve the ends of 
justice and thereby help its growth to suit changing times and circumstances. You 
never failed to avail yourself of such opportunities. You brought to bear a pro- 
gressive outlook upon the interpretation and exposition of legal principles. The 
equitable approach adopted by you in solving legal problems very often tended to 
mitigate the rigour, if not wholly eliminate the anomalies of Statute Law. One 
is tempted to recall how averse you were to uphold a plea of limitation or such 
other technical bar to a suit and how you would struggle to give the statutory 

rovision an interpretation reasonably possible, which would enable the suitor to 

ve justice done on the merits. Neither technicalities of the law nor hide-bound 

tradition ever stood in the way of your attempt to find a solution and that a just 
one, to meet the needs of any case. j 
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“TI cannot resist the temptation of remarking that very often learning hegets 
pride and results in dogmatism, and intellectual swiftness leads to impatience and 
intolerance. I am however happy to say—and I know I am voicing the views 
of the entire Bar in this respect—that in your case, at any rate, great erudition 
and humility, self-confidence and openness to conviction, intellectual rapidity 
and patience, have been happily associated together. May-be there were occasions— 
I knew there were—when you could not control your temper and you allowed your 
words-to fly like bullets. But the impatience and fury in such cases, though appa- 
rently aimed at the member of the Bar arguing, was really due to sensing a great 
injustice or fraud on the part of the party or an aitempt to evade the difficulties in 
the case pointed out by you to counsel. 


Another ct of your career on the Bench I may also refer to—your boldness 
and courage. e fear of ible public criticism or official frown never deterred 
you from expressing Wa | freely or doing what you felt to be right and just. 

I cannot omit to make a reference to your treatment of the junior section of the 
Bar. Every junior felt at ease and quite af home before you and far from being at 
a disadvantage he was perhaps at an advantage with a senior appearing against 
him. Remembering that opportunities make a man, you were throughout anxious 
to give the junior member fall freedom of expression. and argument but at the 
same time you were not slow to chide him if you discovered that he was slack in his 

reparation of the case. Your insistence on an exhaustive research of case-law 
Bein moro pronounced against the senior when a junior appeared against him. 
Your Lordship has never dismissed any case. 


, I am afraid I have spoken too long, but from to-morrow you will be free from 
the harangues of advocates. 


I bid you good-bye on behalf of the Bar and the best wishes of the Bar are with 
you in your retirement. 


The members of the Bar whether junior or senior have received the maximum 
accommodation at your Lordship’s hands.” 
- Mr. Justice Somayya after thanking the Advocate-General and the members 
of the Bar shook hands with the members of the Bar. 


FAREWELL ADDRESS TO Mr. JUSTICE Somayya BY P. SomasuNDARAM, Advocate 
at the Madras Advocate Association : 


Mr. Justice Somayya, My Lorps, FRIENDS, 


We have met herc in an atmospherc of austerity. On behalf of the Madras 
Advocates’ Association, I extend to you a very cordial welcome on this occasion of 
bidding farewell tô our friend Mr. Somayya. As I rise to speak my mind goes back 
to the year 1910, when Mr. Somayya and myself were thrown together as comrades 
at law in the Chambers of the late Mr. Peri Narayanamurty who will be remembered 
with gratitude by those who came under his influence not only as a successful 
lawyer but as a great man. Both of us owe not a little to his kindly and almost 
oe interest in us and his good example in the formative period ofour professional 
life. 


It is a source of pride and pleasure to me to have the privilege of bidding you 
farewell and wishing you long life, health and plentiful rest in the comparatively 
cool retreats of your homeland of Kuppam. 


After a distinguished University career you joined the Bar in 1911 and in a 
short time arrested the attention of Judges by your painstaking and careful 
preparation of cases and by your learning. I remember quite vividly the compli- 
ment paid to you by the great and discerning judge the ae Sir T. Sadasiva Iyer ` 
at the close of one of your earliest performances. ‘Those were days when lawyers 
and judges used to draw freely on English law and precedenj$ and they occasionally 
ind ‘in excursions into the realm of trans-atlantic law and it was the occasion 
of one such adventure of yours that elicited the learned Judge’s appreciation. 
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You had your early les at the Bar but your prodigious industry, learning 
and quick mastery of the of a case, however complicated it be, soon won for 
you the appreciation of a large and grateful clientele. You became one of the 
acknowledged leaders of the Bar. I crave leave to draw pointed attention to one 
outstanding trait in your relations with your juniors and less fortunate. friends. 
Your kindness and unostentatious generosity often lifted them out of somewhat 
embarrassing situations and secured for you their abiding loyalty and friendship. 

Your elevation to the Bench was but the consumrbhation of your distinguished 
career at the Bar. It is not my purpose nor is it the occasion to review your work 
as a Judge. The law reports, official and non-official, bear ample testimony to 
your great learning, especially in the field of Hindu Law and Land tenures. But 
your real strength is better known and appreciated in the more „difficult but less 
spectacular work of disentangling questions of fact which often baffle judges. It was 
a real pleasure to see you follow the facts critically and mars them. Once 
you came to grips with the essentials of the case, no ong escaped your hold. There- 
after the task of counsel is over, he having had to succumb to the inevitable. In 
all this you were animated by a strong passion to get at the truth and do justice. 
No technicality was allowed to prevail in the end. 

We are living in very specious though difficulttimes. We shall soon have to face 
and solve great problems emerging from the early redemption of the pledges given 
by the British Government and from the rapidly changing world forces. In the 
process of the birth of a new order, we have necessarily to pass through much 
travail. I trust that the State will avail itself of the wisdom and knowledge of its 
distinguished servants like you, men known for their sympathy and understanding 
of the common men and the under-dog in the shaping of this new order. I know 
you and distinguished colleagues in their own time will not only not grudge but be 
most willing to place their knowledge at the disposal of the public for the reform 
of law particularly in the field of Evidence Procedure and Limitation. I take a 
somewhat alarming view of the ever increasing perjury in the law courts of the 
terrible decline in moral values. It is a very sad spectacle and it is the paramount 
duty of the state to so alter its laws and reorganise its judicial system as to put 
the minimum premium on man’s baser instincts in his ive attempts at the 
person and property of his fellow men. Jurists and judges like you must hend 
their energies towards this task of man’s regaining his moral equilibrium. 

I cannot omit making reference to your great interest in the healing art of 
homeopathy. I am not sure whether in the exuberance of your enthusiasm for 
the great causo, you have not already qualified yourself as a doctor. 


In this field of humane endeavour for the relief of the suffering you will find 
ample scope for absorbing your well-earned pleasure. e 


May the Almighty God give you long life and sound health. 


SUMMARY OF ENGLISH GASES. 


HOBOURN AERO-COMPONENTS LTD.’s Am RAD D]STRESS FUND, In re RYAN v. 
Forrest, (1946) 1 Ch. 194 (C.A.). l 

Charity—Public or private—Test—Employees of firm contributing to a to be used 
not for the general benefit but for individual benefit of those who contributed—If good charitable 
irust. 

Where a number of employees of a firm, actuated by motives of self-help, 
agreed to a deduction from their wages to constitute a fund to be applied for their 
own benefit without any question of poverty coming into it, there is created only 
a private and personal trust put up by the potential and contemplated beneficiaries 
themselves. The fact that one of the objects was to give relief for air raid distress 
to subscribers will not make it one for a good charitable purpose. When the 
persons to benefit are a private group of individuals that circumstance cannot be 
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discounted or the effect of it destroyed merely by introducing some object, which 
if it was for the benefit of a sufficiently public class of beneficiaries woud bea good 
charitable purpose. (1946) 1 Ch. de. affirmed. 





F. Dz Jona & Company, LID:, In re, (1946) 1 Ch. 211 (C.A.). 


Company—Winding-up—Preference shares—Dividends in arrears—Priority over ordinary 
shares in winding-up—Right ta 
Prima facie, and in the absence of words making provision for it in the memo- 
randum and articles of association, cumulative preference dividends are not payable 
out of the assets in a winding-up. It is a question of construction in each case 
whether the memorandum or articles provide that such arrears of dividend shall be 
payable in a winding up. Where it is provided that the preference shares will 
‘ have priority as to dividend and capital for the time being ” it must be construed 
as referring to the rights in winding-up and “ dividend ” in the passage must mean 
“arrears of dividend.” - j 


Rex v. GRONDKOWSK, (1946).1 K.B. 369 (C.C.A.). 

Criminal Trial—Joint irial—One accused putting ths blame on the other—Diseretion 
of trial judge to refuse separate trials—Interference by Court of appeal. 

It is not the law that wherever it appears that one prisoner is going to lay the 
blame on the other, or another, there must be separate trials. is law is and 
always has been, that this is a matter of discretion of the Judge at the trial. The 
discretion no doubt must be exercised judicially, that is, not capriciously. The 
Judge must consider the interests of justice as well as the interests of the prisoners. 

If improper prejudice has been created whether by a separate or joint trial, 
the Court of appeal will interfere but not otherwise. ` 





ROSENTHAL 0. ALDERTON & Sons, Lro., (1946) 1 K.B., 374 (C.A.). 

Tort—Damages for detinue—Assessment—Cructal date. < 

In an action for detinue the valte of the goods claimed but not returned ought 
to be assessed as at the date of the judgment or verdict and not the date of refusal 
of plaintiffs demand for return of the . No different i a is applicable 
as to the value of certain of the goods which the defendant had in sold away. 





Eyre v. Jonngon, (1946) 1 AILE.R. 719 (K.B.). 


Lease—Covenant by lesses to yield up a al ice lad r ons prohibiting repair 
above certain cost without licence—E fect on liability for damages for breach of covenant. 

The fact that it has become difficult or even impossible for a tenant to perform 
his covenant to yield the premises in repair (because of Defence Regulations prohibit- 
ing repair above certain cost without licence) does not relieve him of the obligation 
of paying damages for the breach of the covenant. 
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SUPPLE MENT. 


THE MADRAS BUILDINGS (LEASE AND RENT CONTROL) AQT NO. XV OF 1946. 
[Received the assent oi Governan General on 28th September, 1946.] 


A ie and for control of reat in the Province of Madras. 
WaHrrnas it is ent to te the ] of residential and nonresidential buildings and 
to control the rents or such ee ee ee 
in the Province of Madras; It is here as follows :— 


aa 1. (1) This Act may be called Tae MADRAS Bumporos 
(Lzase AND Runt CONTROL) Act, 1946. 


(2) It applies to the City of Madras, all municipalities within the Province and such other 
arcas as may be notified by the Government in the Fert St. George Gazette. 
a) It ahall come into force on the rst October, 1 
Tt shall remain in force for two but e Provincial Government may, from time 


to time, Spa PES a led sa rope E a naak e aaa di 


Definitions Spee Stes A aisles ere tea 
l subject or context, — 
“building? means any building or hut or pact of a building or hut, let or to be let 
Kaka a of nan endana oses, and inchides— 
N the garden, grounds and out-houses, i eke a 


gg ee and let or-to be let al 
ta any supplied by the landlord for use in such building or hut or part of a building 
or hu 


A d kng E a agan tae hotel ae house ; 

(2) “ Controller ” means any person to perform the functions of a Controller 
under this Act 

_ (3) ie Tandlord ” includes the person who is eee is entitled to receive the rent ofa 


and includes a person in on after the termination tenancy in his ; 
bat does not inchide a person placed in occupation of a by its tenant or a to whom 
the collection of rents or fees in 2 public mar cart-stand or “house or of rents 


a att Sisan Ara ee his 

Notice of vacancy by land-lord. Si ai iri the landlord ceasing to occupy the 
building or by the termination of a tenancy, give notice in writing to the Controller : 

Provided that this sub-section shall not apply to a building the monthly rent of which does 


exceed thirty rupecs 
(a) T, within a week of the receipt of a notice ander sib-section 1) by the Controller, the 
Government or officer empowered by them in that dee not DEA Othe 
aga a a E for any Governmental aed sage care 


Ta pa ee ee aes oe the building for I in sub- 
vie’ fy Danese ee all ead ka nant or the las as from the 
date of the receipt of the notice under sub-section foal ae termi of che tenancy shall be ich 
as may be agreed upon between them : 

Provided that the rate of rent shall not exceed -he fair rent that may be payable under the 
provisions of this Act. 

Ne ngg a 
landlord of a building fix the fair rent for euch building after 

ise ek Heit Ga Ne chinks Ai 


(a) NENENG TAR kae si, an agi Basa ie eal wor ea 


Determination of fair rent. 
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(a) to the prevailing rates of rent-in the lotālity for the or similar accommodation in 
dndian Na a eee ae j 1940 ; "E | 

(b) to the rental value as entered in the property tax asscasment boo of the municipal council, 
ee re ee eye) ene ee ea 
clause (e); < 

(c) to the circumstances of the case, including any amount paid by the tenant by way of 
premium or an other like sum in addition to rent after the 1st April, 1940. ae, ead z 

52 n fi the fair rent of residential buildings, the Controller may all , 

r E rent S ahi e a a ENE does not exceed Rs, 25 per 


g5 per cent, on such rate or rental value: . - 
Provided thatdn the case of a residential building which has been constructed after the ist 
April rho the pércentage of increase shall not exceed 25, 974 and 50 respectively. < 
| Ín fixing the fair rent of non-residential buildings, the Controller may ow— 
. eth ee a aii Na a gana ee ee 
per mensem, ard not exceeding 374 per on such rate or ue; 
(i) iF dies rate of ga Aga pa AB A, Aga an aaa jian cee eee 
50 per cent, on such rate or rental value : i : 
Provided that in the case of a non-residential building which has been constructed after-the 
Ist i 1940 the percentage of increase shall not exceed 50 and 100 respectively. ` 
“the case of a building for which the fair rent has been fixed before the commencement 
of this the Oontroller shall on the application of the landlord allow such increase in the fair rent 
as in-the opinion of the Controller the landlord is entitled to under this section. 
5. When the fair rent of a building has been fixed under section 4, no further increase in such 
f fair rent shal] be permisible except in cases where some addition, 
Increase in fair rent in what improvement or alteration has been carried out at the landlord's 
cases admissible, expense and if the building is then in the occupation of a tenant, 
at his request : 
Provided that the fair rent as increased under this section shall not exceed the fair rent payable 
under this Act for a similar building in the seme locality with such addition, improvement or alteration 
and it shall not be chargeable until such addition, improvement or alteration has been completed : 


_ Provided further that an erie between the landlord and tenant in regard to anyimcrease 
claimed under this section shall be ecided by the Controller. 
Landlord not to claim sany- - 6. When the Controller -has determined the fair rent of 


thing in excess of fair rent. - a building— _ 

(a) the landlord shall not claim or receive any premium or other like sum in addition to fair 
rent or any rent in excess of such fair rent, but the lan do may stipulate for, and receive as advance, 
an amount not exceeding one month’s rent ; A, TR 

(6) any agreement for the payment ofany sum in addition to rent or of rent in excess of such 
fair rent t in cases falling under settion 5 or clause (a) af this section shall be null and void in 
ee addition or excess and shall be construed asif it were an agreement for payment of 

rent:: mle e : -à f 

(c) any sum paid in excess-of the fair rent, whether before or after the commencement of this - 
Act in respect of the use of the building after the commencement of this Act, shall be refundéd to 
the person by whom it was paid or, at the option of such person, otherwise adjusted. l 


A (1) Atenant ih posession of a building shall not be evicted therefrom, whether in execution 
2 3 of a decree or otherwise and whether before or after the termination 


Eviction of tenants. -` of the tenancy, except in accordance with the provisions of this 
section : f , ; 
ided that nothing contained in this section shall apply to a tenant whose landlord is the 
kam Ce : 4 


© Provided further that where the tenant denies the title of the landlord or claims ight of perma- 
nent tenancy, the Controller shall decide whether the denial or claim is bona Ade and if he records a 
finding to that effect, the landlord shall be entitled to sue for eviction of the tenant in a civil court 
and the court may pass a decred for eviction on any of the grounds mentioned in this section, not- 
peppers that the court finds that such denial does not involve forfeiture of the lease or that the 
claint is ounded.~ i í Í 
- (a). A.landlord who seeks to evict his tenant shall apply to the Controller for a direction in 
behalf. If the Controller, after giving the tenant a reasonable opportunity of showing cause 
against the application, is satisfied— 

(i) that the tenant has not paid or tendered the rent due by him in respect of the building, 
within days after the expiry of the time fixed in the agreement of tenancy with his landlord 
sce ga ade a ae such agreement by the last day of the month next following that for which 

rent is payable, or 
7 t the tenant has after the commencement of this Act without the written consent 
ofthe T sha itera achat ro 

4 der the lease or sub-let the entire building or any portion thereof, or 

ib) eed baka eaves tes tan Gatien "ge 
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(li) that.the tenant has damrpitted such acts of waste as are likely to impair materially the 
value or utility of the building, or 

(iv) that the tenant har been guilty of such acta and cokduct which are a nuisance to the 
occupiers of buildings in the neighbourhood, or 

(v) that where the building is situated in a place other than a hillstetion, the tenant has 
ceased to occupy the building for a.continuous period of four months without reasonable cause, 
oe a E ee a eee 
a Ae Ce ee Eee the application. 

(3) (e) A landlord may apply to the Gontrollce for an orde directing the tenent to put the 


in possecasion— 
(1) in the case of a residential building, if he requires it for his own occupation and if he is not 
a residential building of his ownin the city, town or village concerned ; 

(i) in the case of a non-residential building, if he is not occupying for purposes of a business 
ed ayang oa, tg building in the city, town or village concerned which is 
ai aA her ion of which he is entitled : oe a 

Provided t where the tenancy fs-fer a specified. perod agreed upon between. land 
Be ara EA Oa eStore ee 
of such peri 

ee ee 
he shall not be entitled to ly under this 

(i) in case he has o posesion of a residential building, for possession of another resi- 
dential tial building of his own ; 

(ii) in case he has obtained possession of a non-residential building, for possession of another 
non-residential of his own. 

a (b) The et akal if he is satinfiod that the claim of the landlord is bing fe, make an 
er directing the tenant to put the landlord in possession o on RI ate as may 
by the Controller and if the GAN eei not oaae he shall cals ep order rejecting 


application : 
. Provided that the Controller ma the tenant a reasonable time for putting the landlord 
in possesion of the building and may TE a E Chie: tia ekan a 
ion ofthe building and may extend such time ao as not 19 < in pursuance of an order 
under sub-section (3) does not himself it within one month of the = Gfobtaiding PONA 
the tenant who has been evicted may apply to tie Controller tor an ader directing that he abali 


ee oe ee 
the Controller is satisfied that any a>plication made by a landlord for the eviction 
sees a ee ere ree 
TEP (Gy Whee. aa aeplicgten ee ab 

lication under sub-section (2) or sub-section íg) for evi a tenant has 
been he eag the tenancy shall subject to the provisions of this be deemed 
Gala Cee a oes eee ol a the landlord 
except on one or more of the grounds mentioned in sub-section (2) or sub-section (9). 


Landlord not to interfere 
; ce ; 8. (1) No landlord Shall, without just or sufficient cause, 
with amenities enjoyed by the, cut rh withhold any of the amenities enjoyed by the tenant. f 


tenant. 
(2) A tenant in occupation of a building may, if the landlord has contravened the provisions 
BAN a Ka a o e e o o a a 
(3) If the r on enquiry finds that the tenant has been in enjoyment of the amenities 
LS ese E A PE Nan JAAN 
an order directing the landlord to restore such amenities. 
9. E svar nade wder gedtion 9 ne Kg Dan 
Execution of orders. order e bala under section 12 shall be executed— 
die ee the City of Madras, by the Principal Judge of the Madras Gy Gril Court and 


by th during pa at Jaee a ol (ated eu ae ieee tn Subordinate J b 
å See : 


10. The Controller shell summarily se any in under sub-section (a) or under 
sub-section (3) of section 7 which raises substantially the same 
Decisions which have be- issues as have been finally decided in a former alapa saen, Paria 
come final not to be reopened. this Act or under the corresponding ions of the 
House Rent Qontrol Order, 1945, or the NormResidential 
Building Rent Control Order, 1945, between the same parties or tween parties under whom they 
or any of them claim, 
ga e A a Nang (1) No ‘residential building shall be converted into a _ 
buildings failure by sion as mat ABG a a NaAG 
ete MANE Ay of the Controller. 


(2) If a landlord fails to make the necessary repairs to the building within a reasonable time 

notice is by the tenant, it shall be competent for the Controller to direct on ion 

by the tenant t such repairs may be made by the tenant angi that the cost thereof may be lucted 
from the rent which is payable by him. . 


4 THE MADRAS LAW JOURNAL. [1946 


4 The Proyintla] Government may, #pecial order notified in the Fert 
ae Soe BF Cane Gordie Gus cn Rach GaN aad jet gin a pang hey 
" Appeal, think fit, the of 


appellate authorities for the purposes of 
ae this Act, in Sa oe irish Claes of ase BATAN be pe Be 


(b) Any person aggri order passed by the Controller may, within fifteen days from 
the date of rectipt of meli arder, prefer an appeal ia writing t0 the appellate authority having jurisdic- 


(2) On such appeal being preferred, the appellate authority may order stay of further pro- 
in the matter pending decision on the è 

(3) The appellate authority shall send for records of the case from the Controller and 
after giving the parties an ity of being heard and, if necessary, after making such further 
inquiry as he fit either personelly or theough the Clantroller, shail decide the sppeal. 

(4) The decision of the te authority and subject only to such decision, an order of 
the Controller shalbbe final and not be liable to be in question in any court of law whether 
m a suit or other proceeding or by way of appeal or revision. ; 

1g. Notwithstanding ing contained in this , the 
Exemptions. Provincial Government may, by notification = the Fort St, George 
Gazetls, exempt building or of build from all or any 
the provisions of this Act. =. 


14. Tha bsk aye alhan oi a tuni pal awani Gf local board Oe ie Rora E 
Executive authoriti Corporation of Madras shall, on ion ein 
ae ang SN pas ee eer aan eco tea Gae Ra 
tracts from property-tax CX- the Provincial Government by notification inthe Fort St. George 
ment book. Gazette, grant to the applicant a certified copy of the extract 
ae from the property-tax assessment book of the municipal council, 
local board or the Corporation of Madras, as the case may be, showing the rental value of the building 
or buildings in respect of which application has been made, relating to the period specified in toe 
application. Such certified copy shall be received as evidence of facts stated therein, in pro- 


ceedings under this Act. 
15. Every landlord and every tenant ofa building shall be bound 
Landlord and tenant to fur- to furnish to the Controller or any person authorised by him in 


nish particulars, that behalf, such particulars in respect of the building as may be 
prescribed rules made under this Act. 
16. (1) If any person contravenes any of the provisions of sub-section (1) of section gy clause (a) 
, of section 6, sub-section (1) of section 8, su tion (1) of section 11 
Penalties. and section 15, he sha punishable with simpl 


e imprisonment 
for a term which may extend to three months or with fine which 
ga ay ah bera a Code of Criminal 
a) Notwi i ing contained in section of the eo 
1898, it shall be lawful for an Masica of ihe fist clan epecialivienpawercd the R 
Government in this bebalf and for any Pacsidency Magistrate to pase © sentence fine exceeding 
one thousand rupees when awarding punishment under sub-section (1). 
Power 17. (1) The Provincial Government may make rules to 
eee rulga, out the purposes of this Act. 
pi Without prejudice to the generality of the foregoing power, such rules may provide for— 
a) the procedure to be followed by Controllers and appellate authorities in the performance 
of their ions under this Act, 
b) the manner in which notices and orders under this Act shall be given or served. 
3) All rules made under this section shall be published in the Fort St. Giorgs Gazetis, and upon 
such publication shall have effect as if enacted in this Act. 
18. (1) All proceedings commenced and action taken under the Madras House Rent Control 
Order, 1945, and the Madras Non-Residential Building Rent 
Continuance in force of exis Control er, 1945, and pending at the commencement of this 
ting proceedings, orders, etc. Act shall, so far as may be, be deemed to have been commenced 
or taken under the corresponding provisions of this Act and be 
continued subject to the provisions of this Act. 


(2) All orders passed or deemed to have been under the Madras House Rent Control 
Order, 1945, and the Madras Non-Residential Rent Control Order, 1945, and in which 
fair rent been fixed, shall continue in force until they are susperseded or modified under this Act 


by the authority competent to do so. f 
Saving. 19. The expiration of this Act shal] not— 

(a) render recoverable any sum which during the continuance thereof was irrecoverable 
ay gtr ah sa of a tenant to recover any sum which during the continuance of this Act was recover- 
able by him thereunder 

(6) affect any liability incurred under this Act or any punishment incurred in respect of any 
contravention of this Act or any order made thereunder, 

(c) affect any investigation or legal proceeding in respect of any such lability or punishment 
as aforesaid, 
and any such investigation or | proceeding may be instituted, continued or enforced and any 
wg Aan A ahaaa Gee ann An ma ac eae 
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SUPPLEMENT. Kh 


“THE MADRAS ESSENTIAL ARTICLES CONTROL AND REQUISTTIONING  .- 
mn (TEMPORARY POWERS) ACT (XIV OF 1946). ,- 
Boke a ; ye ae. ; [2°th Settamber, 1946. 
An Act to provide for the continuance during a limited period of powers to comtrol the production, supply, 
distribution, transport and prices of essential articles and trads and commerce therein and requisitioning of property. 
WHEREAS it is expedient to provide for the continuance duri a limited, period of powers to 
-control the roduction, supply, distribution, transport ‘and prices esscytial articles and trade and 
‘commerce crein and requistioning of property ; It is hereby enacted as follows :— ; 
1. (1) This Act may be called Tar Mapras EMENTIAL 


i Short title, extent, com- ga pagi 
‘mencement and duration. re “1946 daraa. (TEMPORARY Powuna) 


$ 


(2) It extends to the whole of the Province of Madras. 
(3) It shall come into force on the ist day of October, 1946. a 
(4) It shall remain in force for a period of two years ; but the Provincial Government, may 
from to Ca Syste ee eae Georges Gazedte, extend this eriod bya further pea 2 
iods not staan A years in the aggregate, if,'in the opinion of the Provincial Government, 
11t is expedient so todo. Such notification shall be placed on the of the Flouses of Legislature 
if sitting.; if not sitting, it will be sent to the members of the Legislature.. ` 
ae Fist 2. In this Act, unless there ‘is anythi Re 
_ Definitions. Suns E cent = oe repugnant in, the 
(a) “ essential article” means any of the articles which is specified in the Schedule to this 
Act and any other article which may be declared by te Provincial Government by notified order 
'to be an essential article, E sA ; 
(b) “ notified order” means an order notified in the Fart St, Gazette, - 
(e) “und i ” means any undertaking by way af any e or business and inchides 
'the occupation of handling, loading or unloading goods in'the course of transport. 
8. (1) The Provincial Government, so far as it appears to them to be necessary or expedient 
: for maintaining, increasing or securing Kes of ental a articl 
‘Powers to control produc- or a STEDE I their equitable ise bution and i ity 
tion, supply, distribution, at ‘fair prices or for directing, mamtaining or increasing th 
‘transport and prices of cessen- duction of any essential article, may, by notified order, ee 
tal articles. _, for regulating or prohibiting the p WG, supply, distribution 
commerce therein, 


(2) Withdut prejudice to the generality of the powers conferred by sub-section (1), an order 
e thereunder may provide— | 


(a) for regulating by licences, permits or otherwise the production or manufacture of any 
tial article ; 


(b) for controlling the prices at which any espential article may be bought or sold ; 
cy for prohibiting or regulating by licences, permits, or otherwise the stora listributi 
aa E T T a AE cites E i n, 
| (d) for prohibiting the withholding from sale of any esential article ordinarily kept for sale ; 
4) for requiring any person holding stocks of. an essential article to sell them at fair mi 
ra P persons or class of persons or in specified circumstances ; piua 
for regulating or prohibiting any class of commercial or financial transactions ; 
tO 1 OS) eta article, Geet a pinion of the Provincial Government are, or if unregula 
are ely to be, detrimental to the public interest; 7 ng i 
T for collecting any information or statistics with a view to regulating’ or p i 
a aan eaaa A BA | rohibiting any 
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(k) for requiring persons engaged in the p roduction, supply or distribution or trade or 
oa in een Pj aan declare that eir stocks of esscnfial arti to and allow- 
paha or produc r rangen angan ee accounts and records ting to their business, 
a raah any other kamalon relating beret 
(i) for regulating the processing of any esential article ; 


(7) for anta Grek tip woes ce any Pa A e Oa La Etang, such functions of. 
control and subject to guch conditions, as may be specified in the order ; 
PO da ska siyang êsa ig ir peka ig aaa a a eg tore the entering and 
Pak agate and aircraft, the seizure by a person authorized to make such 
Saree e in respect of which such person has reason to believe that a contravention ofthe: 
l gie or has been, is being or is about to be committed, the grant or issue of licences, permits or other 
ents, and the charging of fees therefor. 
4 (1) i, ithe cpimaniot the Propan Goverment ie Ue Cee ee a 
for maintaining, Seite o jaen, a reer of any esentiali 
Powers of requisitioning and article or for arranging ‘for its equi tribution and availa- 
acquisition. bility ‘at fair prices or for directing, maintaining or or increasing 
the production of any cmential article, the Provincial Government: . 
by order in writing, requisitidn’ any property, ‘movable or immovable, and may make such 
mah oe ears as appear to than to be neceasary or expedient in connexion with such requisitioning : 
Provided that no property used for the purpose of religious worship shall be requisitioned 
under this section : 
: Provided further that buildings aici oedi residential purposed shall not ordinarily be- 
requisitioned. 
(2) Where the Provincial Government have ana any property under sub-section (1) 
dapak ani ae ah roperty in such manner as may appear to them to be expedient and 
may acquire it by serving on c owner thereof, or whero the owner is not readily traceable or the 


eats iin e. by publishing in the Fort St. s Gazetis, a notice stating that the Provincial: 
Government have decided to acquire it in pursuance o this section. 

(3 ee an the p or is published in 
the Fort sere or publi, the property then, at eee o day on which the 
potice ia 30 served or P the property vest absolu in the Provincial Government 
free from all encumbran and the period of requisition thereof shall end. 


. a ae an roperty is itiqned or acquired, 
2 a) the compensation erable: therefor and the penon of pooni 

a to whom it paid shall be Scene in 
wit the rales to be made in tila bebalf by the Provincial Gop 


a Whenever in pursuance of section 4 atiy immovable property is requiritioned or sana 
ee ee manner anan, Edane ee Peep es 
hereinafter sot out, that ix to may 7 


( Where the amount of compensation can be fixed by agreement, it shall be paid in accord- 
ance with such agreement. 

(6) Where no such t can be reached, the Provincial Government shall appoint,. 

as arbitrator, the District J or Subordinate Judge having jurisdiction over the area in which 
the inmovable property is situated. 
(e) At the commencement.of the roceedings before the arhitrator, the Provincial Government 
aoc the! parton to be sompensaicd shall tate mbatin their repective opinions is a fair amount of 
ion. 
(d) The arbitrator in making his award shall have regard to— 


(i) thè rovisions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, so far- 
as the same baki EY made applicable, and 
(i) whether the acquisition is of a permanent or temporary character : f 
Provided that where any requisitioned is subsequently acquired, the arbitrator; 
in any p proceedings in connqxion wi such acquisition, shall for the purposes of the provisions of 
TAN a take Gils into comideration the market valu ofthe property at the date of the roquistou 
as aforesaid and not at the date of its subsequent acquisition. . 
. (s ‘An appeal shall lie to the High Court against the award of an arbitrator where the value 
df the ‘ect-matter in dispute ir appeal is two thousand rupees and above. 
—In the case of periodical payments the value of the subject-matter 
shall be deemed to be five times the amount in dispute calculated for one year. in appeal 
ag a this aa ancl ta rules made under this Act, nothing in 
po LK ian ec: relating twasbieattn Tepito wc 7” 
|, (9) Tho Provincial Government may, witha view to requisitioning or acquiring 
dider section 4, by order— clea any Bee 
__ (a) require any person tp furnish to eee ee 
mation ia his possession relating to to the property as may be so specified ; 


t ‘a 


21). THE MADRAS LAW JOURNAL. 7 
(b) direct that the, ower occupier or person-in posesion ion of the property shall without 
KAN kanga ihe Prva al alaa a apana i ari where the property is A building, 
‘structurally alter it or where the property is movable, remove it from the premises in which it is kept, 
‘antil the expiry of such period as may be specified in the order. 
6. (1) Where any property requisitioned under this-Act is to be released from such requisition, 
the Provincial Government or any person generally or spocially 
Release from requiition. authorized by them in this behalf may, after such inquiry, if any, 
as they or he may in any case consider 1t necessary to make or cause 


N 
rto,be made, specify by order in writing the person to whom ign of the property shall be given. 
(2) The delivery of ion of the property to the person ified in an order under sub- 
section (1) shall be a of the incial Government all liabilities in respect of 
the property, but shall not prej any rights in respect of the property which any other person 
“may be entitled by a due process of law to enforce against the person to whom posession of the property 
is given. 
peace = 7. O aab nama Ng an ee appears 
of agriculture. to be necessary or ient for maintaining increasing or securing 
: the supply of ial articles, may, by notified order, provide— 
(a peba tang a o a a ee cop aa 
(4) for bringing under cultivation any or arable land, whether appurtenant to a build- 


ing or not, and for the growing therein of specified crops. í 
(2) If, in the opinion of the Provincial Government, the person in possession or having effective 
-control of any land to which an order made under sub-section (1) oc sapped api py 
. the order, the Provincial Government may, fd BE gada Agi pepe sabari R taken 
against that n (hereinafter referred to as “d ter’) in respect of the contravention, by order 
direct that land shall be placed in the exclusive possemion of such person and for such period as 
may be specified in the order and durmg the iod of continuance of the last mentioned order, the 
Lda paha eae therein ahali have all the rights of the defaulter to the land to 
profits arising therefrom and only be liable to pay on of the defaulter the 
-Government revenue other charges of a public nature and rent, if any, accruing due in 

‘respect of the land during that period. 


8. (1) The Provincial Government may, by notified order, authorize any officer or authority 
subordinate to the Provincial Government, to exercise any one 
Delegation of powers. or more of the powers vested in them by or under this Act, 


ak. E i excep ' ; 

matters mnd subject to such restrictions and conditions, if any, as may be specified in the order. 
(a) The exercise of the powers delegated under sub-section (1) shall be subject to control - 

and revision by the Provincial Government or by such persons as may be empowered by them m 


that behalf. Provincial Government shall also have power to control and revise acts or 
procetdings of any persons so empowered. 

` o. (1) Every order made by the Provincial Government or the Central Government or 

makadi ang maar iat aga Sw the provisions of 

Continuance in force of the Defence of India Rules in respect of any of the matters ified 

existing orders. é in sections 3, 4 and 7 which having been notified in the Official 

Gaxctte was in immediately before the commencement 


of this Act shall, in so far asit could validly have been made by the Provincial Government under 
this Act, continue in force as if it has been made by the Provincial Government under the provisions 
of this Act and ‘remain until it is superseded or modified by the competent authority under the 
provisions of this Act: and all appointments made, licences or permits issued, ions made and 
directions given under any such order shall also continue in force until ed or modified by 


the t authority. : 

(a) The Provincial Government may, if they consider it expedient so to do, fram time to ti 
modify or annul any order, appointment, licence, permit, regultions or direction specified 
in sub-section (1). ~ 

10. Any order made under section 3 or section 4 or.section 7 or continued under section 
_ Effect of order inconsistent contained in any enactrent other than thu Actorin any instru- 
with other enactments, re having by .virtue of any enactment other than 


11. (1) Every authority or officer who makes any, order in writing in pursuance of any of 

the provisions of this Act-shall in the case of an order of a general 

Mode of publication. nature affecting a class of persons publish such order by a notifi- 

cation in prescribed manner and in such manner as may in fhe 

opinion of such authority or officer be best suited for informing tho whom order 

concerns, Whire tic cele ti nat of’ penera] Layan ag the antharity or oficer ida serve'the order 
or cause it to be served on the person concerned — 
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(a) Where any provision.of this Act empowers an authority or officer to take action by notified 
a ee eens of sub-section (1) shall not apply in rela relatio& to such order. 
' (1) Ifamy person contravenes any order made‘under section a er Oreeton 40 section 4 oes 7 (1) ta) 
‘ or continued under section 9, eee unishable with imprison- 
Penalties, ment for a term which ma years or with fine or 
~ « with both; and, Pha le Wa provides aay Coun eine cee 
‘contravention may direct that’ any roperty in respect of which the Court is satisfied that the order 
has been contravened shall-bé forfeited to the Provincial Government : Wd 


Provided that where thé cẹhtravention is of an order relating to an esential article whicH 
contains an ress provision in this behalf, the Court shal] make such direction, unless for reasons. 
to be record in writing, ıt is of opinion that the direction should not be made in respect of the 
whole or, as the case may be, a part of the property. 


(2) Mesa Oa essential article is seixed under the authority of an order made under this. 
Act or continued section 9 and such order provides for the forfeiture of the article in respect 
of which the,order his been contravened, such ch for orfeiture may, whether or not any prosecutian is- 
instituted for a contravention of the order, be adjudged by the Collector of the’district or Presidency- 
town in which the siexure was made, and any forfeiture so ddjudged shall, subject only to an appe 
which shall lie to the Provincial Government, be final : 

Provided that an adjudication of forfeiture wnder this sub-section shall be no bar to die 
prosecution or punishment of any person under sub-section (1). 

(3) Notwithstanding anything contained in section 32 of the Code of Criminal Procedure. 
1898, it shall be lawful for any Magistrate of the first class specially empowered by the Provincial 
Government in this behalf and for any Presidency Magistrate to pass asentence of fine exceeding, 
one thousand rupees on any person convicted of contravening an order made under this Act or 
continued under section, 9. 

(4) If any person to whom any provision of any order made under this Act or continued 

section 9 relates, or to whom any such provision is addressed or who is in occupatio es 
or control of any land, building, vehicle, vessel or other thing to which such provision re 

(a) fails, without lawful authority or excuse, himself, or jalak ee at ee 
vehicle, veel or other of which he is in occupation, possession or control, to comply, or to 
secure compliance, with such provision, or 
_ . (b) evades, or attempts to evade, by an aa khpe an he shall be deemed to have 
contravened such provision ; and in this Act, contravention ” ara 


variations inchides any such failure, e jang aa pus ride. è T 
13. Any person who attempts to contravene or abets or attempts ‘to’ abet or dies act. 
proparatory to a contravention of an order made under Act 

` Abetment and assistance of or contmued under section 9 shall be deemed to have contra- 
contraventions, vened theorder; and person who, knowing or having 
reasonable cause to believe any other person is contravening 


any order made under this Act or continued under section 9, gives that other person any amistance 
with intent thereby to prevent, hinder or otherwise interfere with his arrest, trial or punishment for 
the said-contravention, shall also be deemed to haye contravened the order. 


14, Ifthe person who contravenes or is deemed to contravene an order made under section g,. 
gagan a praga Ue Sg rach gênah gh company 


'- Offences by corporations. or other body corporate, , secretary or 
other officer or agent thereo e Aa pan JA proved royes that the contra- 
vention took place without his and that he exercised all due diligence to prevent such 


contravention, be deemed to be guilty of such contravention. 


-15., No Qourt shall take cognizance of any offence unishable under this Act except on a 
report in writing of the facts constituting such offence made 
~ Cognizance of offences. a person who ja a public servant as defined in, section ar of ra 
Indian Penal Code. 


16. Where any person is prosecuted for contravening order made under this ‘Act or 
= continued under section g se Lan prohibits him from doing, an 
1 Barden of proof. i act or being in posscmion of a thing without lawful authority or 
excuso or without a pérmit, acai OUR A Pe the- 
Hess, crate or permimdon wall be on imon as the tase may be, c requisite permit, 
E a a a 
(1) No Court shall, in any suit ih which the validity of an order imued or action taken 
„under this Act is in question, have power'to issue any 
ah Sai ether permanent or temporary, so as to restrain the 
egrets aioe ma ene oak 
tbis Act from execting or carrying cut any order pamed by them or by him under this Act, or in aly 
way interfere with or affect such order. 
Nothing contained in this section shall‘be deemed to prevent sr a 
the Suit any relief by way of compénsation to which the party may be entitled. 


,. (2) Where, an order purports, to have been made oe Ee ee A Telih 


I 


aaa. power conferred by or under ‘this Act, a Court shall, 
Beidence Act. Ova. presse that euch Gale: was co inde Ty HRE eto 
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“18. (1) No'suit, prosecuflon g1 other legal proceeding’ ahall lie against any person for anything 

fact < ch is in good faith done or intended to be done in pursuance 

Po aan schon ake of any order made under section 8, section 4, section 7 or continued 
under section g. 

(2) No suit or other legal proceeding shall he against the Provincial Government for, any 
damage caused or likely to be caused by anything which is in good faith done or intended to bė done 
in pursuance of any order made under section 3, section 4 or section 7 or continued under section 9. 

1g. (1) The Provincial Government may, by notification ig the Fort St. George Garstie, make 
p i make rule pn for the purpose of ing into effect the provisions of this 

(2) bay eae and without prejudice to the generality of the foregoing power, such rules 
may provide for— i 
B the procedure to be followed in arbitrations under tbis Act ; 

b) the peer. to be followed in apportioning costs of proceedings ‘before the arbitrator 
and on appeal. l : 


THE SCHEDULE. 


4 | [See section 2 (a).] 
1) Firewood. >) Manures. (10) Other dyes used for textile 
2) Charcoal. 7 Electrical energy. n E 
3) Livestock. ) All vat dyes. = Artificial silk yarn. 
9) Alavarine. 12) Motor vehicles (new or used). 


4) Eggs. 
s) Non-edible oil seccs. 


THE MADRAS TENANTS AND RYOTS PROTECTION ACT (XVII OF 1946). 


[4th October, 1946. 
iia bada the temporary fnoischon af certain classes of tananis and spots ix the Provime of 
as. à 


Wnawreas it is necessary, pending further legislation, to provide for the temporary protection 
against eviction of tenants to whom the Malabar Tenancy Act, 1929, les and of tenants of private 
lands in estates gcverned by the Madras Estates Land Act, 1 “aad Gantt sale Of the keldida 
of such tenants and of ryots in such estates and to provide for the stay of suits and other proceedings 
relating to such eviction and sale; It is hereby enacted as follows: 


Short title, application, com- I. (1) This Act may be called Tax Mapras TENANTS AND 
mencement duration. Ryots PROTECTION Act, 1946 
(2) It applies to— 
A tenants in the district of Malabar governed by the Malabar Tenancy Act, 1929 ; 
b) ryots ın estates in the Province of governed by the Madras tes Land Act, 
1908 ; | 
(c) tenants of private lands in such estates. 
9) It shall come into force at once. 
4) It shall remain in force for a period of two years , but the Provincial Government may, 
from time to time, by notification in the Fort St. George Gazette, extend thi period by a further 
period or periods, not exceeding two years in the aggregate, if, in the opinion of the Provincial 
Government, it is expedient so to do. : 2 2 
inz 2. In this Act, unless there is anything rep t in the 
Pele: _ subject or context,—, ine i 
(a) the expiessions ‘estate, ‘holding,’ “private land,’ ‘rent,’ and ‘ryct’ shall in relation 
to estates governed by the Madras Estates Land Act, 1908, have the same meanings respectively 
as in that Act; : 
(b) the expressions ‘ eviction,’ “ holding, ‘ yent’ and ‘tenant’ shallin elation to cases governed 
by the Malabar Tenancy Act, 1929, have the same meanings respectively as in that Act; 
c) the expression ‘ landlord’ shall mean— 
1) in relation to estetes governed by the Madras Estates Land Act, 1908, ‘ landholder’ 
as defined in that Act; and < 
(ii) in relation to cases govcined by the Malabar Tenancy Act, 1929, ‘ landlord’ as defined 
in that f f ‘ j 
Ryots and tenants not to be 3. During the continuance of this Act and subject to the 
evicted. provisions of sections 4 and 5— ke 
ie tenant in the district of Malabar, and no tenantof any private ldnd in ah estate shall be 
liable to be evicted by his landlord in pursuance of a decree or order for eviction ; and 
(6) no holding of a tenant or ryot shall be liable to be sold or brought to sale in pursuance 
of a decree, order, or other proceeding for recovery of rent. 
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Stay of suite and proceedings 4. (1) All suits, proceedings in arecution of decrees or orders 
for eviction of tenants. iat ones ee E kating : 

(a for the eviction of tenants from their boklings or land, as the case may be, or in which 
a claim such eviction is involved, whether in addition to a claim for rent or not, or 

b) in which the sale of the holding of a tenant or ryot for recovery of rent is claimed ‘ 
and are ing at the commencement of this Act or may be instituted thereafter in any civil 
‘or revenue Court be stayed subject to the provisions of the following sub-sections : 

Provided that nothing tained in this sub-section shall affect the power of the Court to 

grant any relief of the nature i in section 94 of the Code of Civil Procedure, 1908, with a 
' view to prevent wilful waste by the tenant or any person claiming under him. 

(a) Where in a suit for evictlan there is also a claim for rent, the tenant shall within two 
‘months from the date of the commencement of this Act or the date of institution of the suit, as the 
case may be, depost in Court, for payment to the landlord— 

E gana ebang ae ee oe ag en ot A E arate OF cont 

due until the date of the commencement of this Act, at the rate cla in the plaint or an 
amount equivalent to rent for two years at the rate aforesaid, whichever is lem, - 

(ii) in the case of a sult mstituted on or after the commencement of this Act, the arrears of 
rent claimed in the plaint, or an amount equivalent to rent for two years at the rate claimed in the , 
plaint, whichever is les, |, ae 
together with such interest gs:may be payable under law, custom or agreement. ae 

(3) In the case of a decree or order for eviction, if the decree or order prdvides for payment 
of rent, or in the case of a decree, order or other proceeding for the rale of a holding rent, 
‘the tenant or ryot shall, within two months from the date of the commencement this Act, deposit 


(4) Notwithstanding the expiry of the period specified in sub-section (2) or sub-section \3)> 
the Court may, if satisfied that the tenant was prevented by sufficient cause from making the deposit 


within the period afo id, allow the deposit to be made within a specified period not exceeding 
kan ngang tat ay it by such period or periods not exceeding one month in the aggregate, 
as it thinks fit. 


(5) ee er ee ee ee or ryot shall, 
so long as this Act is in force, deposit or contmme to deposit in Court, br payment tothe landlord: 
each year’s rent as it accrues duc, within a period of two months from the date on which ib becomes 
payable or such further period or periods hot exceeding two months in the aggregate as may be 
allowed the Court. 

(6) The deposit specified in sub-sections (a), (9) and (5) may be made by the tenant or ryot 
or any person whose interests aro likely tobe affected by the eviction or sale ofthe hokinga land: 


) If the deposit required by sub-section (2) or sub-section (3) or sub-section 5) is not 
aaen e e a ia sheet oe aided aah e E A Ee JANG under ee 
-or sub-section (5), the Court shall with the suit, execution proceeding or other proceeding, 
as the case may be, from the stage had been reached when the suit or proceeding was stayed. 

(8) Where a deposit has been made under sub-section (2) or sub-section (5) and there is a 
‘dispute in regard to the rate of rent or the existence of the arrears of rent or the amount thereof, the 
Court 


may— 
(i) Kala Tapa) ee ee ore en ponte Or, AN IG case may De, 
the portion thereof which is m dispute ; or 

(li) direct the payment of the same to the landlord on such terms and conditions as it thinks 
fit. 

(9) The provisions of mib-sections (1) to (8) 
pending at the commencement of this Act or instituted 
° - Notwithstanding anything contained in section 4, the 

Power of Provincial Govern- Provencal Goverment may direct tat any aut oe procaine 
ment to order continuance ON rae oe a ander wb auga (1) oT sub- 
of suits and proceedings. section (9) of that section be proceeded with from the stage 

which been reached when the suit or proceeding was stayed. 

. , 6. <All mits and proceedings stayed under this Act shall, 

Contiuance of suits and pro after the expiration of this Act, be proceeded with, subject to the 
ceedings after the expiration provisions of any law which may then be in force, from the stage 
of the Act. which had been reached when the suit or proceeding was stayed : ` 
i Provided that in the case of a suit instituted after the commencement of this Act, the Court 
maay, if satisfied that such suit is vexatious or unnecessary, deprive the plaintiff of his costs and award 
costs to the defendant. 

7. If any difficulty ee Oe effect to the provisions of this Act, the Provincial 
verament may, as occasion may arise, by order do anything 

Bower to remove difficulties. which apears to them necessary for the purpose of removing the 

difficulty. Ak 
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THE LATE SIR P.S. SEVASWAMI:AIYAR 
é By ` od 
SIR ALLADI KRISENASWAMI ATYAR. - z 


India and this presidency in particular have sustained a t 
and irreparable loss in the passing away of Sir P. S. Sivaswami Niyah 
full of years and honour at his residence on Tuesday last. On the 
unveiling of his portrait at the Madras Advocates’ Association pre- 
mises, I paid my tribute to this great son of India, to his eminence, 
skill and learning as an advocate, to the high sense of public duty 
that characterised him in the various spheres of his rich and varied 
life, his deep, thorough and searching study of public questions, 
his scholarship both in English and Oriental learning, the piety and 
religious background of his life, his unostentatious and unstinted 
charity and I and the abiding and parental interest 
which he took in the institutions with which he was connected. I 
- crave leave to refer to what I said on that occasion which by the 
courtesy of the editors of the Madras Law Journal is reported in its 
columns in (1941) 1 M.L.J. 67 (Jour.). I would now confine myself to 
certain special features of his life and character which might serve 
as a source of inspiration and example to this and succeeding gene- 
rations. He has illustrated in his life that law js but a part of a man’s 
life ; that if a lawyer has to fulfil a larger function in life, he must 
realise that he is but a limb of the social organisation in respect of 
which he has rights and duties. It is not enough that he is learned 
in the law, that he is resourceful and forensically eminent. The 
whole ideal of dharma according to our ancient scriptures and smrithis 
is rooted in this concept. ; < 

It is wrong to think of advocacy as the pettifogging art of TE 
the worse appear the better reason. An advocate must feel an 
act as one engaged in the conjoint task of the administration of justice 
with the Bench and Sir Sivaswami Aiyar never deviated from this 
ideal in the practice of his profession. 


The mind of man must continue to be mobile and active 
down to his last days, and one doubts whether it is possible for a 
cultured person to maintain a good physique and health unless 
his mind is agile and receptive to the impact of new ideas and 
‘intellectual forces. It is never too late fora man to learn new 
things. A well-regulated life is whole and not compartmental 
and culture alone makes for full and complete life. Steeped in the 
traditions of ancient India, he was a student all his life down to his 
last days and was devoted to the pursuit of knowledge for its own 
sake. Every aspect ofa man’s life, his-conversation, his ANA conduct, 
his reactions to social and political movements, must reveal the man, 
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and Sir Sivaswami Aiyar was a a example of that type. He 
can never be huzzled to deviate from the path he chalked out for 
himself either by the cheers of the multitude or by their passin 

moods. In the acts of charity which a man does let not the right hand 
know what the left hand doth. This is more often a truth that is 
preached than practiged. But this great principle preached by the 
seers of old was the rdling and abiding trait of all his benefactions. 


In private life, he was courteous and affable to a degree. Such 
men as Sir Sivaswami Aiyar, do not require any monuments to 
glorify them, after their time. -The Thirukkattupalli High School 
-which he reared with a parental affection and the National Girls’ 
High School at Mylapore which came under his fostering care in 
the later years of his life to which he has given practically his all, 
are his best monuments and title to greatness. May his example 
serve as a beacon-light to succeeding generations of youth in this 
Presidency. 


Sir Sivaswami Aiyar was one of the first founders of your Journal 
and was associated with it as its editor from 1893 to 1907 and I 
felt it was my duty to pay once again my tribute to him in the 
columns of your journal. 


| I I-11-46. 


REFERENOE IN MADRAS HIGH COURT. 


Mr. K. Rajah Iyer, the Advocate-General, made the NG touching 
reference to the death of Sir P. S. Srvaswamy IYER, before the Hon’ble the Chief 
Justice and Lakshmana Rao, J., en the 6th November, 1946 :— 


It is my painful duty to communicate to Your Lordships the sad news of 
the death of Sir P. S. Sivaswamy Iyer the oldest and seniormost member of the 
Bar which occurred last oe No more apt and fitting description of him can 
be given than your Lordship, the Chief Justice’s reference to him as “ the grand 
old man of Madras”, when in the year 1941, your Lordship unveiled his portrait 
in the premises of the Advocates’ Association ; and on that occasion Your Lordshi 

“gave expression to the high esteem and regard in which he was universally held. 
He lived up to an of 83 which is a ripe old age in any country and more so in 
this country. I not the privilege of moving with Sir P. S. Sivaswami 
Iyer at the Bar because he had left it just a few months before I was enrolled. But 
I can distinctly remember the occasion when as an apprentice, I had the pleasure 
and privilege of listening to an argument before a Bench of this Court on an 
important question of Hindu Law. The inimitable self- ion, the mastery 
of and diction and the chaste accentuation even then caught my imagi- 
nation and firmly impressed themselves on my mind. He was one of the old intel- 
lectual ae at the Bar who adorned the High ear in the earlier years of the 
century. He was a contem of great persons like Sir V. Bashyam Iye 
Sir V. Krishnaswami Iyer BUR. Sundara Iyer Aad Diwan Bahadur T. R. Rama 
chandra Iyer. Sir P. S. Sivaswami Iyer’s career has indeed’ been a unique one. 
After going through the law course in 1882 and 1883, he became an apprentice 
under Mr. R. Balahjee Rao, a well-known leader of the Bar and was enrolled in 
the year 1885. Having regard to the acknowledged eminence which he attained 
at the Bar within a few years, it would perhaps be almost irrelevant to mention 
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that he was a Lecturer in the Law College for sometime.” He easily. rosé fo the 
top rank by the year 1907 when he was appointed Advocate-General, a place which 
be’ filled with distinction till 1912. In that he was appoin Executive 
_7 Councillor to the Government of Madras. He was a member of the Executive 
Council from 1912 to 1917 and it was during this period that His Majesty conferred 
upon him the honour of Knight Co er of the Star of India in recognition 
his public service. He was a member of the Indian Legislative Assembly from 
1920 to 1923 and took a prominent part therein. He mde a special study of mili 
questions and problems and was recognised as an authority on them. He tra 
widely, having toured Europe and America and Malaya. He was a great 
educationist, having acted as Vice-Ohancellor of the Madras and the Benares 
Universities. The Madras University conferred upon him an honorary doctorate 
in 1932. He was the founder of the Tirukattupalli High School in Tanjore 
District and he had by his will donated his entire property to the National Girls 
High School at Mylapore. A more learned and more respected. citizen of Madras, 
it is perhaps, difficult to find. aa sah in specch and sober in action, he commanded 
universal till his death. He was regarded as an ideal ‘and perfect gentleman. 
His works, “The Indian Constitutional Problems” and “ the Evolution of Hindu 
Moral Ideals”? bear eloquent testimony to his thoroughness of study, balance 
see aab and deep wisdom. He was a man of great attainments with an un 
blemished character and unshakable integrity. It was said of him by those best 
entitled and qualified to speak that his sense of professional honour and rectitude 
was supreme and that he throughout maintained the highest traditions of the Bar. 


Fastidious in taste and methodical in habit, be lived a well-disciplined life, enjoy- 
ing good health and keeping himself active in mind and body until about two 

. I cannot omit to refer to the fact that he presided over the Golden Jubilee 
Celebrauons of the Madras Advocates’ Association in the year 1939 of which 
he was one of the Founders at great personal inconvenience to himaeif We have 
today with us two distingui persons, Mr. T. R. Venkatarama Sastri and Sir 
S. Varadachariar, two of his ‘ chelas’? who always remember him with pride 
and affection. Sir P. S. Sivaswami Iyer’s was essentially a life which everybody 
can admire and emulate. Full of refinement and culture, modest and dignified, 
calm but keeping his own pace with the fast moving changes in the country, he 
showed in himself a rare combination of the best qualities of the East and the 
West. He was a great lover and keen student of Sanskrit literature. No happier 
description of him could be given than that given by the late Right Honourable 
V. 9. Srinivasa Sastri, another great giant, in his own inimitable words, “a man 
of wide culture, amiable disposition and innate courtesy, with an inflexible love 
of justice and a keen sense of honour, having large and enlightened benefactions 
(O aga Ga able to look back on many years devoted to the pursuit of high aims, 
and the doing of things that are clean and of good repute, Rin P. S. Sivaswami 
Iyer is a man to admire, cherish and present to the young as a shining example.” 


The Qhief Justice on behalf of the Bench, in associating himself with the senti- 
ments expressed by the Advocate-General said: “Sir P. S. Sivaswami Aiyer, 
whose death we have heard with deep regret, had given up practice when I came 
to Madras, but at an early stage of my sojourn here, I met him. One has only 
to get to speak to him for a few minutes to realise how justly he was held in universal 
high esteem. You have, Mr. Advocate-General, re to the remarks I made 
in 1941 about him while unveiling his portrait. I would like to add this from 
what I then said : ‘ Madras Bar has uced many tmen. But none can be 
deemed to be more deserving of a niche in the Hall of fame than Sir Sivaswami 
Aiyar.’ His death is a great loss, not only to Madras, but to the whole of India, 


He was a truly great man and we express our deep thy with the members 
of the bereaved family.” aa, 
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TRIBUTE OF THE MADRAS ADVOCATES’ « ASSOCIATION. 


At a General Body Meeting of the Madras Advocates’ Association held on the 
7th of November, 1946, Mr. Pappu Somasundaram, the President of the Association, . - 
in referring to the death of Sir P. S. Sivaswami Iyer, one of the founders of the 
Association said :— oe l o 

We.have assembled here to pay our homage to the late Sir P. S. Sivaswami 
Iyer. His portrait adorns $e hall of this Association of which he was a distin- 
guished member until his retfrement in 1g12 from the practice of the profession 
when he devoted his t talents, learning and the virtues born of a highly di iplined 
life to the larger problems of the country either in an official or wak capacity. 


In honouring, him, the Association honours itself for it is such men that largely 
contribute to its prestige and tradition. Of his great qualities as a lawyer, of his 
unimpeachable professional integrity, you are all aware from the speeches already 
made elsewhere. I shall only refer to one incident—alomost legendary in its nature 
—how on one occasion he did not hesitate te sacrifice the interests of his client, 
however dear it may have been to his client, to the larger interests of truth and 
justice, and thus demonstrate that justice is ount to fidelity to the client's 
cause. Oppreased by a feeling that he would be stealing a march over his less 
equipped opponent on the other side, by the latter’s omission to cite a Privy Gouncil 
ruling which had the effect of finishing his own client’s cause, he himself cited 
that decision to the great relief of the Court and of his opponent and thereby 
brought glory to himself and to the much, though to large extent, undeservedly 
maligned profession of law. I must not omit here to mention one aspect of the 
lawyer’s life which was markedly prominent among members of his eration 
and that is the academic or scientific interest in law which they cultivated but 
which, alas, in the succeeding generations, is fading out. How I wish that contact 
with the academic side is re-established for in my opinion a blending of the academic 
with the practical side is bound to, raise our sense of values in the law Courts and 
bring its own pleasure to our otherwise dreary arguments consisting mostly of 
citation of rulings whose value is often so ephemeral that it does not survive their 
author’s tenure of office. acer i the least and the smallest part of his life is 
that which he spent in these of justice though it was a real preparation for 
the flowering of his massive and accurate scholarship and his innate virtues 
when he entered the wider arena of public life. ~ 

His was a dedicated life in every sense of that expression, dedicated to the 
highest and noblest purposes of life in the true spirit of renunciation which, perhaps, 
we orientals can readily appreciate. 


I look upon him as a true sage among men, asa jivanmukta, one who achieved 
liberation in this very life, by the rigid practice-of the noblest qualities of freedom 
from passion and lust in all their variety. 

May his memory be ever cherished by all of us and may we look to his life 
as a beacon-light enabling us to keep to correct kanda of life. The lamp 
may be broken but tbe light is there. 
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SEPARATION OF THE*JUDIGIARY FROM THE 
. By ~* |. 
Sm ALLADI KRISENASWAMI AIYAR. 

On the main question as to the need for an independent Judiciary 
and for the need to separate the Executive from the Judicial functions 
there is no doubt that the consensus of enlightened opinion is in 
favour of such a bifurcation. But the growing complexities of a 
civilized State point to the difficulty of bringing in certain functions 
under what may be strictly called Judicial functions and certain other 
functions as Executive or purely of an Administrative character. 
There are obviously functions which are of a quasi-judicial character 
and which cannot be brought strictly under one head or the other. 
The main condition of an efficient and sound administration in the 
latter class of cases is that whereas it must ensure a fair hearing from 
the point of view ofa party concerned,the larger interest of public weal, 
safety and maintenance of peace as an essential feature of a well- 
ordered society cannot be lost sight of. It is especially so under 
conditions where communal. clashes, religious bigotry,and class feuds 
might interfere with the pursuits of the average peaceful citizen and 
disturb public order. The real problem before any Government 
which undertakes a large scale reform is as to how to effect a synthesis 
of these two principles. On the one hand the lib of the 
citizen understood in its proper sense is the foundation of a democratic 
and well-ordered society. On the other hand the preservation of 
public peace and the guaranteeing of it by the Authorities are equally 
the function of the Government. The recommendations of the Gom- 
mittee recently appointed by the Government for suggesting schemes 
for the separation of the Judiciary from the Executive as to the 
bifurcation of those functions so far as the preventive sections of 
the Griminal Procedure Gode are concerned, will have to be 
canvassed both from the point of view of the broader principle 
adverted to above and the advisability of such a bifurcation for 

NG efficient working of the preventive provisions of the Gode, 


16 THE MADRAS LAW JOURNAL. [1946 


Analysing the proposals from this angle òf approach one finds 
it difficult to support the recommendations. Under the scheme as 
outlined the Executive Magistrate is to set the Judicial Machinery 
in motion and also to act as a kind of assistant to the Judicial Magistrate 
by issuing the warrants for the arrest of the accused, reading out the 
substance of the initial order if he is in Gourt, dispensing with his 
personal attendance il*the Magistrate sees sufficient cause and per- 
mitting him to appear by a pleader. Having regard to the very 
nature of the functions exercised.-under Chapters VIII to XII of the 
Criminal Procedure Gode, the division of the proceedings into. two 
stages and a Judicial Magistrate taking on an enquiry started by 
an xecutive | ae is not likely fo lead to a proper working of 
the provisions-of those Ghapters-ayd there-seems.to be much to be 
said in favour of the view of thé majority of the Goleridge Gommittee 
set out in para. 85 of the- ‘Report-wherein they poirit out that the 
functions under the preventive sections could not be divided into 
stages and one stage called Executive and the other Judicial. It is 
interesting to note that-while the Committee is against the final 
orders under these sections being passed by the Magistrate who initiates 
the proceedings the Gommittee does not see any objection to the 
Judicial Magistrate exercising the functions of the Executive Magis- 
trate and the Executive--Magistrate taking on the proceedings at 
the point at which the proceedings are left by the Judicial Magistrate... 
(Vide para. 82). The net result of the scheme may be the con- 
tinual shifts from one Magistrate to the other—Executive Magistrate 
to Judicial Magistrate from Judicial Magistrate to Executive Magis- 
trate and then again to a Judicial trate. Apart from any - 
abstract theory, is there not something to be said for the view that a 
Magistrate who” passes an orter in the first instance and who may 
have to give directions for certain preventive acts would be ina 
better position to deal with cases of this description than a fresh 
Magistrate at the final stage. 


The procedure to be adopted i in regard to a Magistrate takin 
cognizance of offences cognizable and non-co ble has receiv 
a rather summary treatment at the hands of the Committee. It 
cannot be gainsaid that in regard to this subject as well, there are 
practical difficulties in visualising at what stage the udicial Magis- 
trate is to step ip and at what stage the Executive Magistrate is to 
step out. l 


~ The success of the scheme as to the mnie of the Judiciary from 
the Executive as proposed by the Committee would to a great extent 
depend, as is realised by the Authors of the Report, on the recruit- 
ment of the proper personneland the High Gourt having a predomi- 
nant voice in the selection of the personnel as. well as in the effective 
supervision of the functions discharged.. by: the oy, mini “The 
Committee are quite alive to the provisions of the ernment 
India- Act bearing on the subject o the’ Authority invested with the 


P 


Pai 
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power to appoint Magistrates. and have been considered by the 


a in the course of their recommendations. A passing reference 


the relevant provisions of the Constitution Act may not be out of 
lace, The Government of India Act does not make any provision 
or Sessions Judges and Magistrates as a from Givil Service. 
The Magistracy also is included under general expression of 
Givil Service as distinguished from Militaly or Defence. Service. 
Under section 254 and the succeeding section the expression ‘ District 
Judge’ includes a Sessions Judge, Additional Sessions Judge and 80 
on. The Governor of the Province is invested with the power to 
appoint a Sessions Judge by exercising his ‘individual judgment’ 


according to the connotation of thatterm in the Government of India 


Act. The appointment to the subordinate Civil ‘paar, service ig 
with the Government and normally will have to be made from the 
list submitted by the Public Service Gommission. Section 266 of 
the Act, however, enables the Governor in his discretion—that is 
without reference to the Ministry—to make regulations generally 
or in any particular class of cases that it shall not be necessary for 
a Public Service Gommission to be consulted. Whether this will 
enable the Governor to substitute the High Gourt for the Public 
Service Gommission is a point which is not dealt with by the 
Gemmittee. The Gommittee in the course of their recommenda- 
tions in paras. 146 to 149 of the Report do not seem to have 
appreciated the difficulty experienced in the recruitment of District 
Munsiffs.. In- view of past experience in re to the recruit- 
ment of District Munsiffs, it is very doubtful whether the High 
Court or a High Gourt Judge will function as a mere Advisory 
Body without the guarantee that their recommendation will be 
accepted as a matter of course by the Government for the time being. 
It is very doubtful whether the suggestion in graphs 146 to 149 
of the Report in regard to this matter are likely to meet with the 
approval of the High Gourt. 


_ From the Report it is not clear whether according to the scheme 
suggested by the Gommittee the distribution of powers to the different 
gistrates in the District after consultation with the District Magis- 
trate under section 256 is to be exercised in consultation with the 
Judicial District Magistrate or the Executive District Magistrate 
though it would appear that the framers of the Government of 
India Act possibly proceeded on the footing that a District Magis- 
trate who is the Executive Head of the District may be the proper 
Authority to be consulted in such matters. No constitutional or 
legal point is involved in this but it is certainly a point that deserves 
independent consideration as a part of the general scheme of 
recommendations by the Gommittee. 
As part of the scheme it may be necessary to amend section 11 
of the Griminal Procedure Gode but that need not stand in 
the way of the recommendations being given effect to. 


N 
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SUMMARY OF ENGLISH CASES. 





2 


Horn, Jn re: WESTMINSTER BANI, Lr. o. Horn, (1946) 1 Ch. 254 (C.A). 
- Will—Coastraction—Dir in will that a son to whom the testator had given a 
loan should take the loan in Barier of his share Aia. iaia release or 
gift of the loan to the son when is no residuary estate. 

A will provided that money lent by the testator an aa lifetime to his 
children should be “taken in or-towards satisfaction of the of such child or 
his or her issue taking by substitution in my residuary estate”. Ona construction 
of.the will there being no share of residue, 


“Held, that the provision is nota direction for absolute taking it a direction 
for taking on certain conditions and for certajn purposes and for no other purposes. 
The clause cannot operate’ unless there is a residue and therefore cannot_ be 
construed _ as Weng ee GP ia past Ol fuck logar ee 
dperate asa di 


- [Dicta in (1897) I pa 325 (331, 333), cotuidered and (1915) 1 Ch. 855, 
approve i - 


~ . m 
. 


Ta Liana (WAR-TDME ee Acr, 7041; In re, (1945) 4 
265 (Q:A.).- 

Rico Racor of rms and rife of kosa Laa Bin sanction - of Cort | 
Sanction if can be accorded ex post facto. 


No lease can be granted by a receiver without the sanction of ‘the Court 
and the receiver will be exceeding his authority ‘in’ granting a lease without such 
sanction- or the concurrence of the. debtor. But there is no reason why the 
Court should not have power to give the sanction to a letting by a receiver ong - 
date after the lotting i in fact had pegin. 1018) a Ch. at 98 followed.J_ 


—_ = 


_ Dwyer v. MANSFIELD, (1946) 1 K.B. 437- 


Tort—Nisance—Trader selling rationed eiables—Quewes forming i in ives of shop 
obstructing neighbouring shops— Trader if liable for nuisance or damages caused thereby. 


M, a shopkeeper carrying on business ‘as green-grocer in selling potatoes and 
fruits in rationed quantities caused ‘queues to collect in front of his shop which 
‘extended to the front of neighbouring shops. The sag an aan shopk 
claimed damages for nuisance against M, a -interference with their 
respective businesses by the causing of queues 0 ect opposite their shops, 
whereby they lost custom. 

Held, even if a nuisance had been proved it cannot be said that M created 
or was responsible for it. M did not do anything which was unreasonable or 

unnecessary and so unjustifiable as to make him liable. - 


~~ 


$ 


X 
| 
3 - ’ 
ee 
- “ 
~ 
at - 
+ ~ 
kd r ~ 
+- ra 
e ls E 
=- - = 
in | = 4 
= 
~- 


agt 


IT} THE MADRAS LAW JOURNAL. 19 


4 


Wa < | BOOK REVIEWS. 

Ee E AND ANSWERS WITH A COMPLETE -ANALYIH 

om THE CODE, pm by Two Law Gradu Graduate Sable bee by ‘Company Law Institute of India, Ltd., 17, 

_’ Dr. Nair Road 1945. 115 Pages. Price Rs, 2-8-0. 

tating to mab th ae le seen an this publi- 

cation is likely to be welcomed by the students, The book is divided into two parts, the first giving 

in brief outline the procedure under the Qode in the uct of civil litigation, and the 
second giving select ions set in the University examinations detailed and exhaustive answers 


to them. As çould be expected, in a booklet of this size, it is only the very broad principles and 
essential features of the Code and some of its important provisions are dealt with. But the 
aa tien EE E 


“= 
- - 9 


Canons Tam oo Pacova Sersan, gore aeo masa Wet cru uA 
of THE Cones, by Two Law Graduates, Bre: a cl aa cate a 
17, Dr. Nair Road, Thyagarayanagar, a Price Rs, 3-8-0. 

jata a companion booklet tothe one on Sivil Proseure Oey erame mathon ad ublished 
Co ae A good attempt at an analysis of the Penal Code and Oriminal Prccedure 

de kan beca made aza a kndent appearing for ax esaminadon would find in the book flea 
information to enable him to tackle examination questions. To further him, estions 
from the University examinations have been given with and clear answers. alea le pairs 
have been taken by the authors to make the publication serve'the purpose intended by them, to 
help the stuleat appearing for an camiada e 


AX Scrios Re-aRRANGED, by D. Ho Nace NA, LL.B., published by N. M. Tripathi, . 
Ltd., naja anaa a 199 Pages. Price Rs. 5-8-0. 

The book contains four lectures delivered, under the auspices of the Incorporated Law 
Society, to Articled Clerks studying for the Solicitors’ examination, Instead of following the usual 
method of with the subject according to the serial order of the sections of the Act, the author 
has preferred to ae ee a ing 
Bethe deni nedo ofthe Act to those particular topics. The subject 
sought ta he La Leh ander four be ad TA Jang a ai aration and Ten DN a alee 
Calculation and Procedure and Precautions and Prosecutions. I sections of the 
Act have been fully explained and the statements of law aro relevant, ur portant 
and recent decisions. “Tn a book of thir type one could not expect casc-law to be exhaustive. 

ili casy point, the bare text of the Act has been at the 
end of the book which is sure to the value of the book. This small book come in 
aoa ND nal only fo he sadean b of Jaya Bab ako tote Ti aan Ang CE gen TAL DURT A ABANG 

ae anik 


Saures Tax MANUAL, by Ratilal Keshavlal 1, B.A., LL.B., published by Chandrakant Chimanlal 
vie in , Ahmedabad. 1946. 119 Pages. Price Ra. 4. 
Businessmen in Bombay, small or have equally y to be alive to and conversant with tLe provi- 
sions of the Bombay Sales ax Act and ed thereunder by the Provincial Government. 
The book under review ives the full tert of the Act with comments on the different sections as 
also the rules made er-the Act together with all forms to Peete tl 





LL.B., with Prasannedas Damodardas ae LL.B., published by Tarachand M. 
Sehitya Sangh, Ltd., Mimraj Building, Kalbadevi Road, Bombay. 88 Pages, Price 
1a gn Gaya WG aba apata AG a e E feature in industrial areas, this small book 


i labour and 
Hints to yers and Se ee T ee t 
reference. cases undor = ned an ti pointa ved nc fave ben wate g 
. Orders for clerks have all been noticed and the points in in them have been stated clearly. 





A Hawpsooz oF Cannan La Wg e Cats M.A., Barrister-at-Law, published by 
am go at V. 8. N. Chari and Kena , Madras. 1946. 591 Pages. 
rice 


The three major enactments rela to Criminal Law, siz., The Indian Penal Code, The Indian 
Evidenco Act Se Cade at re amen Procedure are given in one single handy volume with 


N 
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short notes and case-law on t sections. The incorporation ofdhe Criminal Fulles of Practice 
that have been made by the Poe Proust te, tar Ale bare te Pe preine by the Leal 
Practitioners, As 2 book of daily reference containing is bound to, be found ed tr aad 
i Grinal Gouron, 1 roaliy anaes Tongflt want and: ae ee 


f HanDnoox om Mrnaawms Lavy, by E, Venkateam, BA Mtu, 1946. RR Price Rs. 6. 


Mercantile Law is a very e subject and an. attempt to resent it within a short compass 
cannot be successful unless the j is woll versed ae with the subject in all 
its different branches. Mr. V has dealt with the whole subject in a very analytical form 
San ee ey Hichi ee a Mr. . Jurtite Govinda- 


more ways than one.” The author has divided the book into two parts, the first one d with 
the law relating to Contracts torre Food Ge cecon deale Git ie Lae ka jape, 


I - 
of the important kd akan. Pe Factories Workmen’s Compensation Act, Trade Disputes 
Aces Prado Dekan Ace and Saran mas a À have been given. ce ee 

I li . . a to bd 


expanding 1gno- 

rant of the, basic principles of the various branches of Mercantile law and we cannot think of a-better 

or more suitable béok to recommend to them than the present one. Keeping in view the scope 

of the book, it is only the bag ie t and leading decisions, and Indian tirat have been referr- 

ed to wherever necemary e have great pleasure in wel e naa aa A jak cole 
tribution on a mubject of growing growing importance. F See 

j i Jes PAEA oe 


- . 7 j 


Tax MADRAS Bunnma (Leam AND Ror CoœrrroL) Acr (XV ofr with Tue MADRAS 


ep ey aera eta hes Ge Y POWERS) (XIV œ 1946), Tr 
, MADRAS Tinan AMD Rrots PROTLOTION Aor IT-om 1 and Toe MADRAS PaeservATION oF 
i ee aaa aii ate haste, kaa naa anaa 
1-4-0. ` 3 
This booklot contains the four resent enactments of the Madras pare in regard forthe Lease 
and Rent Control of the Protection of Tenants and R ts, Gontrol and tioni 
of Essential Articles and the of Private Forests. A short commentary on Act-XV of To. 
with the Select Gommittee changes have been added. ia a collection in one single book ot tese 
diferent CACHETA: thik pubbeapon, is useful aa a Bandy book of reference. - nik; 
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